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1.  A  cftM  before  the  Commission  involving  violation  of  the  Act  to  regulate 
commerce  through  alleged  discrimination  in  furnishing  cars,  and  for 
which  reparation  is  demanded,  is  not  barred  under  section  9  of  the  Act 
by  the  previous  institution  in  a  state  court  of  a  suit  for  damages  be- 
tween the  same  parties,  based  upon  such  discrimination. 

2.  Defendant's  refusal  to  furnish  to  complainants  cars  for  interstate  "ship- 
ments of  corn  from  Leipsic,  Ohio,  while  it  contemporaneously  furnished 
to  complainants'  competitors  cars  for  like  shipments,  was  imlawful 
discrimination. 

3.  Evidence  relating  to  damages  found  unsatisfactory  and  inconclusive, 
and  complainants  allowed  until  May  20,  1905,  to  apply  for  further 
hearing  in  respect  thereto. 

A.  A.  SlayhaugJi  and  Bailey  &  Bailey  for  complainantSw 
R.  D.  Marshall  and  A.  McL.  Marshall  for  defendant 

Report  and  Opinion  of  the  Commission. 

FiFEK,  Commissioner: 

P.  W.  Gallogly  and  K.  C.  Firestine,  partners  doing  business 
under  the  firm  name  of  Gallogly  &  Firestine,  instituted  this 
proceeding  against  the  Cincinnati,  Hamilton  &  Dayton  Railway 
11 1.  C.  C.  Rep.— 1. 
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Co.  Their  petition  alleges  that  the  Act  to  regulate  commerce 
has  been  violated  by  the  defendant  in  this  that  the  latter  refused 
and  neglected  to  furnish  cars  to  the  complainants  for  the  trans- 
portation of  grain,  while  at  the  same  time  it  furnished  cars  to 
complainants'  competitors  for  the  transportation  of  that  products 

The  complainants  further  declare  that,  by  reason  of  such  re- 
fusal and  neglect  to  furnish  them  cars,  they  suffered  damage  in 
the  sum  of  three  thousand  dollars,  through  loss  of  profits  caused 
by  their  inability  to  fill  contracts. 

The  Cincinnati,  Hamilton  &  Dayton  Railway  Co.,  in  its  an- 
swer, denies  every  material  charge,  and  especially  denies  that, 
during  the  period  betw^een  the  date  on  which  the  petition  alleges 
the  defendant  first  refused  to  furnish  the  complainants  cars  for 
grain  loading  and  the  date  of  the  filing  of  the  petition  with  this 
Commission,  it  refused  and  neglected  to  furnish  them  cars  for 
loading  with  grain;  and  asks  that  the  petition  and  complaint  be 
dismissed. 

Facts. 

The  firm  of  Gallogly  &  Firestine  were,  during  a  portion  of 
the  years  1903  and  1904,  engaged  in  the  purchase  and  ship- 
ment of  grain,  hay  and  straw  at  Leipsic,  Ohio.  They  owned  no 
elevator  and  consequently  were  what  are  called  track  loaders^ 
that  is,  they  loaded  from  wagons  into  the  cars. 

The  Wayne  Grain  &  Milling  Co.,  J.  A.  Snyder  and  A.  Eing- 
line  were  also  engaged  in  buying  and  shipping  grain,  hay  and 
straw  at  Leipsic,  loading  cars  through  elevators.  Complainants 
did  a  large  proportion  of  the  grain  trade.  One  witness,  Jerry 
Stewart,  testified  that,  when  complainants  could  get  cars,  they 
had  practically  all  of  the  grain  trade. 

There  is  no  dispute  as  to  the  fact  that,  previous  to  Nov.  23, 
1903,  the  defendant  company  furnished  complainants  cars  as 
ordered  for  the  shipment  of  grain.  In  respect  to  the  charge 
made  by  the  complainants  that  on  and  after  Nov.  23  of  that 
year  the  defendant  refused  and  neglected  to  furnish  complain- 
ants cars  for  grain,  there  is  a  sharp  conflict  in  the  testimony. 

P.  W.  Gallogly,  one  of  complainants,  testified  that,  on  or 
about  the  23rd  of  November,  1903,  he  applied  for  cars  to  Mr. 
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Madigan,  agent  of  the  defendant  company  at  Leipsic;  that  the 
agent  told  him,  Gallogly,  that  he  could  not  furnish  complainants 
any  more  cars  for  grain  loading  until  he  received  further  orders 
from  the  superintendent  of  the  company,  who,  he  said,  had  or- 
dered him  not  to  supply  to  the  firm  any  more  cars  for  grain 
shipments,  but  to  furnish  such  cars  as  might  be  required  for 
shipping  hay. 

At  this  time,  Xov.  23,  the  complainants  had  on  wagons  ready 
to  load  into  cars  com  which  they  had  purchased  and  which  they 
had  contracted  to  sell,  and  which  was  to  be  delivered  to  pur- 
chasers in  other  localities.  Gallogly  says  at  this  time  he  made 
application  for  cars  and  asked  Madigan  if  the  firm  could  load 
one  of  five  or  six  empty  box  cars  standing  on  the  sidetrack, 
w^hereupon  Madigan  replied:  "No;  you  can  load  with  hay  if 
you  wish  but  not  with  corn."  At  this  time,  Gallogly  told  Mad- 
igan that,  if  the  firm  were  permitted  to  load  a  car  they  would 
consign  it  to  a  point  on  the  Cincinnati,  Hamilton  &  Dayton  road 
or  to  some  other  point  to  which  the  car  w^ould  under  the  rules  of 
the  company  be  permitted  to  go. 

Previous  to  Nov.  23,  complainants  had  been  furnished  with 
all  the  cars  they  required  for  grain  loading,  and  they  make  no 
complaint  respecting  their  car-  supply  previous  to  that  time. 
After  this  refusal,  they  were  never  furnished  any  cars  for  grain, 
but  continued  to  load  cars  with  hay.  After  Nov.  23,  they 
loaded  one  car  \y\i\\  grain  and  hay,  mixed.  This  car,  however, 
w^as  received  for  hay  loading  only.  Between  Nov.  21,  1903, 
and  some  time  in  December  of  that  year,  complainants  asked  for 
cars  for  grain,  every  day,  but  none  were  furnished  them. 

Gallogly  further  testified  that,  when  he  asked  Madigan  for 
cars  for  grain  loading,  the  latter  said  the  superintendent  had  or- 
dered him  not  to  let  complainants  have  any  cars  for  grain ;  and 
had  instructed  him  that  he  must  protect  the  elevators.  Madigan 
further  said,  it  is  alleged,  that  the  association  had  knocked  com- 
plainants out.  The  owners  of  the  elevators,  it  should  be  notedy 
were  competitors  of  complainants  in  the  purchase  and  sale  of 
grain  at  Leipsic. 

According  to  the  testimony  of  this  witness  complainants  de- 
manded cars  for  grain  shipments  to  the  following  markets; 
11 1  C.  C.  Kep. 
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namely,  Wellston,  Jackson,  Nelsonville,  Malinta,  Hoytsville, 
Gilboa,  and  Wheeling,  W.  Va,  These  places  are  all  within  the 
State  of  Ohio,  except  the  latter,  and  there  is  nothing  in  the 
record  to  show  how  much  grain  was  to  be  delivered  at  Wheeling 
for  which  cars  had  been  demanded.  Nor  is  there  anything  any 
more  definite  to  be  fomid  in  the  record  on  this  subject  than 
what  is  here  stated. 

The  foregoing  is  substantially  the  testimony  of  the  complain- 
ant, Gallogly. 

Gallogly's  testimony  as  to  the  refusal  of  cars  by  Agent  Madi- 
gan  is  corroborated  by  that  of  Oda  Ernest  and  J.  D.  Kober,  both 
of  whom  were  at  the  time  delivering  grain  in  wagons  on  the 
track  to  complainants. 

Ernest  testified  that  Madigan  said  to  Gallogly  on  Nov.  24, 
1903,  that  he  was  authorized  to  refuse  to  furnish  complainants 
any  cars  for  grain  loading,  but  that  complainants  could  have 
all  they  wanted  for  hay  and  straw;  that  furnishing  cars  for 
grain  "interfered  with  the  association."  On  Nov.  23  of  the 
same  year  Kober  heard  Madigan  say  to  Gallogly:  "Gallogly, 
the  association  knocked  you  out  The  superintendent  won't 
furnish  you  any  more  cars  for  grain,  but  you  can  get  all  you 
want  for  hay."  On  this  occasion  Gallogly  and  Kober  had  gone 
to  see  Madigan  to  get  a  car  for  corn.  There  were  five  or  six 
empties  on  the  siding  at  the  time.  Madigan  said  Gallogly  could 
load  them  with  hay  if  he  chose,  but  not  with  grain.  Kober  had 
agreed  to  sell  complainants  about  2000  bushels  of  com  and  had 
delivered  about  600  bushels,  leaving  1,400  bushels  which  could 
not  be  accepted  because  no  cars  were  obtainable. 

E.  C.  Fircstine,  of  tlie  complainant  firm,  testified  that  on  Nov. 
28,  1903,  Madigan  offered  the  firm  one  car  for  corn.  Madigan 
said  on  this  occasion :  "I  will  let  you  have  this  car  on  my  own 
responsibility.  I  have  no  authority  from  the  company  to  do  it. 
They  told  me  to  refuse  you  any  cars  for  grain,  but  I  will  let 
you  have  this  com  car  on  my  own  responsibility."  This  car 
which  Madigan  agreed  to  furnish,  it  should  be  noted,  was  owned 
by  a  foreign  road  and  the  presumption  seemed  to  be  that  the 
agent  desired  to  have  it  returned  to  the  road  to  which  it  be- 
longed; and  it  further  appears  that  the  offer  of  this  car  is  what 
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caused  Gallogly  to  write  the  letter  hereafter  referred  to  in  these 
findings  of  fact. 

J.  J.  Madigan,  agent  of  the  defendant  company  at  Leipsic, 
testified  that,  on  and  after  ]N'ov.  21,  1903,  when  Firestine  asked 
for  cars,  the  latter  did  not  say  for  what  loading  they  were 
wanted ;  that  he  told  Firestine  that  he  would  try  to  get  the  cars ; 
that  the  superintendent  told  him  to  furnish  the  cars,  saying 
nothing  about  what  they  should  be  loaded  with,  whether  grain 
or  hay.  Madigan  did  not  remember  ever  having  made  a  state- 
ment that  the  suj^erintendent  had  forbidden  him  to  let  com- 
plainants have  cars  for  corn  only.  He  further  testified  that  he 
had  never  refused  complainants  cars  for  corn  and  that  no  officer 
of  the  railway  company  ever  told  him  not  to  furnish  cars  to 
complainants. 

Madigan  also  testified  that,  about  Nov.  23,  1903,  Gallogly  & 
Firestine  brought  suit  against  the  railway  company  for  dam- 
ages resulting  from  the  allied  refusal  to  furnish  cars,  and  a 
few  days  later  when  he  (Madigan)  offered  them  a  car  for  com 
the  complainants  said  they  did  not  want  to  accept  it  then,  as 
they  did  not  wish  to  prejudice  their  suit  for  damages  growing 
out  of  this  transaction. 

Madigan  admitted  that  complainants  went  to  him  for  cars  for 
com  two  or  three  times  between  Nov.  23,  1903,  and  March  8, 
1904,  but  said  that  he  had  no  cars  that  he  could  spare  them  at 
these  times,  and  that  the  cars  on  the  siding  on  Nov.  23,  1903, 
when  they  asked  for  cars,  were  there  on  requisitions  by  other 
shippers  to  be  loaded  with  merchandise. 

S.  B.  Fleeter,  superintendent  of  the  defendant  railway  com- 
pany testified  that  there  w^as  no  discrimination  against  the 
complainants  in  the  furnishing  of  cars.  This  ^\ntness  claimed 
that  from  Sept  1  to  Nov.  30,  1903,  75  cars  were  loaded  with 
grain,  hay,  etc.,  at  Leipsic,  of  which  complainants  loaded 
46.66%.  Fleeter  told  Madigan  that  Gallogly  &  Firestine  were 
getting  more  than  their  proportion  and  that  their  competitors 
had  a  right  to  a  just  share ;  also  that  Leipsic  was  getting  more 
cars  than  other  similar  points.  At  that  time  the  defendant  rail- 
way was  furnishing  only  36  to  40%  of  cars  required  by  their 
customers  along  their  line  owing  to  car  shortage.  Fleeter 
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further  testified  that  no  order  was  ever  sent  out  from  his  office 
directing  that  no  cars  be  delivered  to  complainants  for  shipping 
grain. 

C.  F.  Waldo,  General  Manager  of  the  defendant  company, 
testified  that  he  never  ordered  any  subordinate  to  discriminate 
against  Gallogly  &  Firestine  in  the  distribution  of  cars.  There 
was  a  car  shortage  in  October,  November  and  December,  1903, 
and  Waldo  thought  that,  during  that  period,  he  had  ordered 
that  the  company's  own  local  cars  be  not  loaded  except  to  certain 
territory. 

Jerry  Stewart,  foreman  of  the  Wayne  Grain  &  Milling  Co., 
at  Leipsic,  one  of  the  competitors  of  Gallogly  &  Firestine,  who 
had  charge  of  the  loading  of  cars  for  the  Wajnie  Co.,  testified 
that,  on  and  after  Nov.  21,  1903,  his  company,  which  shipped 
grain,  had  received  cars  from  the  defendant  for  grain  loading; 
and  that  the  agent  of  that  road  had  never  refused  them  cars. 
The  company  shipped  grain  from  their  elevator  between  Nov. 
21,  1903,  and  April  24,  1904.  They  could  not  always  get  cars 
promptly  when  they  wanted  them,  having  to  wait,  sometimes, 
two  or  three  days,  occasionally  a  week.  This  company  loaded 
from  elevator. 

From  Exhibit  "C,"  which  is  made  a  part  of  the  record,  being 
a  list  made  by  Agent  Madigan  of  the  defendant  company,  show- 
ing shipments  of  grain,  hay  and  straw  from  Leipsic,  it  is  seen 
that,  subsequent  to  Nov.  21,  1903,  and  in  the  period  during 
which  complainants  allege  the  defendant  refused  them  cars  for 
grain  shipment,  the  Wayne  Grain  &  Milling  Company  shipped 
over  defendant's  road  two  cars  of  corn  and  J.  A.  Snyder  &  Co. 
live  cars  of  com. 

On  Nov.  21,  1903,  when,  it  is  alleged,  the  defendant  railway 
refused  complainants  cars  for  grain,  the  latter  had,  according  to 
complainants'  testimony,  about  five  thousand  bushels  of  corn 
contracted  for  track  delivery  at  Leipsic.  Some  of  the  persons 
from  whom  this  com  had  been  purchased  had  commenced  to  de- 
liver it  before  complainants  could  notify  them  that  cars  could 
not  be  secured,  and,  on  Nov.  23,  complainants  by  reason  of  in- 
ability to  secure  cars  were  compelled  to  have  about  a  carload  of 
com  unloaded  from  wagons  into  bams.     Gallogly,  as  soon  as 
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possible,  gave  notice  to  those  with  whom  the  firm  had  purchase 
contracts  not  to  deliver  any  more  of  the  com  for  the  reason  that 
his  firm  could  not  obtain  cars  in  which  to  load  it  The  date  of 
this  notification,  however,  does  not  appear  in  the  record. 

The  complainants  had  a  market  for  all  the  corn  for  which 
they  had  contracted,  having  sold  ten  to  fifteen  carloads  in  ad- 
vance. These  orders,  they  contend,  they  were  unable  to  fill  be- 
cause cars  were  refused  them,  by  which  inability  to  receive  and 
ship  the  com,  they  lost  the  profit  upon  the  amount  which  they 
had  contracted  to  deliver,  and,  in  addition,  lost  considerable 
other  trade.  The  average  profit  on  a  car  of  com  at  that  time 
was,  according  to  complainants'  testimony,  from  $25  to  $40  on 
car  containing  600  to  750  bushels.  Up  to  the  time  when  com- 
plainants say  the  railway  refused  cars  for  grain,  the  complain- 
ants had  bids  every  day  for  grain  and  made  sales  on  accepted 
bids,  from  time  to  time.  The  amount  of  grain  sold  in  this  way 
is  not  shown  in  the  record;  nor  does  it  show  with  clearness  to 
what  points  the  grain  was  to  be  delivered. 

The  partnership  of  Gallogly  and  Firestine  was  formed  some 
time  in  1903  and  was  in  existence  Nov.  21,  1903. 

Damages  for  non-delivery  of  the  contracted  corn  were  de- 
manded by  the  purchasers  of  the  grain  and  complainants  settled 
some  of  the  claims  by  buying  corn  at  places  other  than  Leipsic 
and  filling  the  orders  with  it,  which  cost  them  more  than  the 
price  they  had  agreed  to  pay  for  the  contracted  com.  Here 
again  the  record  is  incomplete,  failing  to  show  the  amount  of 
damages  resulting  to  complainants  in  this  regard. 

On  Nov.  24, 1903,  Gallogly  &  Firestine  brought  suit  for  dam- 
ages on  account  of  the  alleged  refusal  of  the  railway  to  furnish 
them  grain  cars,  in  the  Court  of  Common  Pleas  of  Putnam 
County,  Ohio.  The  firm  was  dissolved  on  March  8,  1904,  and 
the  proceedings  before  this  Commission  were  b^un  on  April 
15,  1904. 

The  following  is  a  copy  of  a  letter  written  to  James  Madigan, 
agent  of  defendant  at  Leipsic,  Ohio,  by  Gallogly  &  Firestine, 
which  letter  appears  in  the  record  as  Exhibit  "A ;"  and,  as  be- 
fore stated,  was  doubtless  prompted  by  the  offer  of  the  one  car 
heretofore  alluded  to; 
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Leipsic,  O.,  Nov.  28,  1903. 
James  Madigan, 

Station  Agent,  Cincinnati,  Hamilton  &  Dayton  Ry.  Co., 
Leipsic,  O. 
Dear  Sir : 

Since  we  conmienced  a  suit  in  the  Court  of  Common  Pleas  of 
Putnam  County,  Ohio,  against  the  Cincinnati,  Hamilton  &  Day- 
ton Railway  Company  et  al.,  on  Nov.  24th,  1903,  you  have  of- 
fered to  furnish  us  cars  for  immediate  use  in  shipping  ear  com 
from  Leipsic,  but  in  connection  with  such  offer  you  have  said  to 
us  that  this  offer  was  made  by  you  without  any  authority  from 
any  of  your  superiors  in  the  railway  service. 

And  upon  inquiry  by  us  you  have  declined  to  state  whether 
any  other  cars  would  hereafter  be  furnished  us  for  shipping  oar 
com  beyond  those  thus  offered  for  immediate  use. 

In  view  of  the  fact  that  we  had  thus  conmienced  suit  before 
this  offer  was  made  by  you  and  after  you  had  refused  us  cars 
upon  the  authority  of  your  superiors,  as  you  stated  at  the  time  of 
such  refusal,  and  in  view  of  the  further  fact  that  this  offer  does 
not  include  any  settlement  of  or  compensation  for  damages  al- 
ready accrued  to  us,  and  in  ^dew  of  the  further  fact  that  you  had 
as  you  say  no  authority  to  make  the  offer  to  furnish  certain  cars 
before  stated,  and  in  view  of  the  further  fact  that  you  did  not 
have  any  authority  to  state  the  future  intentions  of  the  Cincin- 
nati, Hamilton  &  Dayton  Railway  Company  concerning  the  fur^ 
nishing  of  such  cars  from  time  to  time  as  we  may  need  in  our 
business,  we  feel  that  we  cannot  abandon  our  suit  against  your 
company  and  damages  already  accrued,  for  the  immediate  use  of 
one,  two  or  three  cars. 

If  your  company  is  prepared  to  declare  its  intention  to  ac- 
commodate us  from  time  to  time  with  such  cars  as  we  may  need 
from  this  time  on,  when  it  is  able  to  furnish  the  same,  and  treat 
us  in  this  respect  as  well  as  it  treats  other  warehousemen  and 
track  loaders,  we  will  gladly  take  up  with  your  company  and 
consider  and  dispose  of  all  the  matters  involved  in  the  suit  here- 
inbefore mentioned,  in  the  hope  that  your  company  will  from 
this  time  on  treat  us  fairly  and  as  well  as  it  treats  other  ship- 
pers of  merchandise  and  farm  products. 
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We  do  not  feel  that  we  can,  however,  in  exchange  for  the  im- 
mediate use  of  one,  two  or  three  cars,  without  any  understand- 
ing or  hope  for  the  future,  abandon  the  case  we  have  heretofore 
oommenced. 

Respectfully, 

(sd)   Gallogly  &  Firestine. 

All  the  testimony  in  this  case  was  taken  by  deposition  by  the 
attorneys  of  the  respective  parties. 

Conclusions. 

We  do  not  agree  with  the  contention  of  counsel  for  the  de- 
fendant that  complainants  should  not  be  permitted  to  pursue 
their  claim  for  reparation  before  this  Commission  by  reason  of 
the  fact  that,  previous  to  the  commencement  of  these  proceed- 
ings, they  instituted  a  suit  in  the  State  court  of  Ohio  for  dam- 
ages growing  out  of  these  same  transactions;  which  suit  is 
pending  in  the  courts  of  that  state.  If  the  suit  in  question  was 
pending  either  in  the  district  or  circuit  court  of  the  United 
States  the  position  of  counsel  would  be  well  taken,  and  this  pro- 
ceeding would  doubtless  have  to  be  discontinued ;  but  this  is  not 
the  case,  and  we  see  no  reason  why  complainants  have  not  the 
right  to  pursue  their  remedy  before  this  Commission  if  tliey  see 
fit  Hb  do  so. 

It  seems  to  us  it  is  fairly  well  established  that  after  Nov.  23, 
1903,  defendant  neglected  and  refused  to  furnish  cars  to  com- 
plainants for  the  shipment  of  grain  from  Leipsic,  Ohio,  when 
it  might  reasonably  have  done  so;  and  that  it  at  die  same 
time  discriminated  against  complainants  by  furnisliing  cars  to 
complainants'  competitors  engaged  in  the  same  line  of  business 
at  that  place.  Respecting  this  point,  however,  there  is  some 
conflict  in  the  testimony,  but,  in  our  judgment,  it  greatly  pre- 
ponderates in  favor  of  the  complainants. 

Complainants  both  testified  that  on  and  after  the  time  in  ques- 
tion they  applied  to  the  agent  of  defendant  company  at  Leipsic 
for  cars  for  grain  shipments  and  were  refused,  the  agent  saying 
that  he  had  been  directed  by  the  officers  of  the  company  not  to 
fumisli  complainants  with  any  more  cars  for  grain  shipments^ 
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but  that  complainants  could  have  all  the  cars  they  desired  for 
hay  and  straw.  They  swear  that  the  agent  further  stated  that 
the  "association  had  knocked  them  out"  Who  constituted  the 
association  does  not  clearly  appear.  Presumably  reference  waa 
had  to  the  rivals  of  complainants  at  Leipsic,  all  of  whom  did 
business  through  elevators  at  that  place. 

The  testimony  of  complainants  on  this  question  is  corrob- 
orated by  Oda  Ernest  and  John  Kober,  disinterested  witnesses 
who  were  delivering  grain  upon  the  track  to  complainants,  and 
who  went  with  Gallogly  to  see  the  agent  for  the  purpose  of  se- 
<;uring  cars  for  grain  shipments.  Both  of  these  witnesses  testi- 
fied that  the  agent  refused  to  furnish  cars,  and  in  all  material 
respects  they  corroborated  the  testimony  of  complainants  on  this 
subject 

Nobody  disputes  the  foregoing  testimony  except  the  agent 
himself.  It  is  true,  the  division  superintendent  and  the  general 
manager  of  defendant  company  say  they  never  instructed  the 
ngent  at  Leipsic  not  to  supply  complainants  ^vith  cars  for  the 
sliipnient  of  grain.  This  may  all  be  true ;  and  yet  it  does  not 
contradict  complainants'  testimony  on  this  question.  The  agent 
represented  the  defendant  at  Leipsic,  and  defendant  is  bound  by 
what  its  agent  said  and  did  in  the  business  of  furnishing  cars. 
If  he  misrepresented  the  officers  of  the  company,  that  fact  can 
in  no  wise  affect  the  rights  of  complainants.  That  it  was  the 
declared  purpose  of  defendant  to  refuse  complainants  cars  for 
grain  shipments,  after  Nov.  23,  seems  reasonably  clear.  Whether 
it  did  so  refuse  by  reason  of  the  delays  incident  to  track  loading 
or  whether  the  officials  of  the  company  were  unduly  influenced 
in  their  conduct  by  the  rivals  of  complainants,  it  is  not  neces- 
sary to  inquire. 

On  Nov.  24,  1903,  complainants  brought  suit  against  defend- 
ant in  the  State  court  of  Ohio  for  alleged  damages  resulting 
from  these  transactions.  Soon  thereafter  the  agent  offered  com- 
plainants a  car  for  grain  shipment,  whicli  he  said  he  would  fur- 
nish on  his  own  responsibility.  Tliis  car,  it  appears,  was  a  for- 
eign car,  and  it  seemed  to  be  the  desire  of  the  agent  to  get  it  back 
to  the  company  to  which  it  l)elonged.  Upon  the  offer  of  this  car 
•complainants  wrote  the  agent  the  letter  which  api>ears  in  the 
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findings  of  fact,  and  which  bears  date  Nov.  28,  1903.  In  this 
letter  complainants  not  only  declined  the  car  in  question,  but 
seemed  disposed  to  refuse  all  cars  for  grain  shipments  until  a  set- 
tlement was  made  of  the  damages  for  which  complainants  had 
sued  in  the  court  of  Ohio.  This,  it  seems  to  us,  is  a  fair  inter- 
pretation of  the  letter  in  question.  The  refusal  seems  to  be 
much  broader  than  the  offer,  and,  in  our  judgment,  amounts  to 
a  withdrawal  of  its  previous  request  for  cars.  In  the  view 
we  take  of  the  case,  complainants  had  no  right  to  demand 
a  settlement  of  their  claim  for  damages  as  a  condition  precedent 
to  their  acceptance  of  cars  tendered  to  them  in  the  regular 
course  of  business.  We  are  inclined  to  hold,  however,  in  view 
of  all  that  was  said  and  done,-  that  the  demand  for  cars  was  re- 
newed soon  after  the  date  of  this  letter.  Gallogly,  one  of  the 
complainants,  testified  that  they  demanded  cars  right  along 
through  the  remainder  of  November  and  up  into  December  un- 
til they  became  tired;  and  that  cars  were  refused  them.  The 
agent,  Madigan,  admits  that  complainants,  from  Nov.  23  down 
to  about  March  1  of  the  following  year,  demanded  cars  for  grain 
shipments  from  two  to  three  times,  but  that  he  did  not  have  the 
cars  to  fill  the  orders.  It  seems,  however,  from  the  testimony  of 
the  witness,  Stewart,  defendant  was  furnishing  to  the  Wayne 
Grain  &  Milling  Co.  cars  for  the  shipment  of  grain  after  Nov. 
23  down  to  May,  1904.  An  exhibit  appearing  in  the  record, 
which  was  offered  by  defendant,  corroborates  the  testimony  of 
Stewart  in  this  regard. 

We  feel  justified,  therefore,  in  holding  as  we  do  that  immedi- 
ately after  the  date  of  the  letter  in  question  the  complainants  re- 
newed their  application  for  cars  for  grain  shipments,  and  that 
they  continued  these  applications  down  to  or  about  the  time  of 
the  dissolution  of  the  firm.  We  find  also  that  these  applications 
were  refused  by  defendant,  and  that  the  defendant  could,  at  the 
several  times,  have  complied  with  such  demands  if  it  had  desired 
to  do  so;  and  we  further  hold  that  at  the  several  times  when 
cars  were  demanded  and  refused  defendant  was  furnishing  cars 
to  complainants'  rivals  for  grain  shipments. 

This  brings  ns  to  the  only  remaining  question  calling  for  con- 
sideration ;  namely,  were  complainants  damaged  by  the  refusal 
of  defendant  to  furnish  them  cars  for  grain  shipments  at  the 
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times  in  question,  and,  if  so,  to  what  extent  ?  There  is  no  evi- 
dence whatever  in  this  record  showing  that  the  general  business 
of  complainants  suffered  damages  by  reason  of  any  refusal  of 
cars  as  is  alleged  by  them  in  their  complaint  Nor  is  there  suf- 
ficient evidence  in  the  record  to  justify  a  finding  of  reparation 
respecting  the  grain  purchased  by  complainants  and  which 
doubtless  they  would  have  shipped  had  they  not  been  prevented 
from  so  doing  by  their  inability  to  secure  cars.  The  evidence 
in  this  behalf  is  very  unsatisfactory  and  inconclusive.  It  is 
true,  the  record  shows  that  complainants  had  purchased  about 
5,000  bushels  of  corn  which  they  intended  to  ship,  and  that  they 
received  a  profit  of  from  $25  to  $40  upon  each  car  of  com  sold 
where  the  loading  was  600  to  750  bushels  per  car.  It  does  not 
appear,  however,  that  complainants  had  sold  com  to  be  deliv- 
ered to  any  market  outside  of  the  State  of  Ohio,  except  Wheel- 
ing, W.  Va.  Neither  is  there  any  testimony  showing  how  much 
grain  was  sold  to  Wheeling,  nor  the  amount  it  was  intended  to 
ship  to  that  place.  There  is  nothing  to  show  whether  the 
amount  was  10  bushels  or  5,000  bushels.  It  will  be  seen  from 
the  finding  of  facts  that  complainants  had  contracted  to  deliver 
com  at  six  different  points  within  the  State  of  Ohio,  and  pre- 
sumably the  bulk  of  complainants'  shipments  were  destined  for 
these  points. 

The  Commission  has  no  control  over  traffic  moving  wholly 
within  a  single  state,  nor  has  it  any  power  to  award  reparation 
for  discrimination  affecting  such  shipments.  In  this  case  the 
only  shipments  mentioned  in  this  record  over  which  the  Com- 
mission has  any  control  were  the  contemplated  shipments  from 
Leipsic  to  Wheeling,  and,  as  we  have  seen,  there  is  nothing  to 
show  how  much  grain  was  intended  for  Wheeling;  which  fact 
renders  it  impossible  for  us  to  award  reparation  as  demanded 
in  the  complaint 

This  proceeding  will  be  held  open  with  leave  to  complainants 
to  apply  for  a  further  hearing  for  the  purpose  of  supplying  the 
defects  in  this  record  respecting  the  damages,  if  any,  sustained  by 
them  by  reason  of  the  discriminations  complained  of.  If  appli- 
cation is  not  made  for  that  purpose  on  or  before  May  20,  1905, 
the  complaint  will  be  dismissed. 
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No.  746. 

IN    THE   MATTEK    OF    DIFFERENTIAL   FREIGHT 
RATES  TO  AND  FROM  NORTH  ATLANTIC  PORTS. 


Decided  April  27,  1905. 


IRaies  on  freight  articles  from  the  West  to  Baltimore,  Philadelphia  and 
Boston  are  adjusted  according  to  the  following  differentials  below 
or  above  the  rates  to  New  York:  Domestic  traffic — 3  cents  less  to 
Baltimore  and  2  cents  less  to  Philadelphia;  7  cents,  first  class,  to 
2  cents,  sixth  class,  more  to  Boston.  Export  traffic — same  as  domes- 
tic traffic  to  Baltimore  and  Philadelphia,  except  on  grain  and  iron 
and  steel  articles,  which  are  1^  cents  less  to  Baltimore  and  1  cent 
less  to  Philadelphia;  same  rates  to  Boston  as  to  New  York  on  this 
traffic.  On  ex-lake  grain  received  at  Buffalo,  Fairport  and  Erie,  there 
is,  pending  the  disposition  of  this  case,  a  differential  in  favor  of  Balti- 
more of  4/10  of  a  cent  per  bushel  below  the  rate  to  New  York,  but 
no  differential  in  favor  of  Philadelphia.  It  was  contended  by  New 
York  and  Boston  that  the  differentials  favoring  Baltimore  and  Phil- 
adelphia should  be  abolished.  Upon  voluntary  submission  of  the 
controversy  to  the  Commission  by  all  parties,  domestic  traffic  was 
excluded  from  consideration.  For  reasons  stated  no  opinion  is  ex- 
pressed concerning  the  relative  rates  on  import  traffic.  With  respect 
to  export  differentials, — 

Held:  1.  That  the  differential  per  100  pounds  on  flour,  all-rail 
and  lake  and  rail,  should  be  reduced  to  2  cents  at  Baltimore  and  1 
cent  at  Philadelphia.  2.  That  the  existing  differential  on  ex-lake 
grain  should  be  reduced  to  3/10  of  a  cent  per  bushel  and  be  allowed 
both  to  Baltimore  and  Philadelphia.  3.  That  otherwise  the  present 
export  differentials  should  remain  in  force. 

John  0.  Carlisle,  Ben.  L.  Fairchild  and  Abel  E.  Blackmar  for 
New  York  Commercial  Interests. 

C.  8,  Hamlin  for  Boston  Commercial  Interests. 

Silas  W.  Peiiit  for  Philadelphia  Commercial  Interests. 
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Arthur  Geo.  Brown,  John  B,  Daish,  A.  C.  Trippe,  and  J. 
McC.  Trippe  for  Baltimore  Coininercial  Interests. 

Nathan  Guilford  for  N.  Y.  C.  &  H.  K.  R.  E.  Co. 

Geo,  V.  Massey,  Francis  L  Gowen  and  John  B,  Thayer,  Jr., 
for  P.  E.  E.  Co. 

Hugh  L.  Bond  and  John  G.  Wilson  for  B.  &  O.  E.  E.  Co. 

J,  D.  Campbell  and  Chas.  Heehner  for  P.  &  E.  Ey.  Co. 

Geo,  F,  Browndl  for  Erie  E.  E.  Co. 

Walter  W.  Ross  and  B,  D,  Caldwell  for  D.,  L.  &'W.  E.  E.  Co. 

F.  H,  Janvier  and  Franlc  H,  Piatt  for  L.  V.  E.  E.  Co. 
John  B,  Kerr  for  N.  Y.,  O.  &  W.  Ey.  Co. 

R,  W,  DeForest  for  C.  E.  E.  of  N.  J. 

E,  L,  Somers  for  N.  Y.,  N.  H.  &  H.  E.  E.  Co. 

Edgar  J,  Rich  for  B.  &  M.  E.  E. 

C,  A,  Eight  for  G.  T.  Ey.  System. 

G,  M,  Bosworth  for  C.  P.  Ey.  Co. 

Eeport  and  Opinion  of  the  Commission. 

Prouty,  Commissioner: 

In  the  early  part  of  1904  the  rate  on  wheat  from  Buffalo  to 
tlie  various  Atlantic  ports  for  exj^ort  had  fallen  to  two  mills  per 
bushel.  This  was  owing  to  the  existence  of  a  rate  w^ar  between 
the  lines  leading  from  Buffalo  to  Baltimore,  Philadelphia,  New 
York  and  Boston,  growling  out  of  a  dispute  between  those  lines 
as  to  the  proper  relative  rates  to  those  various  ports.  There  was 
very  little  wheat  at  Buffalo  which  could  move  under  these  rates 
and  the  practical  effect  of  tlie  tariff  during  the  w^inter  and  early 
spring  was  not  serious,  but,  as  the  opening  of  navigation  ap- 
proached, it  became  evident  that  this  condition,  if  it  continued, 
would  lead  to  a  general  demoralization  of  grain  rates  in  all  parts 
of  the  country,  which  \vould  in  turn  unsettle  commercial  and  in- 
dustrial conditions  so  far  as  they  related  to  the  handling  of 
grain,  and  especially  to  the  manufacture  and  distribution  of  the 
products  of  grain.  For  this  reason  business  interests  both  upon 
the  seaboard  and  at  interior  grain  handling  and  milling  points 
were  anxious  that  some  adjustment  should  be  reached,  and  to 
this  end  the  commercial  organizations  of  Boston,  Ifew  York^ 
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Philadelphia  and  Baltimore  applied  by  petition  to  this  Commis- 
sion,  asking  that  it  examine  the  whole  subject  of  differential 
rates  to  and  from  these  four  cities  and  determine  whether  the 
present  differentials  should  be  abolished,  or,  if  retained,  modi- 
fied. 

It  seemed  to  us  that  the  gravity  of  the  situation  at  least  justi- 
fied a  full  investigation.  A  proceeding  of  inquiry  was  accord- 
ingly instituted  April  11,  1904,  and  hearings  were  held  at  New 
York,  Philadelphia  and  Washington.  The  commercial  interests 
of  these  cities,  together  with  tJiose  of  Boston,  assumed  the  burden 
of  conducting  the  proceedings,  but  many  organizations  at  vari- 
ous interior  points  were  represented,  as  well  as  all  of  the  railway 
lines  involved.  Nearly  three  thousand  pages  of  typewritten  tes- 
timony have  been  taken,  a  great  number  and  variety  of  exhibits 
have  been  introduced,  and  extended  written  and  oral  arguments 
have  been  made.  We  are  now  required  to  examine  this  record 
with  a  view  to  expressing  some  opinion  in  the  premises. 

The  order  of  the  Commission  was  sufficiently  broad  to  include 
the  application  of  these  differentials  to  all  kinds  of  traffic  to  and 
from  the  several  ports,  but  by  agreement  at  the  opening  of  the 
first  hearing  the  inquiry  has  been  limited  entirely  to  export  and 
import  traffic.  The  question  presented  is  not  a  new  one  and  per- 
haps there  is  no  way  in  which  the  exact  nature  of  that  question 
can  be  better  understood  than  by  a  brief  resume  of  what  has  al- 
ready occurred. 

The  development  of  our  agricultural  resources  in  the  West  has 
for  many  years  produced  a  large  surplus  of  grain  over  that  re- 
quired for  domestic  consumption  and  this  grain  has  sought  a 
market  in  European  countries.  In  the  early  TO's  most  of  the 
commerce  between  the  United  States  and  Europe  was  through 
the  four  porta  involved  in  this  proceeding,  more  especially 
through  New  York.  The  New  York  Central  linos  reached  Chi- 
cago in  1852 ;  the  Erie  and  Pennsylvania  soon  afterwards,  and, 
in  1874  the  Baltimore  &  Ohio  first  entered  Chicago  over  its  own 
rails.  This  grain  could  be  transported  through  any  one  of  the 
four  ports  and  the  port  of  export  determined  the  rail  line  which 
should  carry  it  to  the  seaboard.  The  Erie  and  New  York  Cen-  ^ 
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tral  served  New  York  primarily;  the  Pennsylvania,  Philadel- 
phia, and  the  Baltimore  &  Ohio  the  port  of  Baltimore. 

Mr.  Fink  states  in  his  report,  which  is  subsequently  referred 
to,  that  in  1881  seventy-three  per  cent  of  the  entire  tonnage  car- 
ried by  these  lines  of  railway  from  the  West  to  these  four  cities 
was  grain,  and  this  percentage  must  have  been  even  larger  ten 
years  before.  The  distribution  of  that  traflSc  between  the  dijBFer- 
ent  lines  was,  therefore,  a  matter  of  the  greatest  consequence  to 
these  railways  and  seems  to  have  been  from  the  first  a  source  of 
bitter  controversy.  The  Baltimore  &  Ohio  insisted  that  the  dis- 
tance to  Baltimore  was  much  less  than  to  New  York  and  that  for 
this  reason  the  rate  should  be  lower.  It  also  seems  to  have  been 
true,  in  those  days,  that  the  ocean  rate  from  Baltimore  and  Phil- 
adelphia was  much  higher  and  the  ocean  facilities  much  poorer 
than  from  New  York.  To  obtain,  therefore,  a  part  of  this  traflBc 
it  was  essential  that  the  inland  rate  should  be  lower  to  Baltimore 
and  Philadelphia  than  to  New  York. 

The  first  differential  of  which  we  have  any  accurate  account 
was  ten  cents  per  one  hundred  pounds,  but  this  seems  to  have 
been  reduced  as  early  as  1870  to  five  cents  per  hundred  on  grain. 
The  New  York  lines  insisted  that  even  this  was  too  great  and 
finally,  after  numerous  rate  wars,  an  agreement  was  made  in 
1876  that  rates  to  Baltimore,  Philadelphia  and  New  York 
should  be  established  upon  the  basis  of  actual  distance  from  the 
point  of  origin  to  the  several  ports.  This  agreement  continued 
in  effect  only  six  weeks,  the  New  York  lines  withdrawing  at  the 
•end  of  that  period  upon  the  ground  that  the  rates  so  established 
were  unduly  favorable  to  Baltimore  and  Philadelphia. 

Another  period  of  rate  disturbance  now  ensued  which  was  ter- 
minated by  an  agreement  dated  April  6, 1877.  This  agreement 
was  in  writing  and  was  signed  by  the  New  York  Central,  the 
Erie,  the  Pennsylvania  and  the  Baltimore  &  Ohio.  Consider- 
able discussion  has  arisen  in  the  course  of  this  investigation  as 
to  the  proper  mode  of  establishing  these  differentials.  The  New 
York  and  Boston  interests  contend  that  the  inland  rate  should  be 
flo  adjusted  that  when  combined  with  the  ocean  rate  the  through 
rate  from  the  point  of  origin  to  the  point  of  destination  will  be 
the  same  through  all  the  ports,  while  Baltimore  and  Philadel- 
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phia  insist  that  this  method  of  rate  adjustment  would  be  unfair 
to  those  localities.  As  bearing  upon  this,  the  view  which  was 
taken  of  this  matter  in  the  earlier  days  of  the  controversy  is  in- 
teresting.    The  first  paragraph  of  the  agreement  may  be  cited : 

"To  avoid  all  future  misunderstandings  in  respect  to  the 
geographical  advantages  or  disadvantages  of  the  cities  of 
Baltimore,  Philadelphia  and  New  York,  as  affected  by  rail 
and  ocean  transportation,  and  with  the  view  of  effecting  an 
equalization  of  the  aggregate  cost  of  rail  and  ocean  trans- 
portation between  all  competitive  points  in  the  west,  north- 
west, and  southwest,  and  all  domestic  or  foreign  ports 
reached  through  the  above  cities ;  it  is  agreed :" 

This  agreement  provided  that  export  rates  to  Boston  should  be 
•no  higher  than  those  to  New  York;  that  rates  to  Philadelphia 
should  be  two  cents,  and  to  Baltimore  three  cents  per  one  hun- 
dred pounds  lower  than  to  New  York  upon  all  classes  and  com- 
modities. The  above  extract  shows  that  the  purpose  of  the  ^g- 
natory  parties  was  to  produce  the  same  through  rate  via  all  the 
ports  and  that  these  differentials  were  established  upon  the  the- 
ory that  they  would  produce  this  effect. 

The  agreement  of  1877  provided  that  any  one  of  the  parties 
might  withdraw  by  giving  three  months'  notice,  and  in  the  year 
1880  this  notice  was  given  by  the  New  York  Central  A  period 
of  disturbance  again  ensued  and  the  matter  seems  to  have  been 
referred  for  solution  to  Albert  Fink,  Commissioner  of  the  trunk 
lines,  who  made  an  elaborate  report  This  report  of  Mr.  Fink's 
is  a  most  luminous  discussion  of  the  entire  subject  and  must  be 
a  classic  to  every  one  interested  in  this  problem.  His  conclusion 
was  that  there  should  be  a  lower  inland  rate  to  Baltimore  and 
Philadelphia  than  to  New  York,  but  that  it  was  impossible  to 
say  with  any  certainty  what  the  differentials  ought  to  be  or  what 
their  effect  upon  properly  competitive  traffic  was.  He  recom- 
mended that  the  lines  seek  to  divide  this  traffic  at  its  source  rath- 
er than  attempt  to  control  it  by  differential  ratas. 

The  report  of  Mr.  Fink  does  not  seem  to  have  settled  the  con- 
^oversy  and  in  the  spring  of  1882  the  whole  subject  was  referred 
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to  the  arbitration  of  Senator  Thurman,  ex-Senator  Washbume 
and  Judge  Cooley.  This  board,  known  as  the  Advisory  CJom- 
niission,  organized  soon  after  its  appointment  and  proceeded  to 
hear  statements  and  arguments  at  the  various  ports  and  also  at 
different  inland  points.  Its  report,  made  July  20,  1882,  stated 
that  distance  could  not  be  relied  upon  to  determine  these  differ- 
entials, nor  could  cost  of  service  be  made  the  test.  The  opinion 
was  expressed  that  some  differential  must  be  accorded  Baltimore 
and  Philadelphia  and  that  the  proper  measure  of  that  differ- 
ential was  the  actual  result  of  competition.  Since  competition, 
acting  through  several  years,  had  brought  about  the  differentials 
then  in  force  the  Commission  recommended  that  they  should  be 
observed  for  the  present 

The  agreement  of  1877  had  been  intended,  as  already  seen,  to 
equalize  the  rates  through  the  different  ports,  the  lower  inland 
rate  being  supposed  to  correspond  to  the  higher  ocean  rate.  The 
New  York  lines  withdrew  from  this  agreement  upon  the  plea 
that  while  ocean  rates  had  been  distinctly  higher  from  Baltimore 
and  Philadelphia  in  1877,  they  had  become  in  1880  practically 
the  same. 

Both  Mr.  Fink  and  the  Advisory  Commission  found  that 
ocean  rates  were  higher  from  Baltimore  and  Philadelphia  than 
from  New  York  and  attached  much  importance  to  this  fact,  but 
a  careful  reading  of  these  reports  apparently  shows  that  in 
the  opinion  of  their  authors  difference  in  ocean  rates  was  not 
the  only  factor  which  should  be  considered,  partly  for  the  reason 
that  it  was  impossible  to  determine  exactly  what  the  ocean  rate 
was,  and  partly  because  the  thing  to  be  equalized  was  not  the  rate 
but  the  advantages  of  transportation  through  the  several  ports. 

The  various  differentials  in  effect  at  the  time  of  the  award  of 
the  Advisory  Commission  have  for  the  most  part  continued  down 
to  the  present  day  and  we  may  conveniently  state  at  this  point 
what  these  are. 

As  already  said,  rates  upon  export  trafiBc  through  the  port  of 
Boston  have  always  been  and  now  are  the  same  as  those  through 
the  port  of  New  York.  Domestic  rates  hav.e  been  and  are  high- 
er to  Boston  than  to  New  York.     In  1882  these  differentials  on 
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domestic  traflSc  to  Boston  were,  in  cents  per  hundred  pounds,  up- 
on the  various  classes : 


Classes  

1 

2 

3 

4 

5 

6 

Differentials  .  .   . 

10 

6 

5 

5 

5 

5 

In  1892  complaint  was  made  to  the  Interstate  Commerce 
Commission  that  these  differentials  were  excessive.  The  Com- 
mission after  hearing  ordered  them  reduced,  Kemble  v.  Lake 
Shore  &  Michigan  Southern  Ry.  Co.,  5  I.  C.  C.  Eep.  166,  and  in 
August  of  that  year  the  following  differentials  were  established 
and  are  now  in  effect : 


Classes  

1 

2 

3 

4 

6 

6 

Differentials  .  .  . 

7 

6 

5 

4 

3 

2 

Commodity  rates  are  in  general  two  cents  aboye  the  correspond- 
ing rate  to  iffew  York. 

Both  export  and  domestic  rates  were  in  1882  on  all  classes  and 
commodities  two  cents  per  one  hundred  pounds  lower  to  Phila- 
delphia and  three  cents  per  one  hundred  pounds  lower  to  Balti- 
more than  to  Xew  York.  These  differentials  continued  in  effect 
from  1882  down  to  1897  without  any  formal  attempt  to  alter 
them.  While  the  rates  themselves  were  not  generally  main- 
tained and  while  the  differentials  were  not  always  recognized, 
they  stood  upon  the  published  tariff.  In  1897  the  New  York 
Produce  Exchange  filed  with  the  Interstate  Commerce  Commis- 
sion a  petition  against  the  Baltimore  &  Ohio  Railroad  Company, 
and  other  lines,  alleging  that  the  effect  of  these  differentials  was 
an  undue  discrimination  against  the  locality  of  New  York.  The 
complaint  was  investigated  at  great  length  and  elaborately  dis- 
cussed by  the  Commission  in  its  report  The  conclusion  arrived 
at  was  that  while  the  differentials  might  be  unfair  as  between  the 
different  railway  lines  interested  or,  possibly,  as  between  the 
communities  themselves,  they  were  not  in  principle  a  violation  of 
the  Act  to  regulate  commerce  and  had  not  resulted  in  such  an  ef- 
fect upon  the  movement  of  traflSc  as  would  justify  the  Commis- 
non  in  pronouncing  them  an  undue  preference  against  the  port 
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of  New  York.  This  case  is  reported  in  7  I.  C.  C.  Eep.  612,  and 
may  be  referred  to  for  a  fuller  discussion  of  the  questionB  in- 
volved than  will  be  attempted  in  this  connection. 

The  differentials  in  effect  in  1898,  when  the  report  in  the 
above  case  was  promulgated,  were  the  same  that  they  had  been 
in  1882,  but  in  February,  1899,  differentials  on  export  grain 
were  reduced  one-half,  and  in  1904  export  rates  on  iron  and 
steel  articles  were  materially  reduced  to  stimulate  foreign  con- 
sumption of  our  surplus  production,  and  in  that  connection  the 
differentials  on  this  traffic  wore  also  cut  in  two.  Domestic  dif- 
ferentials on  grain  and  iron  articles  were  not  affected  and  are 
still  tv^'o  cents  at  Philadelphia  and  three  cents  at  Baltimore. 

Upon  westbound  traffic  the  same  differentials  have  been  in  ef- 
fect since  tariffs  were  first  filed  with  the  Commission  in  1887. 
Kates  are  in  cents  per  one  hundred  pounds  less  from  Philadel- 
phia and  Baltimore  than  from  New  York,  as  follows : 

Classes 1         2         3        4        5        6 

From  Philadelphia   6        6        2        2        2        2 

From  Baltimore    8        8        3         3        3        3 

From  Boston,  westbound,  rates  are  the  same  as  from  New  York 

The  main  controversy  before  us  is  over  the  eastbound  differen- 
tials upon  export  traffic.  Baltimore  and  Philadelphia  insist 
that  they  are  entitled  to  these  differentials  on  the  score  of  loca- 
tion. They  urge  tliat  they  are  nearer  the  points  of  origin  of  this 
traffic  than  is  Xew  York  and  that  for  this  reason  they  shouM 
have  a  lower  inland  rate. 

The  territory  to  which  these  differentials  apply  is  bounded  on 
the  Kast  by  a  line  from  Buffalo  to  Pittsburg ;  on  the  South  by  the 
Ohio  River;  on  the  West  by  the  Mississippi  River,  and  on  the 
North  by  the  Great  Lakes  and  a  line  nmning  from  Chicago  near- 
ly due  west  to  Dubuque,  Iowa.  In  making  rates  between  points 
in  tliis  territory  and  the  cities  in  question  Chicago  is  treated  as 
a  base.  Other  points  take  either  the  same  rate  as  Chicago  or  one 
which  is  a  certain  per  cent  above  or  below.  Thus  the  rate  from 
Indianapolis  is  93  per  cent  and  from  East  St  Tx)ui8  116  per  cent 
of  the  Chicago  rate.     The  Pennsylvania  Railroad  is  the  short 
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line  from  Chicago  to  Kew  York,  Philadelphia  and  Baltimore, 
the  distances  by  that  line  being  as  follows : 

To  New  York 912  miles. 

To  Philadelphia 822  miles. 

To  Baltimore 801  miles. 

It  is  plain,  however,  that  this  traffic  does  not  all  originate  at 
Chicago;  indeed,  comparatively  little  of  it  actually  originates 
there  although  large  quantities  pass  through  Chicago  and  Chi- 
cago junctions.  It  does  not,  therefore,  necessarily  follow  that 
Chicago  would  be  a  fairly  representative  point  in  estimating  the 
distance  from  points  of  origin  to  the  seaboard.  Wherever  the 
Pennsylvania  road  is  the  short  line  to  New  York  the  distance  to 
Philadelphia  must  be  ninety  miles  less,  since  in  all  cases  the 
traffic  passes  through  Philadelphia  by  that  line  en  route  to  New 
York.  In  most  cases  where  the  Pennsylvania  is  the  short  line 
to  New  York  it  is  al^o  the  short  line  to  Baltimore.  These  differ- 
entials apply  not  only  to  traffic  originating  within  the  territory 
above  described,  but  to  all  traffic  passing  through  that  territory 
on  its  way  to  the  seaboard.  When  the  location  of  these  different 
lines  of  railway  is  examined  we  think  it  must  be  found  that  w^hile 
considerable  of  this  traffic  may  originate  as  near  to  New  York 
as  to  Philadelphia  or  Boston,  in  case  of  much  of  it  the  difference 
in  distance  is  even  greater,  especially  in  favor  of  Baltimore,  than 
would  be  expressed  by  the  relative  distances  from  Chicago  and 
it  is  sufficiently  favorable  to  the  port  of  New  York  to  find  that 
Chicago  is  fairly  representative  in  this  respect  of  the  various 
points  of  origin. 

Whether  these  differences  in  distance  would  justify  a  differ- 
ence in  rate  of  two  cents  in  favor  of  Philadelphia  and  of  three 
cents  in  favor  of  Baltimore,  if  the  rates  were  determined  with- 
out reference  to  competitive  export  conditions,  is  not  altogether 
clear.  Such  differences  would  naturally  be  greater  upon  the 
higher  classes  which  bear  higher  rates  and  less  upon  the  lower 
classes.  Baltimore  introduced  testimony  tending  to  show  that 
on  the  basis  of  distance  the  present  rates  did  not  give  that  locality 
anything  like  the  advantage  to  which  it  was  entitled.  It  must 
be  remembered,  however,  that  rates  do  not  ordinarily  increase  in 
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the  same  proportion  as  distance  increases.  If  the  distance  from 
Chicago  to  Baltimore  is  12.2  per  cent  less  than  to  New  York, 
it  by  no  means  follows  that  the  rate  to  Baltimore  should  be  lower 
by  the  same  per  cent  Without  attempting  to  examine  this  ques- 
tion in  detail,  we  are  rather  of  the  opinion  that  the  differentiak 
now  prevailing  on  domestic  traffic  are  not  greater  than  they 
should  be  if  made  to  Baltimore  and  Philadelphia  as  strictly 
local  destinations.  Westbound  differentials  from  Baltimore 
and  Philadelphia  are  the  same  on  the  lower  classes,  and  some- 
what more  on  the  higher  classes  than  these  eastbound  differ- 
entials. 

It  must  be  evident  that  distance  is  properly  regarded  as  a 
factor  in  rate-making,  mainly  because  it  is  supposed  to  express 
difference  in  the  cost  of  service.  Other  things  being  equal  it 
costs  more  to  haul  traffic  1,000  miles  than  900,  and  therefore  a 
higher  rate  may  be  properly  imposed.  Manifestly,  however,  diis 
is  not  always  the  case.  The  grades  by  the  New  York  Central 
lines  between  Chicago  and  Xew  York  are  easier  than  tliose  by 
the  Pennsylvania  and  it  is  quite  conceivable  that  the  actual  cost 
of  trans])oi*tation  over  the  longer  haul  might  be  less  than  over 
the  shorter,  and  in  that  event  New  York,  while  more  distant  in 
geographical  miles,  might  be  nearer  in  transportation  facilities. 
Nothing  of  all  that  need  be  considered  by  us.  There  is  no  testi- 
mony in  this  record  which  attempts  to  show  the  relative  cost  of 
handling  this  traffic  from  Chicago  to  the  different  ports  and,  in- 
deed, as  said  by  the  Advisory  Commission  in  1882,  the  elements 
which  enter  into  the  determination  of  that  question  are  so  com- 
plex and  so  various  as  to  render  it  impossible  of  satisfactory 
solution. 

There  is,  however,  one  element  of  cost  which  was  somewhat  in- 
sisted upon,  viz.,  the  lighterage  charges  at  the  port  of  New  York. 
Export  traffic,  which  need  alone  be  considered  in  this  connection, 
is  usually  lightered  to  the  ship's  side  in  New  York  harbor. 
Grain,  for  example,  is  unloaded  from  the  car  into  an  elevator, 
from  the  elevator  transferred  to  a  barge,  which  is  then  towed  to 
the  ship's  side  and  the  grain  transferred  into  the  hold  of  the  ves- 
sel by  a  floating  elevator.  At  Baltimore,  Philadelphia  and  Bos- 
ton, the  grain  is  usually  loaded  directly  from  the  elevator  into 
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the  vessel,  thereby  avoiding  the  expense  of  lighterage.  The  New 
York  rate  includes  a  delivery  at  the  ship's  »de;  the  rate  to  the 
other  ports  includes  a  delivery  ordinarily  into  the  elevator.  The 
railroad  terminating  at  New  York  is  therefore  compelled  to 
bear  the  expense  of  this  additional  service.  Just  how  much  that 
expense  may  be  does  not  appear.  An  allowance  of  three  cents 
per  himdred  pounds  on  all  traffic  is  made  to  lines  terminating  at 
New  York  on  account  of  lighterage,  but  it  is  doubtful  whether 
the  expense  of  lightering  grain  and  other  low  grade  traffic 
equals  that  amoimt 

As  already  said,  the  contest  in  this  case  is  over  export  and  im- 
port traffic.  The  differential  is  important  because  it  tends  to 
send  this  traffic  through  a  particular  port,  and  therefore  over  a 
particular  line  of  railway.  Since  the  thing  in  which  the  export- 
er or  importer  is  interested  is  not  simply  the  rail  rate  to  or  from 
the  inland  port,  but  the  entire  through  rate,  it  becomes  necessary 
to  examine  the  ocean  as  well  as  the  inland  portion  of  this  trans- 
portation. 

As  previously  noted  the  agreement  of  1877  was  with  a  view  of 
equalizing  the  entire  through  rate  by  all  the  ports.  It  was  ap- 
parently believed  at  that  time  that  ocean  rates  from  Baltimore 
and  Philadelphia  were  distinctly  higher  than  from  New  York, 
and  the  inland  rate  was  made  correspondingly  lower.  In  1880 
the  New  York  lines  withdrew  from  this  agreement,  for  the  al- 
leged reason,  as  stated  above,  that  this  difference  in  ocean  rates 
no  longer  existed.  Both  the  Thurman  award  and  the  report  of 
Mr.  Fink,  find,  however,  that  there  still  were  substantial  dif- 
ferences in  that  respect  New  York  insists  to-day  that  these 
differences  have  entirely  disappeared.  We  are  asked  to  say  that 
ocean  rates  from  Baltimore  and  Philadelphia  are  practically  the 
same  as  from  New  York  and  to  conclude  that,  therefore,  inland 
rates  to  the  several  ports  should  also  be  made  equal. 

The  most  superficial  consideration  of  the  subject  must  show 
the  impossibility  of  determining  exactly  the  rates  by  water  from 
these  ports  to  foreign  destinations.  An  ocean  rate  is  much  more 
subject  to  fluctuation  than  a  rail  rate  would  be  even  if  the  Act 
to  regulate  commerce  did  not  require  the  publication  and  main- 
tenance of  the  latter.  When  a  ship  which  is  to  sail  upon  a  par- 
11 1.  C.  C.  Rep. 


24  INTEESTATE  COMMERCE  REPORTS. 

ticular  day  finds  as  the  time  of  departure  approaches  that  its 
cargo  is  liable  to  run  short,  it  will  accept  almost  any  price  for 
the  sake  of  obtaining  a  full  load.  Upon  the  other  hand,  if  of- 
ferings of  freight  are  plenty,  it  may  exact  a  higher  price  than  it 
quoted  at  an  earlier  period.  Hence,  it  often  results,  indeed, 
usually  results,  that  the  same  ship  carries  the  same  commodity 
at  different  rates.  It  also  results  that  ocean  rates  vary  from  day 
to  day  and  even  from  hour  to  hour.  They  are  higher  from  Phil- 
adelphia to-day  and  from  New  York  to-morrow.  Nor  do  the 
rates  actually  charged  correspond  with  those  quoted.  It  is,  there- 
fore, impossible  to  find  with  any  degree  of  confidence  what  the 
rates  from  these  different  ports  have  been.  Mr.  Fink  states  in  hia 
report  that  for  the  four  years  from  1877  to  1880,  inclusive,  rates 
to  Liverpool  had  been  .98  of  one  cent  per  hundred  higher  at 
Philadelphia  and  1.90  cents  higher  at  Baltimore  than  at  New 
York.  The  Advisory  Commission  found  that  ocean  rates  were 
higher  from  Baltimore  and  Philadelphia  than  from  New  York 
by  an  amount  approximating  the  differentials.  When  this  Com- 
mission examined  the  subject  in  1897  large  quantities  of  grain 
were  exported  in  cargo  lots ;  that  is,  by  vessels  carrying  no  cargo 
except  grain.  This  business  is  apparently  no  longer  done  to  any 
extent  through  any  of  the  ports.  We  found  that  cargo  rates  were 
the  same  from  all  the  ports ;  that  berth  rates  were  lower  at  Bos- 
ton than  at  Now  York  by  an  average  of  perhaps  1  cent  per  100 
pounds,  and  that  they  were  higher  at  Philadelphia  and  Balti- 
more than  at  New  York  from  1^/^  to  2  cents  per  hundred  pounds. 
A  good  deal  of  testimony  has  been  introduced  upon  this  in- 
quiry bearing  upon  the  relative  ocean  rates  from  these  four 
points  since  1897.  This  testimony  shows  that  such  rates  are 
often  lower  through  the  outrports  than  through  New  York  and 
tliat  the  reverse  is  often  the  case.  No  sufficient  reasons  appear 
why  the  difference  in  ocean  rates  should  have  been  less  for  the 
seven  years  following  1897  than  it  had  been  for  the  seven  years 
])rece(ling,  and  still  the  testimony  now  before  us  apparently 
shows  that  the  difference  is  less  to-day  than  has  been  found  in 
former  investigations.  Boston  no  longer  seems  to  enjoy  quite 
the  same  advantage  as  formerly  and  rates  from  Philadelphia  and 
Baltimore  seem  to  more  nearly  equal  those  from  New  York.    We 
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are  satisfied  that  the  difference  is  materially  less  in  case  of  low- 
class  traffic,  which  is  mainly  competitive,  than  the  amount  of  the 
differentials,  and  that  is  about  all  that  can  be  averred  with 
certainty. 

New  York  and  Boston  claim  that  the  inland  rail  differential 
has  been  in  the  past  responsible  for  any  difference  that  may  have 
existed  in  ocean  rates  and  that  if  this  differential  were  abolished 
there  would  be  no  difference.  In  support  of  this  they  give  evi- 
dence touching  what  is  known  as  the  "Minimum  Freight  Agree- 
ment" 

In  the  fall  of  1901  it  had  become  evident,  in  view  of  the  close 
of  the  war  in  South  Afi*ica  and  the  prospect  of  reduced  exports 
from  the  United  States,  that  a  large  amount  of  unemployed  ton- 
nage would  be  thrown  upon  the  market  For  the  purpose  of 
preventing  the  consequent  demoralization  in  ocean  rates  which 
was  feared  the  owners  of  steamship  lines  plying  between  ports 
in  the  United  States  and  Canada,  upon  the  one  hand,  and  Great 
Britain  and  Ireland  upon  the  other,  fixed  a  minimum  rate  at 
which  certain  commodities  should  be  transported.  This  agree- 
ment was  made  and  executed  in  London.  It  applied,  to  grain, 
cotton  seed  oil  and  cake,  flour  in  sacks,  and  bacon  and  hams. 

The  minimum  rates  named  on  these  commodities  were  the 
same  from  all  the  ports.  Since  they  could  be  transported  to 
Baltimore  and  Philadelphia  for  three  and  two  cents,  respective- 
ly, less  than  to  New  York,  the  result  of  the  Minimum  Freight 
Agreement  in  its  first  form  was  to  make  a  total  through  rate  via 
Baltimore  and  Philadelphia  less  than  via  New  York  and  Boston 
by  the  amount  of  the  inland  differentials.  The  effect  of  this  was 
to  divert  traffic  from  the  two  latter  ports,  and  so  pronounced  was 
this  diversion  that  steamship  agents  in  the  United  States  repre- 
senting lines  principally  interested  in  Boston  and  Xew  York 
protested  against  its  continuance.  After  investigation  and 
conference  the  agreement  was  so  modified,  taking  effect  May  26, 
1902,  that  ocean  rates  from  the  differential  ports  were  made 
higher  than  from  New  York  and  Boston  by  the  amount  of  the 
inland  differential.  The  effect  of  this  modification  was  to  make 
the  rates  through  all  the  ports  from  points  of  origin  to  destina- 
tion exactly  the  same. 
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This  agreement  provided  that  parties  to  it  might  withdraw  a 
portion  or  all  of  their  traflGic  from  its  operation  upon  notice,  and 
almost  immediately  following  May  26,  lines  operating  through 
the  differential  ports  began  to  give  notices  of  such  withdrawaL 
On  June  12,  the  Johnson  Line  withdrew  tobacco  when  origi- 
nating in  Virginia  and  North  Carolina;  on  July  16,  certain 
Canadian  traffic  through  the  port  of  Montreal  was  withdrawn; 
on  July  30,  tobacco,  compound  lard  and  the  products  of  cotton 
seed  oil  were  excepted.  On  July  9,  the  Johnson  Line,  operating 
to  the  port  of  Baltimore,  gave  notice  that  it  would  revert  to  the 
original  agreement,  by  which  rates  were  to  be  the  same  from 
all  ports,  for  the  alleged  reason  that  under  the  existing  arrange- 
ment it  could  obtain  no  traflSc  at  Baltimore. 

It  is  not  material  to  continue  in  detail  our  examination  of  the 
operation  of  this  agreement.  Glucose,  grape  sugar,  tobacco, 
lumber  and  some  other  grain  products  in  addition  to  flour,  seem 
t()  have  been  added  to  those  originally  embraced.  Special  dif- 
ferentials through  the  different  ports  were  agreed  upon  from 
time  to  time  upon  almost  all  commodities.  For  no  considerable 
length  of  time  was  it  true  that  ocean  rates  from  all  the  ports 
were  the  same  nor  that  through  rates  by  all  the  ports  were  the 
same.  As  a  rule,  ocean  rates  were  higher  from  the  out-ports 
than  from  New  York,  but  not  to  the  full  extent  of  the  differ- 
ential. The  Johnson  Line  appears  to  have  reconsidered  its  with- 
drawal from  the  agreement  upon  being  conceded  a  differential 
of  11/4  cents  at  Baltimore  and  1  cent  at  Philadelphia  upon  flour, 
oatmeal,  cotton  seed  oil,  cotton  seed  cake  and  linseed  meal.  This 
was  accomplished  by  allowing  the  lines  from  Baltimore  to  make 
a  rate  1^/2  cents  and  from  Philadelphia  1  cent  above  those  from 
New  York,  thus  producing  a  through  rate  via  Baltimore  1% 
•cents  lower,  end  via  Philadelphia  1  cent  lower  than  via  New 
York. 

Considerable  testimony  was  introduced  as  to  the  effect  of  this 
agreement  on  bookings  of  traffic,  but  while  we  have  examined 
those  tables  with  care  they  do  not  apparently  disclose  any  well 
settled  fact  which  justifies  a  finding  or  renders  it  necessary  for 
us  to  refer  to  them  in  detail.  The  operation  of  this  freight  agree- 
ment pretty  clearly  demonstrated  two  things. 
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First :  That  a  through  rate  via  the  ports  of  Philadelphia  and 
Baltimore  less  than  that  via  New  York  by  the  full  amount  of  the 
differentials  would  unduly  and  unnaturally  divert  traffic  from 
the  port  of  New  York. 

Second :  That  the  maintenance  of  equal  rates  through  all  the 
ports  would  divert  trafiSc  to  New  York  to  a  much  greater  extent 
than  it  at  present  moves  through  that  port.  It  must  be  true,  as 
claimed  by  New  York,  that  the  inland  differential  modifies  the 
ocean  rate  but  not  to  the  full  amount  of  the  differential. 

New  York  offers  facilities  in  the  way  of  ocean  transportation 
not  obtainable  at  any  other  port  There  are  more  sailings  from 
New  Yoit  than  from  the  outrports,  and  its  steamship  lines  reach 
many  foreign  ports  which  are  not  served  by  lines  from  Balti- 
more, Philadelphia  or  Boston.  Its  steamships  are  faster  and 
larger.  The  enormous  passenger  business  through  the  port  of 
New  York,  of  itself,  goes  far  towards  the  maintenance  of  many 
of  these  lines.  Cargoes  of  import  trafiSc  are  much  more  easily 
loaded  for  New  York  than  for  the  out-ports.  The  banking  facil- 
ities at  the  port  of  New  York  are  superior  to  those  elsewhere. 

Below  is  a  table  showing  the  number  of  vessels,  together  with 
their  tonnage,  which  entered  and  cleared  at  the  four  ports  dur- 
ing the  year  1903 : 

Number  Number 

Entered.  Tonnage.  Cleared.  Tonnage. 

New  York 3,852  9,053,096  3,680  8,847,072 

Boston 1,787  2,978,913  1,515  2,217,543 

Philadelphia 1,123  1,993,422  1,021  1,861,423 

Baltimore 790  1,406,529  716  1,338,888 

New  York  also  has  storage  capacity  for  grain  and  flour  which 
is  much  greater  than  at  the  other  ports.  The  elevator  capacity 
of  the  four  ports  in  bushels  was  given  as  follows : 

New  York 15,730,000 

Boston 4,250,000 

Philadelphia 4,300,000 

Baltimore 5,350,000 

These  superior  facilities  attract,  first  the  higher  classes  of 
freight  which  move  very  largely  through  the  port  of  New  York, 
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but  after  all  this  has  been  provided  for  there  still  remains  room 
available  for  low  class  freight  at  low  prices,  depending  always 
upon  the  supply.  Broadly  speaking  the  shipper  can  secure  a 
better,  more  reliable,  quicker  and  more  frequent  service  through 
the  port  of  New  York,  all  of  which  tends  to  attract  traffic  to  that 
port  at  the  expense  of  Baltimore  and  Philadelphia  when  the 
through  rate  is  the  same.  To  some  extent  this  is  true  of  Boston, 
although  the  ocean  service  from  that  port  is  better  than  from 
either  Philadelphia  or  Baltimore. 

Of  these  four  ports  the  distance  by  water  to  the  principal 
foreign  destinations  is  the  shortest  from  Boston;  the  longest 
from  Baltimore  and  Philadelphia.  The  actual  difference  in 
time  occupied  is  from  one  to  two  days.  For  this  reason  it  is  con- 
tended that  the  cost  of  service  from  these  two  ports  is  greater 
than  from  Boston  and  New  York  and  that  ships  will  not  frequent 
them  at  equal  rates. 

It  is  undoubtedly  true  that  the  time  occupied  from  these  south- 
em  ports  is  longer  and  consequently  that  the  actual  expense  of 
propelling  the  ship  is  greater.  This  item  is  not,  however,  very 
considerable  and  is  to  a  great  extent,  if  not  wholly,  offset  at  the 
port  of  New  York  by  higher  port  charges  and  increased  cost  of 
labor.  We  saw  in  the  former  case  that  cargo  rates  were  exact- 
ly the  same  from  New  York,  Philadelphia  and  Baltimore  and 
from  this  it  would  appear  that  the  additional  cost  cannot  be 
much  greater  in  case  of  the  southern  ports.  But  the  advantage 
in  obtaining  cargoes  is  so  much  greater  at  New  York  and 
especially  the  possibility  of  finding  cargoes  abroad  for  New 
York  is  so  much  better  that  at  equal  rates  regular  line  steamers 
prefer  the  port  of  New  York  to  Baltimore  or  Philadelphia,  al- 
though a  tramp  vessel,  interested  only  in  that  voyage,  makes 
either  port  at  the  same  price. 

New  York  undertook  to  show  that  these  differentials  in  fact 
diverted  traffic  from  that  port,  placing  this  both  upon  evidence 
of  specific  instances  of  diversion  and  upon  an  examination  of 
the  relative  amount  of  export  traffic  which  now  passes  through 
these  several  ports  as  compared  with  former  years. 

Grain  is  seldom  exported  upon  a  through  bill  of  lading.  It 
is  brought  to  the  seaboard  upon  the  regular   published  export 
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rate,  the  owner  of  the  grain  making  his  own  engagement  for 
ocean  carriage  either  before  or  after  the  arrival  of  the  grain  itself 
at  the  port  of  export.  With  most  other  kinds  of  traffic  this  is 
different  A  prospective  shipper  applies  to  the  agent  of  a  rail- 
road company  for  a  through  rate  from  the  interior  point  to 
the  foreign  destination.  The  inland  rate,  applicable  to  the 
movement  of  that  traffic,  is  published  by  the  carrier  and  there- 
fore fixed.  This  agent  now  ascertains  the  ocean  rate  by  com- 
mimicating  with  steamship  agents  representing  the  various  ports. 
Having  learned  from  what  port  the  lowest  ocean  rate  can  be  ob- 
tained, he  adds  together  this  ocean  rate  and  the  inland  rate  to 
that  port  and  thereby  ascertains  for  his  customer  the  through 
rate.  Since  ocean  rates  are  continually  varying  at  the  ports,  this 
through  rate  must  sometimes  be  higher  through  one  port  and 
sometimes  through  another.  Xew  York  introduced  the  agents 
of  various  !N'ew  York  lines,  like  the  Erie,  the  Delaware,  Lack- 
awanna &  Westera,  and  the  !N"ew  York  Central,  who  testified 
that  while  they  were  anxious  to  send  business  through  New  York, 
since  their  lines  would  in  that  case  obtain  the  entire  haul  to  that 
point,  they  were  compelled  in  many  instances,  indeed  for  the 
periods  referred  to  in  the  majority  of  instances,  to  bill  those 
shipments  through  various  out-ports  for  the  reason  that  the  rate 
through  such  ports  was  more  favorable.  Upon  the  other  hand 
it  was  shown  by  Baltimore  and  Philadelphia  that  flouring  mills, 
for  example,  located  at  those  two  ports,  frequently  shipped  flour 
for  export  to  the  port  of  New  York,  and  a  representative  of  the 
Baldwin  locomotive  works  presented  a  detailed  statement  show- 
ing that  the  greater  part  of  the  product  of  that  company  sold 
abroad  was  sent  from  Philadelphia  to  New  York  at  the  regular 
freight  rate  and  there  exported  by  New  York  lines. 

It  is  manifest,  as  already  suggested,  that  the  rate  from  in- 
terior points  must  make  sometimes  through  one  port  and  some- 
times through  another.  Single  instances,  or  single  months,  are 
of  uncertain  value  as  determining  the  effect  of  these  differ- 
entials. It  should  be  noticed  that  for  still  another  reason  it  is 
unsafe  to  compare  one  year  with  another  even  when  an  entire 
year  is  taken.  While  much  of  this  traffic  is  strictly  competitive, 
much  of  it  is  non-competitive,  especially  grain  and  grain  prod- 
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ucts.  Certain  sections  of  country  are  peculiarly  tributary  to 
certain  railroads.  If  the  grain  crop  fails  in  that  section  tribu- 
tary to  the  Balti«iore  &  Ohio,  the  exports  of  grain  from  the  port 
of  Baltimore  will  fall  off.  So  too,  the  amount  of  grain  or  flour 
exported  through  the  port  of  New  York  might  depend  largely 
upon  the  offerings  of  other  traffic,  since  it  is  only  when  these 
offerings  have  been  exhausted  that  ships  from  that  port  will  take 
grain  at  sufficiently  low  rates  to  obtain  it.  From  all  these  con- 
siderations it  results  that  the  effect  of  this  differential  upon  the 
movement  of  traffic  can  only  be  approximately  determined  by 
comparing  periods  of  considerable  extent 

For  the  purpose  of  showing  the  effect  of  these  differential* 
upon  the  movement  of  export  traffic  a  great  mass  of  statistical 
information  was  introduced.  We  have  carefully  examined  these 
statistics  and  have  endeavored  to  give  them  proper  considera- 
tion, but  tliey  warrant  no  definite  finding,  nor  does  it  seem  wortli 
while  to  encumber  this  report  with  any  extended  statement  of 
them.  As  indicating  in  a  general  way  the  movement  of  this 
traffic,  the  following  tables  may  be  referred  to : 

Table  No.  1  shows  the  exports  of  wheat,  com  and  oats,  in 
bushels,  through  the  four  ports,  Boston,  New  York,  Philadel- 
phia and  Baltimore,  with  percentages  in  each  case  to  the  total 
group,  from  1878  to  and  including  1904. 
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INTEBSTATE  COMMESCE  SBPOETS. 


Table  'No.  2  shows  the  receipts  of  grain  at  New  York  via  canal 
and  rail  yearly  from  1878  to  1903,  inclusive. 


TABLE  No.  2. 


Canal.  RaiL 

Tear.  Total  during  Total  during 

12  months.  12  montlis. 

1877  47,911,754  34,081,686 

1878  63,663,049  63^60,486 

1879  57,035,507  76,483,604 

1880  69,345,829  71,901,088 

1881  38,188,910  73,289,097 

1882  32,148,345  63,672,968 

1883  41,214,293  61,389,834 

1884  37,924,524  48,086,976 

1886  29,926,879  66,563,023 

1886  43,995,886  69,200,236 

1887 46,009,200  60,756,235 

1888  34,020,600  40,616,060 

1889  33,994,590  60,434,748 

1890  30,185,400  63,938,068 

1891  31,696,694  96,194,173 

1892  26,780,076  106,111,076 

1893  43,835,800  61,802,966 

1894  43,031,800  42,636,695 

1895  14,690,100  72,778,335 

1896  32,250,050  88,227,726 

1897  21,892,361  132,524,676 

1898  19,407,100  141,623,160 

1899  16,955,900  127,106,576 

1900  11,646,507  108,331,326 

1901  14,427,100  87,922,480 

1902  11,900,350  69,270,959 

1903  12,900,100  74,762,884 


11  L  C.  C.  Eep. 


IN  THE  MATTEE  OF  DIFFERENTIAL  BATES.  37 

Table  No.  3  shows  the  exports  of  wheat,  com  and  oats  from 
the  ports  of  Montreal,  Portland,  Boston,  New  York,  Phila- 
delphia, Baltimore,  Norfolk,  Newport  News,  New  Orleans  and 
Galveston,  from  1878  to  1904,  inclusive,  with  percentages  from 
each  port 
11  L  C.  C.  Rep. 
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INTERSTATE  COMMEBOE  SEPOSTS. 


TABLE 


Y6ar. 

Montreal 

Portland. 

Boston. 

New  York. 

Philadelphia 

1878. 

.... 

.... 

.... 

63,610.363W 
26.118.8920 

:;:: 

1 
8.964.449W;.... 
19.652.8260     .... 

Total    Exports. . . 

10,509,509 

6.0 

1.628.39S 

.9 

10,602.388 

6.0 

79.629,256 

45.6 

28.607,275        16.5 

1879. 

.... 

.... 

.... 

60.641, 234W 
84,367.0670 

....      16,814.572W  .... 
....      14.039.228C     .... 

Total    Exports... 

22,700,000 

10.3 

968,891 

.5 

11,067.454 

6.0 

94.898.291 

43.8 

30.853.800        14.1 

1880 

8,221,896W 
7.065,74BC 

6.6 
8.2 

1,041,875W 
1.329,8110 

.9 
1.5 

11,263,798W 
3,276.6660 

7.0 
8.8 

74,863.083W    50.6 
34.646.0890    >.0 

11.312,690W    7.7 
16.67S.644C      19.1 

Total    Exports... 

16.287,640 

6.5 

2.871.186 

LO 

14,589.468 

6.8 

109.509,172        46.8 

n.892.234        U.) 

1881. 

5.590,984W 
8.209,968C 

6.9 
4.9 

976,294W 
232.9890 

1.8 

8.162.S40W 

S.9 

U.8 

38.866,185W   47.4 
27.664.0770     42.8 

8.892.260W   10.* 
6.099.434C       9.1 

Total    Exports... 

8,800,90 

6.2 

1.208,283 

.8 

11.168.635 

7.6 

65,920,262        4B.1 

14,991.694        10.4 

1882. 

B,797,lfi5W 

ae.ssoc 

7.8 
4.8 

801,612W 
11,9480 

1.0 

2,843. 493W 
2.174.820O 

8.8 
17.1 

86,670.191W   49.6 
7,253.8960     60.4 

6.862.9olW     7.9 
808.599O       6.7 

Total    Exports... 

6,SU.886 

7.8 

818.660 

.9 

5,017.813 

5.8 

48,924,086        61.1 

6,661.560         7.7 

1883. 

3.518.127W 
4,122,182C 

7.1 
7.1 

1,847,067W 
296,6700 

2.7 
.6 

1,989.748W 
4.666. 009O 

4.0 
8.0 

20,046,291W   40.7 
22.849.6200     89.6 

4,096.297W     8.3 
6.S04,9aO       9.3 

Total    Exports... 

7.640,309 

7.2 

1,648,737 

1.6 

6,544,767 

6.1 

42,896.8U        40.1 

9,401.240         8.1 

1884. 

3,428.885W 
2,036.0600 

6.1 
7.4 

263.161W 
1.288,6000 

.5 
4.7 

1,6S9,598W 
4,156.4880 

2.9 
15.1 

26,767.296W   48.0 
9.492.2000     84.0 

5.566,17rW   10.( 
1.744.262C       6.4 

Total  Exports... 

6.462.936 

6.6 

1,536,781 

1.8 

6.796,081 

7.0 

86.266,496        48.5 

7,S1A,426          8.1 

1885. 

8,872,160W 
1.946.898C 

10.5 
8.2 

854,538W 
468.6810 

2.7 

.7 

1,680.022W 
8,778.8280 

6.8 
6.2 

17,111,294W   68.4 
27.214.1890     44.4 

8.B2,19«W   1L( 
5.929. 2440        9.^ 

Total    Exports. . . 

5,318.068 

5.7 

1.818,119 

L4 

6,468.845 

6.8 

44.826.488        47.6 

9.461,486        10.1 

1886. 

5,885.662W 
8.910. 209C 

9.8 
7.8 

960,882W 
411,6660 

1.6 
.8 

2,876.298W 
3,026.6780 

S.9 
5.7 

82.09U.610W   68.0 
20.996,7060     89.4 

6.079.146W    10.< 
1.867.3530       8.1 

Total    Exports... 

9.795,871 

8.6 

1,872,487 

1.2 

6.401.971 

4.7 

63,087.816        46.7 

7,986,499          7A 

1887. 

7.434. 716W 
1,263.108C 

9.2 
3.8 

1,833,456W 
0 

1.7 

8.983.926W 
2.813.9680 

6.0 
7.0 

41.886.049W   52.1 
12,306.2720     87.8 

8.774.174W   10.! 
1.996.6830        6. 

Total    Exports... 

8.697.824 

7.7 

1,883,456 

1.2 

6.297.883 

6.5 

54.192.821        47.8 

10.770.767         9.1 

1888. 

2. 167. 548 W 
2.660.003C 

9.6 
8.8 

176,160W 
0 

.8 

1.210.666W 
3. 246.8200 

6.8 
10.7 

12.609.242W   66.0 
14.236.1810     47.0 

949.844W     4. 
859.371C        1 

Total    Exports. . . 

4.817.661 

9.1 

176,160 

.3 

4.456.486 

8.5 

26.846.423        60.8 

1.809.21.1          8. 

1889 

2.366.494W 
6.601. 989C 

11.7 
8.5 

w 

.7 

459. Ill W 
7.186.9330 

2.8 

9.1 

10.784.80SW    63.6 
'    28.786.9770     86.9 

1.110.6ft6W      5. 
8.640.316C        4. 

641,6830 

ToUl    Exports... 

8,968,488 

9.1 

641,688 

7.595,044 

7.8 

89.671.280      140.8 

11  L 

4.760.922       i~i 

C.  C.  Riip 

IN  THB  MATTBB  OF  DIPI'EBSNTIAIi  BATS8. 
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NO.  8. 


Baltimore. 

New  Orleans. 

Norfolk. 

Newport  News. 
(Known  as  York- 
town  previous 
to  1889.) 

Galveston. 

Totals. 

19,766.074W 
16,643.8120 

.... 

.... 

****S»5,796C 

.... 

.... 

2,7370 

.... 

S6.309.886 

20.8 

7.144.488 

4.1 

266,796 

.1 

.... 

2,737 

....    174,589.726 

JO.869.104W 
21.1S5.422C 

.... 

"''rnVzoc* 

.... 

.... 

2.5580 

::;;';;:::*;::; 

S2.024.626 

23.8 

6.318.606 

2.9 

240,670 

.1 

.... 

2.563 

....    219.059.790 

84.923.162W 
14.604.364C 

23.6 
16.9 

6.5O6.020W 
8.865.579C 

4.1 
10.8 

W 

192,9030 

.... 
.2 

.... 

....    147.130.913W 
....  1  86.649.8000 

49.527.616 

2L2 

14.360.599 

6.2 

192.908 

.1 

....    288.680.713 

19.463.676W 
12,097.376C 

24.2 
18.6 

4.349.575W 
7.692.259C 

5.4 
U.8 

8,980W 
263.3160 

A 

.... 

466W 
0 

....      80.799,950W 
....  !    66.155.5140 

n.661.052 

21.6 

12.041.834 

8.2 

272,296 

.2 

466 

....    146.955.464 

17.233.469W 
1,132.407C 

23.6 
9.4 

4. 609. 033 W 
253.790C 

6.2 
2.1 

134.869W 
c 

1.048Wi  .... 
0  1 .... 

73,943, 811W 

12.151  1890 

18.365.S76 

21.4 

4.862,823 

5.6 

134.869 

1.048      I  ....     86.095.000 

16.434. 689W 
10.286,876C 

31.4 
17.8 

2.622.717W 
9.856.041C  ^ 

5.4 
17.1 

W 

'.'7 

176,641W 
0 

28.048W!  .... 
2.646C  1  .... 

49,259  520 W 

884.1830 

67,667,0680 

26.720.564 

24.0 

12.478.768 

11.7 

884.188 

.8 

176,641 

80,688        ....    106.916.588 

16.217,600W 
4.948.010C 

29.1 
18.0 

1.346.019W 
8.976,6260 

2.4 
14.4 

w 

.... 

6S6.360W 
0 

LO 

2,120Wl  .... 

c  I.... 

66,764, 202W 

800O 

27.631.621C 

21.160.610 

26.4 

6.321.646 

6.4 

800 

.... 

636,860      1     .6 

2,120      1  ....1    88,396.723 

4.681. 261W 
14.048.287C 

14.3 
22.9 

678.283W 
7.302,9100 

2.1 
11.9 

w 

227,166W '     .7 
618.3500   1   1.0 

....  '    82,036.915W 

21,4860 

....  1   61,317,7630 

18.629.648 

20.0 

7.981.193 

8.6 

21,486      |.... 

846,616      1     .9 

!  ....      93,?54.678 

10,476. 395W 

17.8 
24.7 

1.041,141W 
7.896.3390 

1.7 
14.8 

w 

68.021C 

**!i 

1.638,260Wi   2.7 
1.962,6980   1   8.7 

w 

.... 

60.547  384 W 

13.138.229C 

1.260O 

68,252.9420 

23.613.624 

20.7 

8.937.480 

7.9 

68,021      I 

8.600,848      1   8.2 

1,280 

.... 

113,800.326 

U.057.290W 
7.116.814C 

13.7 
21.6 

4.299.242W 
7. 301.0110 

6.8 
22.1 

193,83SW 
199.2420 

.2 

.6 

1,601.477W;    1.9 
606.4810       L6 



.... 

80,464. 167W 
8S.001.469C 

18.173,104 

16.0 

11.600.263 

10.2 

893.080 

.8 

2.006.968 

1.8 



.... 

113.465.636 

4.082. 508W 

18.1 
12.3 

1.027.322W 
6.066.612C 

4.6 
16.7 

W 

"'.Z 

822,809W 
427.1100 

1.4 
L4 

.... 

22.535,599W 

8.741.914C 

82,6740 

80,808.6860 

7.824.422 

14.8 

6.082.834 

11.6 

82.674 

.2 

749.419 

L4 

.... 

62,844.184 

4.3»,790W 
16,822,808C 

2L8 
21.6 

991,184W 
13.469,7640 

4.9 
17.8 

2,962W 
r.908O 

.... 

81.886W 
880,2610 

.2 
LI 

.... 

20.126.366W 
78,007.6140 

21.212.698 

2L6 

14.460,938 

14.8 

80.88S 

.... 

913.118 

.9 

.... 

98.m.96» 

11 1.  C.  C.  Rup. 
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ZKTXBSTATB  OOHllXi&OB  KBPOBTS. 


TABLE  Na 


Tear. 

IContreal. 

Portland. 

Boston. 

Now  York. 

PhiladoipHla. 

ISM. 

2,156,807W 

4,849,024C 

210.0000 

9.6 
6.7 
1.9 

66.213W 
828,8760 

o 

.4 
.4 

526.287W 

4.500.703O 

516.8780 

8.3 

6.3 
4.4 

12,669,286W 
24,600.1470 
0  itni  rufto 

66.0 
29.1 
79.7 

617.876W 
16,786.6210 
12.687 

It 
18.8 

,1 

Total    Exports... 

7.215.831 

6.1 

888.689 

.3 

5.641.868 

4.6     46.470,479 

39.2 

17,866.984 

14.7 

189L 

6.090, 114W 

2,178.070C 

744.2870 

6.6 

7.7 

13.2 

700,1B7W 

60C 

o 

.8 

2.787.125W 

3,897.5650 

36.4060 

3.0     46.967.113W 

13.8     13,180.3930 

.6       3.205.466O 

69.8 
46.6 

MR 

6,840.608W 
2,606,6770 
809,8570 

7.t 
8.8 

Total   Exports... 

9.007,471 

7.1 

700,207 

.6 

6.720.096 

6.8     63.342.972      '  49.7 

9.769,087 

7.7 

1892 

8.489,698W 
1,764,869C 
5,020.1400 

7.6 

2.5 

46.4 

1,010,646W 
0 

.9 

7,501.903W 

2,971.8680 

73.7450 

6.7     50.813.295W   45.4 

4.11    18.786,8010     26.1 

.7       3.742.8120     33.8 

•.762.694W 
19,779.8760 
446,4780 

8.7 

87.f 

o 

4.8 

Total    Exports... 

15.274.697 

7.8 

1.010,646 

.6 

10,647,606 

6.6     78.342.908        37.7 

29,988.948      |  lf.4 

1893. 

6.909.337W 
9.650.554C 
3. 119.2400 

7.9 
20.0 
31.6 

1,060.049W 

24.706C 

o 

L2 

5.276,276W 

6,241,1700 

3.6610 

6.0     38,047,932W   48.7 
10.9     12,802,0390     26.6 
....|      6,197,0070     68.6 

6.723.610W 

8.866.638C 

103,4000 

8.8 

1.1 

Total   Exports... 

19.679.131 

18.6 

1,074,764 

.7 

10,620,097 

7.8     66,046,978        88.6 

9.681.648      1   IwT 

1894. 

5,337.456W 

1,969.4170 

77.5690 

9.7 

5.0 

16.7 

895.961W 

623.5780 

o 

.7 
1.6 

5,812,828W'  10.6>    26,141.494W   46.6 

3,823.6850      9.7 1    11.406,7110     88.9 

2,3600        .Sl        882,8060     88.8 

4.487,488W 

8,n7,640C 

1690 

8.1 

•  ••• 

Total   Exports... 

7,384,441 

7.8 

1.019,639         LI 

9.638.818     I  10.1     36.981.010        38.8 

7.066.806     i   7.4 

3.795,000W 

2.458.000C 

10.7600 

8.7 
4.1 
.6 

w 

.... 
".8 

7,380.391W   16.9     84,664.768W   66.2 

6,281,0690      8.9,    19,693,4710     33.2 

1,6200        .ll      1.497.6870     82.8 

1.886,688Wi   4J 

1895. 

466,6060 

o 

8.140.920O   <   iwt 
69.4800  '   t.t 

Total    Exports. . . 

6,263.750 

6.0 

466.506     1     .4 

12.662,980      ;ia.l     46,746,816        48.7 

6.085.988      ;   4.t 

1896. 

6.877.846W 
6. 658.9440 
2.631. 7850 

12.0 
6.5 
8.8 

73,822W 

666.8360 

O 

.1 
.6 

9.781,260W  1  17.1     21,766.960W   88.0 
6.990,8970  1   4.9     18,801,7940     16.6 
1.919,6770  j    6.1     16,880,1600     60,4 

4.802.181W     8.8 

8.934,4020   ;   7.4 

488,8840  1   1.4 

Total    Exports. . . 

16.168.575 

7.7 

639,158 

.8 

17.691.824      1    8.4     66,448.884        M.9 

14.276,407      i   Ct 

1897. 

9.924.029W 
9.224.364C 
5.231.903O 

10.2 
5.1 
9.0 

1.108,884W 
154,0970 
745,6420 

1.1 
.1 
1.8 

12.143.204W   12.4     83,840.606W   84.7 
9.464.1630       6.2     33,202,4960     18.8 
5.471.2760      9.4;    86.874.0610     80.6 

6,808.416W     i.8 
26,129,6680     18.8 
8.408,7810   1   4.1 

Total    Exports... 

24.880.296 

7.2 

2,008,623 

.6 

27,078,642      |    8.0   102,417,083        30.3 

88,784,865      <  f.7 

1898. 

9.132.771W 
19.252.8250 
6.798,8170 

6.9 

9.7 

11.8 

3.366.818W 
2,070.8330 
2,132,7820 

2.5 
1.0 
8.7 

13,021.229W 
11.799.2660 
8.720,9310 

1   9.9 
6.9 
16.1 

64.600.008W   4L4 
89.876.6160   !  19.8 
24.684.8880  ,  48.6 

6.706,46CW    4.8 

89,816.8890     16.8 

6,928,4220   j  10.8 

Total   Exports... 

36.184.413 

9.0 

7.660.488 

1.9 

33,641,426 

t.6 

118,661.607      1  80.6 

41,446.777      ,  10.7 

1898. 

9.909.159W 
18.276.360C 
8.991.1640 

9.7 
6.7 
8.2 

6,313.328W 
1,928.9660 
4,202.2990 

6.2 
1.0 
8.7 

12.931.292W 
17.438,8180 
5.241,6770 

12.7 
8.8 
10.8 

32,071.942W  |  31.6 
40,151,7660   :20.3 
14,591.0880     80.1 

8,966,290W 
89.297.4190 
7,880.7660 

8.8 

14.8 
16.8 

Total  BSzports... 

27,178.  W« 

7.8 

U.444.688 

8.3 

36.611.788 

10.2 

88.814.786 

26.0 

41,184.476 

11.8 

11 1.  C.  C.  Kbp. 
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S. — Ooniihued, 


Baltimore. 

New  Orleans. 

Norfolk. 

Newport  News. 
(Known  aa  York- 
town  prevloiis 
to  1889.) 

Galveston. 

Totals. 

4,808.45SW 
19.447. 144C 
€17.0530 

21.4 
23.0 
5.S 

1.808,710W 
12.768.422C 

o 

6.8 
16.0 

16.000W 
22.728C 
O 

.1 

866.648W 
1.331.279C 
1.006.702O 

L6 
1.6 
8.6 

W 

86.012C 

o 

....      22.428, 276W 

.1  ,  84.614.3560 

....      11.663.2860 

24.M7.660 

20.9 

14.077.182 

11.9 

88.728 

.... 

2,703.624 

2.8 

86.012 

....    118,705,897 

]5.<73.834W 

8.862.911C 

6480 

16.8 
U.6 

10.497.110W 

1.84S.8e9C 

O 

11.S 
6.6 

1.492.024W 

88.617C 

O 

1.6 
.8 

1.814,024W 

682.260C 

1.846,4870 

1.9 

2.4 

28.9 

687,396W 
12,741C 

o 

.6     93,438.899W 

....     28.335.1530 

5,641,0510 

U.526.7S3 

16.8 

12.840.979 

9.7 

1.676.641 

1.2 

8.841.771 

8.0 

600,136 

.6   127.415,103 

16.B«7.«8W 

1S.707.257C 

173.S710 

14.8 
27.4 
L8 

14.450,811W 

7.044.044G 

O 

12.9 
9.8 

628,247W 
698.662C 
O 

.6 
.8 

2,828.824W 
1.026.098C 
1.604,8200 

S.1 
1.6 
14.6 

877,885W 
144,7750 

o 

.1   111,926,464W 

.2     71,824,120C 

....      11,069.7750 

11.447.180 

18.7 

21.494.856 

11.0 

1.226.799 

.6 

4.964.261 

8.6 

622.660      !     .8   194,810.349 

1S.141.29SW 
7.1SS.S60C 
1.S80.S56O 

16.1 
14.8 
1S.9 

1S,6S0.944W 

8.S44.S75C 

O 

16.6 
1S.S 

610,807C 
O 

.1 
LO 

2.079,040W 

2.680.068C 

80.2S6O 

14 
B.S 

.8 

1.810,960W 
98.608C 

o 

L6     87,174,003W 

.S     48.219.7290 

....       9,883,7790 

n.643.89S 

14.9 

19.871,819 

1S.7 

816.979 

.4 

4.719.864 

8.8 

1.409.458      1     .8   145.277,511 

S.64S.686W 

16.8 
19.8 

S.9Q1.6S1W 

6.S41.617C 

O 

6.8 

1S.6 

w 

*s.'i 

2,866,402W 
4.822.788C 

o 

4.8 

1S.S 

186,187W       .S     66.120.989W 

B.413C      ....     89,476,3720 

O     ....          462,9890 

7.C7S.862C 
4SO 

1.828.962C 
O 

lf.2S0.B98 

17.1 

8.Stt.048 

8.7 

1.228,962 

IS 

7.188,140 

7.B 

140,549      !     .S     96,060.800 

S.97B.8S8W 

9.M6.758C 

1S4.S1SO 

9.1 
18.8 
7.4 

7BS.878W 

8.768.788C 

O 

L7 
14.8 

163.266W 

S.716.081C 

O 

.4 
6.8 

1.185,400W 

4,866.8350 

104.9820 

S.7I 

8.3; 

6.8 

W    ....     48.704.138W 

1.23S.477C       S.1     59,248.3820 
O  1  ....       1,808,5770 

IS.756.914 

18.1 

9.S1S.844 

8.1 

8.879.846 

8.7 

6.166.717 

6.8 

1,288.477         LS   104,761,087 

C.n8.569W 
Si^«>S.69SC 
ff.919.S190 

11.6 
2L1 
2L9 

S.8n.SS7W 
9B.Sei.680C 

o 

8.7 
S0.8 

W 

13.928.820C 
O 

io.i 

17,827W 
10,876,626C 
8,750,0640 

.... ' 

'sis; 
U.9; 

S.488,989W 
6,207.714C 

o 

8.0  67,297,711W 

6.1  121.363,7560 
....      81,540,0090 

S9.110.771 

18.8 

S9.15S.867 

1S.9 

12.923.820 

6.1 

14,144.006 

6.7 

9.646,658         4.6   210,201,476 

1S.S04.0S7W 
4S.048.008C 
B.S70.0SSO 

16.7 
28.7 
9.0 

10.S68.S48W 
S7.714.479C 
1.S94.5180 

10.6 

16.8 

8.S 

987,691W 
13.427.873C 
o 

LO 
6.9 

1.465. 465W 
18.772. 539C 
2.666.900O 

1.6: 
9.8; 

^^1 

7,355,636W 

4.073,0210 

O  1 

7.6     97.688.116W 
S.2   181.210.191C 
....     58.446.1760 

0.822.141 

18.9 

S9.866.S88 

11.7 

18.416.064 

4.0 

20.893.904 

6.3 

11.428,667      1    8.4   887,844.488 

18.6tf.0S4W 
4B.096.477C 
4.869.8880 

14.0 
22.8 
8.4 

1S.796.64SW 
S0.7S5.689C 
1.882.9660 

9.7 

10.4 

8.9 

600.791W 

9.S88.825C 

O 

.6 

4.7 

2,937,812W 
16,116,8760 
3,038.7870 

8.2 
8.1 
6.2 

11.288,278W 

5.566.600C 

1.6680 

8.6    131.981,247W 
S.8    199,212.7730 
....      57,723,8860 

88.488.197 

17.8 

86.194.087 

8.1 

9.984.116 

S.6 

22,091,424 

6.7 

16.856.546 

4.8    888,917,906 

9.8«.S70W 
88.788.1S7C 
4.008.107O 

9.4 

2S.6 

8.8 

11.682.81SW 
21.989.688C 
9S8.7S90 

U.4 

11.1 

L9 

148.882W 
6.829.642C 
280O 

.2 
.2.9 

608.897W 
14,170.131c 
7,668.0040 

.6; 

7.2  1 
16.6; 

16.71S.400W 
7,049.697C 
5S.8140 

15.5   101.660.272W 

8.6    197.868.476C 

.1     48.452.8780 

88.S40.S04 

17.8 

S4.4S8.m 

8.8 

6.978.804 

1.7 

22.232,082 

8.41 

22.821.911 

6.6   347.981,626 

11 L  C. 

3.3 

Up. 

' 
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INTEBSTATB  OOMMISBOE  BEPOBTflL 


TABLE  NO. 


Year. 

Montreal. 

PorUand. 

Boston. 

N«w  York. 

PhiUdelphlA. 

1900. 

10.596.M1W 
11,180.235C 
5.026,4040 

18.8 
6.1 
18.8 

4.677,9e6W 
1.781,2660 
2.818.7360 

6.8 
1.0 
7.8 

11,926.415W 
13,898.5250 
4.618.1680 

14.9 
7.6 
12.4 

81.984.968W 
48.646.9680 
9.606.491O 

88.7 
26.2  , 

S.8atl6W  !  C7 

88.451.170C    ,U.S 

6.708.846O     18.4 

Total    Exports. . . 

28.803.000 

8.9 

9.277,966 

8.1 

30.887.108 

10.1 

76,086.417 

86.0 

46,496.681        16.1 

1901. 

13.628.071W 
4.088,6420 
2.687. 1160 

9.2 
4.2 

8.9 

7,408.140W 

693.0860 

2.732,0220 

5.0 

.6 

9.1 

20.084.378W  1I8.6  I  80.161.260W 
11.044.1970    ,11.81  28.162.860C 
3.979.084O   |l8.8  j     9.871,1690 

80.8 

£5 

11.466.408W  1  7.7 
16.646.111C    ,16.6 
8.8S4.1810   1  t.6 

Total    Exports. . . 

20.381.829 

7.4 

10.733,248 

8.9 

35.107.669      |12.7     62.995.259        88.9 

81.935.684      ■  10.9 

1902. 

17.394.888W 
258,3920 
2.397.5780 

14.4 

1.6 

26.8 

9, 233.016 W 
T7.075O 
S57.6370 

7.6 

.5 

9.6 

798.0970       4.9       8.124.4820     19.8 
514.7410       6.8  '     8.871.6960  |  48.8 

10.484.484W     8.6 

8.484.6170     15.6 

584.7660      t.6 

Total  Exports... 

20,048.866 

13.7 

10.167,7» 

7.0 

16.620,189      1  1L4  J    84.182.850      |  88.4 

18.448.807        t.S 

1903. 

16.%5.004W 
6.881.7240 
1.138.2610 

18.8 
7.8 
19.2 

8.258.626W 
1,631.6820 
1.621.8470 

9.7 
1.8 
«.3 

6.788.633W 

7.063.855O 

186.6420 

7.9 '   16.181.840W    17.8 

8.0  ,  21.985.8160     24.8 

8.1  2.892.6120  .  48.8 

8.451.768W 
9.990.828C 
0 

4.6 

lis 

Total    Exports. . . 

24.077.989 

13.4 

11.611.666 

6.4 

13.987.980 

7.8  1   40.060.868      |  88.8  ; 

18.448.686 

7.5 

1904. 

7.514.616W 
3.773.6950 
1. 311.7020 

36.1 

8.6 

33.3 

3.692,982W 
777.1840 
636.1260 

17.2 
1.8 
18.  C 

2.871.788W 

4. 296.0950 

78.7220 

12.6' 

9.7  1 
2.0 

1.760.628W ! 
10.018.8860    1 
1.876.27SO 

8.8 
88.6 

47.6 

184.000W 
6.164.9S5C 
58.6740 

.t 
lit 
Lt 

Total   Export!*... 

12.600.013 

18.1 

6.006,298 

7.2 

7.046.608 

10.1 

18.644.786 

18.6 

6.401.486 

t.S 

11 1.  C.  0.  Rap. 


IN  THE  MATTER  OF  DIFFERENTIAL  BATES. 
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3. — Concluded, 


Baltimore. 

New  Orleans. 

Norfolk. 

Newport  News. 
(Elnown  as  York- 
town  previoiis 
to  1889.) 

Galveston. 

Totals. 

4,529. 8UW 

40,536.023C 

8,972.8100 

5.7 
22.0 
10.9 

8,059.677W 

23.403.453C 

1,569.1920 

10.1 

12,7 

4.3 

199W 

4.446,089C 

8.8690 

2.4 

.1 

1,676.294W 

8.702.31SC 

2.227.3180 

2.1 
4.7 
6.1 

11.188.056W 
3,073,6250 
650 

14.0 
1.7 

79.929,956W 
184.111.5620 
36.344,7780 

49.037.644 

16.8 

33.032,322 

11.0 

4,448.647 

1.5 

12.604.925 

4.2 

14.261.636 

4.8   300.386.296 

19.962.737W 
a4.711.790C 

18.5 
25.3 
12.2 

24.410.979W 
12.832. 139C 
1,510.2510 

16.6 
13.2 
6.1 

660.690W 

2.214,6840 

7480 

.4 

2.3 

4.785,596W 
8.172.5730 
2.824.5660 

8.2 
8.3 
9.6 

16,714.466W 
0 

10.6 

148.280.608W 
97.465.0720 

3.652.810O 

0 

29.861.8770 

48.327.337 

17.5 

38.753.369 

14.1 

2,876.022 

LO 

10.782,736 

3.9 

16.714,465 

6.7 

275.607.557 

9,460.012W 

4,501. 555C 

137.5050 

7.8 

27.8 

1.5 

15.643.745W 

2.454. 128C 

357.2680 

12.9 

15.2 

4.0 

128,0OOW 

386,8400 

o 

.1 
2.4 

6,021,667W 

1,184.8160 

223.8S70 

4.2 
7.3 
2.6 

11.081. 326W 

963.2060 

0 

9.2   120.840.709W 
6.0     16.171,2070 
....       8,944.9180 

14.099.072 

9.7 

18.456.141 

12.6 

514.840 

.4 

6.430.320 

4.4 

12.044.681 

8.2    146,956.834 

3.373.689W 

19.113.566C 

56.9olO 

4.0 
21.6 
1.0 

11.989.273W 

13.332.203C 

35.9350 

14.0 

15.0 

.6 

26,319W 

840,897C 

o 

".'9 

384.448W 

3.535,9660 

0 

.4 
4.0 

20.039.633W 

4,274.0910 

5000 

23.4 
4.8 

85.449.028W 
88.653.2230 
5.931.1480 

22.544.206 

12.5 

25,357.411 

14.1 

866,716 

.5 

3.870,414 

2.1 

24.314.224 

13.6 

180.033,399 

140  262W 

.6 

17.4 

.6 

1.891, 064 W 

6.233,4170 

61.6550 

8.8 
14.0 
1.6 

w 

*L3 

W 

1,394,5440 
0 

.f:! 

3.682.104W 

8,483,1760 

40O 

16.7 
7.8 

21.427, 442W 

7.706. 237C 
22,5600 

579,795C 

o 

44,427.9530 
3.938,5510 

7,869.059 

11.3 

8,186.036 

11.7 

679.796 

.8 

1,894,644 

2.0 

7,065,820 

10.1 

69.793.946 

11 1.  C.  0.  Rep, 


44  INTEESTATE  COMMERCE  SEPOBTS. 

Table  No.  4  gives  the  exports  of  flour  through  Boston,  New 
York,  Philadelphia  and  Baltimore,  with  percentages  in  each 
case  to  the  group,  from  1878  to  1904,  inclusive. 

11  L  a  0.  Ekp. 
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i 

•^S  S  Sh  w  ^  «  U5  CO  eo  S  w  «  lo  2  »o -J  12  2  22  55  2  rt  2  S  SS  S  a 
£  00  rjTo  "^'^•-H  eo  eo  «  co  o  o  go  »  o  ^co  ©f '^w  lO  ^^  ri  ?S  ZJ  $ 
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Table  No.  6  gives  the  exports  of  provisions  through  Boston, 
New  York,  Philadelphia  and  Baltimore,  from  1878  to  1904,  in- 
clusive, with  percentages  in  each  case  to  the  group. 
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Table  No.  6  gives  the  total  value  of  all  exports  through  these 
four  ports  from  1878  to  1904,  inclusive,  with  percentages  in 
each  case  to  the  entire  group. 
11 1.  C.  C.  Kep.- 
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Table  No.  7  gives  the  total  value  of  all  imports  through  these 
four  ports,  from  1878  to  1904,  inclusive,  with  percentages  in 
each  case  to  the  group  and  in  case  of  New  York  to  the  total  im- 
ports of  the  United  States. 
11  L  C.  C.  Ebp. 
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The  rate  disturbances  out  of  which  this  investigation  grew 
were  occasioned  primarily  by  a  dispute  over  the  diflferential  on 
ex-lake  grain.  While  that  subject  was  before  the  Commission  in 
1897  and  incidentally  referred  to  in  its  report  in  that  case  it  was 
not  examined  in  detail.  The  facts  in  reference  to  this  traflSc  are 
as  follows : 

Grain  is  carried  by  rail  from  various  points  of  origin  to  dif- 
ferent western  ports  upon  the  Great  Lakes  like  Chicago,  Mil- 
waukee and  Duluth,  from  whence  it  is  transported  by  vessel  to 
various  eastern  lake  ports  of  which  the  principal  one  is  Buflfalo. 
Tariffs  are  so  arranged  that  grain  moves  from  nearly  all  points 
in  Kansas  and  territory  north  via  the  Great  Lakes. 

Flour  also  takes  to  a  very  considerable  extent  the  same  route. 
Mills  at  interior  points  like  Minneapolis  ship  to  the  lake  and 
from  thence  by  water  and  rail  to  the  seaboard.  Since  the  cost  of 
transportation  during  the  season  of  navigation  is  less  by  this 
route  than  by  the  all-rail  route,  large  quantities  of  traffic  seek 
this  avenue.  The  following  table  No.  8  gives  the  receipts  of  flour 
and  grain  at  Buffalo  from  1873  down  to  and  including  1904, 
as  reported  by  the  Buffalo  Chamber  of  Commerce, 
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While  receipts  of  grain  and  grain  products  at  Buffalo  are 
much  greater  than  at  other  eastern  lake  ports  still  there  is  a  sub- 
stantial movement  to  Erie,  Pennsylvania,  and  a  smaller  move- 
ment to  Fairport,  Ohio,  in  addition  to  a  large  movement  through 
the  Welland  Canal  to  points  east  of  Buffalo.  It  will  be  seen, 
therefore,  that  this  traffic  has  been  for  many  years  and  is  still  of 
very  great  volume. 

Flour  shipped  by  the  lake  and  rail  route  always  moves  from 
the  point  of  origin  to  the  Atlantic  seaboard  upon  a  through  bill 
of  lading  at  a  through  rate;  w^hen  the  destination  is  a  foreign 
one  the  shipment  is  usually  upon  a  through  bill  to  the  foreign 
point.  While,  therefore,  large  quantities  of  this  flour  are  stored 
at  Buffalo  and  other  lake  ports  temporarily  before  being  taken 
forward  by  rail,  this  storage  is  merely  an  incident  to  the  car- 
riage. The  traffic  in  no  sense  originates  at  Buffalo.  All  these 
tlirough  lakc-and-rail  ratos  on  flour  whether  for  export  or  for 
domestic  consumption  recognize  a  differential  of  two  and  three 
cents  to  Philadelphia  and  Baltimore. 

In  the  handling  of  grain  this  is  entirely  different.  The  ship- 
ment from  the  point  of  origin  to  the  lake  port  is  a  local  trans- 
action. The  transportation  from  the  western  lake  port  to  Buf- 
falo is  another  independent  transaction  and  the  grain  is  then 
taken  from  Buffalo  to  the  se^iboard,  whether  for  export  or  for 
domestic  consumption,  at  a  new  rate,  which  is  usually  termed 
an  ex-lake  rate,  and  which  applies  to  grain  which  has  reached 
Buffalo  via  the  lakes.  The  actual  rate  at  which  this  grain  moves 
for  ex|)ort  is  one  ap])lical)le  to  lotj^  of  8,000  bushels  and  is  so 
nnich  per  bushel.  The  question  before  us  is,  should  tliis  export 
rate  Ik*  the  same  to  all  the  ports,  or  should  Baltimore  or  Phila- 
delphia enjoy  a  differential  upon  this  as  they  do  upon  all-rail 
grain  ? 

This  ex-lake  business  was  not  referred  to  in  the  agreement  of 
1877  nor  was  it  mentioned  in  the  Fink  Report  or  the  award  of 
the  Advisory  Commission.  The  reason  for  this  is  not  very  clear. 
It  appears  from  the  table  above  given  that  in  1877  the  receipts 
of  flour  at  Buffalo  were  700,000  barrels  and  of  grain  in  round 
numbers  63,000,000  bushels,  and  we  know  from  further  evi- 
dence in  the  case  that  nearly  6,000,000  bushels  of  grain  were 
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handled  that  year  through  the  port  of  Erie  where  the  Pennsyl- 
vania Railroad  had  constructed  an  elevator  as  early  as  1869. 
Mr.  Guilford  indicates  that  this  grain  was  carried  mostly  by 
canal  in  these  early  days,  but  the  tables  in  evidence  show  that 
only  39,000,000  bushels  of  wheat  and  corn  were  received  by 
canal  at  New  York  during  the  year  1877  against  63,000,000  re- 
ceived at  Buflfalo,  and  that  in  1880,  68,000,000  bushels  of  wheat 
and  com  reached  New^  York  by  canal  while  the  receipts  at 
Buffalo  were  104,000,000  bushels.  It  is  possible  that  Phila- 
delphia and  Baltimore  lines  did  not  at  that  time  have  working 
arrangements  by  which  they  could  reach  Buffalo;  at  any  rate 
this  ex-lake  differential  evidently  was  not  a  thing  of  importance 
until  about  1890.  Mr.  Guilford  states  that  the  railroads  de- 
termined to  compete  with  the  canal  for  this  Buffalo  grain  in 
1891  and  that  this  brought  the  differential  into  prominence. 
Mr.  Thayer,  testifying  for  the  Pennsylvania  Lines,  states  that  an 
agreement  was  formed  as  early  as  1889  by  which  a  differential 
was  allowed  to  Philadelphia  and  Baltimore  upon  this  ex- 
lake  grain,  not  to  exceed  the  amount  of  the  all-rail  differential. 
According  to  the  testimony  of  Mr.  Guilford  the  differential  from 
about  1891tol895  was  one-half  cent  per  bushel  on  heavy  grains. 
In  1895  rates  were  badly  demoralized  and  no  fixed  schedule  was 
maintained,  but  in  1896  the  Joint  Traffic  Association,  which 
had  been  organized  for  the  purpose  of  fixing  and  maintaining 
rates,  established  a  differential  of  1  cent  per  bushel  on  ex-l.ske 
grain  in  favor  of  Baltimore  and  Philadelphia.  This  continued 
in  effect  until  1898  when  the  Joint  Trafiic  Association  reversed 
its  former  holding  and  abolished  the  differential  altogether. 
Witnesses  for  New  York  stated  that  from  this  time  until  the  fall 
of  1903  no  differential  was  allowed  Philadelphia  or  Baltimore 
from  Buffalo  or  Erie.  Mr.  Thayer  states  that  the  differential 
was  abolished  on  cargo  shipments  in  1898  but  that  it  continued 
to  be  applied  to  berth  shipments  until  1900. 

We  are  inclined  to  think  that  a  differential  was  insisted  upon 
and  generally  taken,  when  rate  conditions  permitted,  by  the 
Philadelphia  and  Baltimore  lines  until  the  action  of  the  Joint 
Traffic  Association  in  1898.  It  may  be  that  this  differential  was 
still  applied  for  some  little  time  by  Philadelphia  and  Baltimore 
11 1.  C.  C.  Rep. 


58  IKTEBSTATE  COMMSBCE  REPORTS. 

lines  to  berth  business.  For  a  time  Philadelphia  lines  re- 
mitted the  elevator  charges  at  that  port  on  ex-lake  grain.  From 
1900  to  the  fall  of  1903  no  differential  was  claimed  in  favor  of 
Baltimore  and  Philadelphia  from  either  Buffalo  or  Erie,  but  it 
appears  that  the  Baltimore  &  Ohio,  which  owns  an  elevator  at 
Fairport,  Ohio,  took  during  all  that  time  a  differential  of  iV 
of  one  cent  per  bushel  upon  Baltimore  shipments  through  that 
port. 

It  may  be  generally  remarked  with  respect  to  these  ex-lake 
rates  that  competition  was  strong  and  that  rates  were  in  conse- 
quence very  much  demoralized  until  the  formation  of  what  has 
been  known  as  the  Buffalo  Grain  Pool.  This  is  an  association  of 
lines  transporting  grain  from  Buffalo  to  New  York  through 
which  the  traffic  is  divided  in  given  proportions.  It  was  said  in 
this  case,  and  had  appeared  in  former  investigations  by  this 
Commission,  thSt  previous  to  the  organization  of  this  committee 
or  association,  grain  had  been  carried  from  Buffalo  to  New  York 
and  Boston  at  as  low  as  2l/l>  cents  a  bushel,  but  since  the'estab- 
lishment  of  this  arrangement  rates  have  been  advanced  and  well 
maintained.  Philadelphia  and  Baltimore  lines  have  at  no  time 
been  parties  to  this  organization  but  have  apparently  maintained 
the  rates  established  by  it. 

The  distance  from  Buffalo  to  New  York,  Philadelphia  and 
Baltimore  is  almost  exactly  the  same  being  about  400  miles. 
Buffalo  is  not  in  differential  territory  and  so  far  as  we  can  learn 
no  differential  rates  prevail  to  the  various  ports.  Large  quanti- 
ties of  ex-lake  wheat  are  ground  at  Buffalo,  but  the  product  in  all 
cases  goes  forward  whether  for  domestic  consumption  or  export 
at  tlio  same  rate  to  the  three  ports. 

The  I^altimore  &  Ohio  Railroad  Company  owns  and  maintains 
an  elevator  at  Fairport,  Oliio,  as  just  said,  through  which  it 
handles  a  limited  quantity  of  ex-lake  grain.  There  appears  to  be 
considerable  elevator  capacity  at  Erie,  Pennsylvania,  and  both 
the  Baltimore  &  Ohio  and  the  Pennsylvania  handle  grain 
througli  this  lake  port  The  quantity  so  handled  is  considerable, 
having  been  as  high  as  16,000,000  bushels  per  year;  but  this 
movement  seems  to  have  declined  in  recent  years  and  was  always 
insignificant  in  comparison  with  Buffalo.     Fairport  and  Erie 
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are  both  in  differential  territory,  but  it  seemed  to  be  the  opinion 
of  all  witnesses  that  upon  export  grain  the  rate  from  the  three 
ports  should  be  the  same. 

The  table  below  gives  in  percentages  the  receipts  from  1892 
to  1903  inclusive,  of  ex-lake  grain  at  New  York,  Philadelphia 
and  Baltimore. 

TABLE  NO.  9. 


To  New 
Year                     York 
From  Buffalo. 

To  Philadelphia. 

To  Baltimore. 

Brie.        Buffalo.       Total. 

Erie.      Fairport    Total. 

1892 

74.8 
05.7 
67.1 
88.8 
68.9 
75.4 
77.4 
82.0 
76.4 
84.7 
77.0 

82.0 

9.4 
14.4 
10.6 
1.8 
5.7 
5.1 
6.0 
6.2 
5.8 
2.2 
2.0 

2.4 

5.1 
7.2 

14.5 
4.5 

10.7 
6.2 
9.0 
9.1 
8.8 

10.2 

16.4 

12.8 

14.5 
21.6 
25.1 
6.3 
16.4 
11.3 
15.0 
15.3 
14.6 
12.4 
18.4 

15.2 

9.9 
12.4 
6.8 
4.7 
6.6 
6.4 
4.1 
1.4 
4.5 
.1 
3.2 

2.8 

.8 
.3 
1.0 
.2 
8.1 
6.9 
3.5 
1.3 
4.5 
2.8 
1.4 

lo.r 

1893 

12.7 

1894 

7.8 

1895 

4.9 

1896 

14.7 

1897 

13.3 

1898 

7.6 

1899 

2.7 

1900 

9.0 

1901 

2.9 

1902 

4.6 

1903 

6  mo« 

2.8 

It  was  said  on  behalf  of  Boston  that  the  elevation  charges  at 
that  port  were  higher  than  at  Baltimore  and  Philadelphia,  and 
such  appears  to  be  the  fact  The  elevation  charge  at  the  two 
latter  cities  is  three-fourths  of  a  cent  per  bushel,  including  free 
storage  for  the  first  twenty  days,  while  for  the  same  service  at 
Boston  the  charge  is  nine-tenths  of  a  cent  per  bushel.  Against 
this,  however,  is  an  offset  which  leaves  a  difference  against 
Boston  of  .12  of  a  cent  per  bushel.  We  understand  that  the 
elevators  at  Boston  are  owned  and  operated  by  the  railroads. 

On  the  part  of  Baltimore  and  Philadelphia  it  was  urged  that 
the  cost  of  insurance  was  greater  from  those  ports  than  from 
Boston  or  New  York.  It  appears  that  the  quoted  rates  are  the 
same  from  all  four  ports,  but  from  actual  transactions  it  rather 
seems  that  in  many  instances  marine  insurance  is  higher  from 
Baltimore  and  probably  Philadelphia  than  from  the  other  two 
ports.  This  would  be  in  the  long  run  a  real  disadvantage 
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against  these  ports,  but  there  is  no  testimony  in  this  case  from 
which  we  can  place  any  exact  figure  upon  that  disadvantage. 

Considerable  testimony  was  introduced  to  show  that  in  the 
past  rates  had  not  been  maintained.  This  is  a  matter  of  com- 
mon knowledge.  It  appeared  in  the  former  investigation  before 
us  that  for  a  short  time  after  the  Act  to  regulate  commerce  took 
effect  published  schedules  were  fairly  well  observed  and  that 
for  a  few  weeks  and  perhaps  months  after  the  organization  of  the 
Joint  Traffic  Association  these  grain  rates  were  pretty  well  main- 
tained ;  but  it  was  practically  conceded  that  at  all  other  times 
they  had  been  more  or  less  departed  from.  It  is  our  impression, 
however,  that  there  has  at  all  times  been  a  substantial  difference 
in  favor  of  the  differential  ports.  There  was  upon  the  published 
schedule  an  actual  differential  and  lines  leading  to  Baltimore 
and  Philadelphia  have  probably  departed  as  much  from  the  rate 
as  their  competitors  to  New  York.  At  the  same  time,  as  we  ob- 
served in  the  former  case,  the  fact  that  rates  have  not  been  main- 
tained has  made  it  impossible  to  determine  the  actual  effect  of 
these  differentials  upon  the  movement  of  this  traffic.  It  is  now 
said  that  since  the  spring  of  1902  rates  have  been  maintained 
and  we  are  inclined  to  the  opinion  that  these  grain  rates  in  the 
main  liave  been. 

This  investigation  nominally  covered  import  as  well  as  export 
traffic  and  some  testimony  was  introduced  by  the  New  York 
interests  upon  this  branch  of  the  inquiry;  but  no  evidence  on 
this  point  was  offered  by  the  other  jwrts  and  tlie  subject  has  been 
scarcely  referred  to  in  argument  Under  these  circumstances  it 
would  not  be  profitable  to  attempt  any  discussion  of  that  matter. 

Conclusions. 

The  controversy  before  us  relates  to  what  are  known  as  the 
"Port  differentials"  and  is  one  of  long  standing.  The  dispute 
began  when  rival  lines  of  railway,  first  connected  the  west  with 
the  four  Atlantic  ports  involved.  It  has  produced  numerous  rate 
wars,  has  been  the  subject  of  arbitration,  has  been  considered  by 
this  Commission  upon  complaint  of  one  locality  and  is  now 
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under  investigation  by  us  again  at  the  general  request  of  the 
four  ports  especially  interested  and  of  many  interior  shippers. 

The  question  itself  is  readily  comprehended.  That  section 
bounded  on  the  east  by  a  line  drawn  from  Pittsburg  to  Buffalo, 
on  the  south  by  the  Ohio  River,  on  the  west  by  the  Mississippi 
Eiver  and  on  the  north  by  the  Great  Lakes  and  a  line  drawn  west 
from  Chicago  to  Dubuque  is  known  as  differential  territory. 
Rates  between  points  in  this  territory  and  New  york  city  dre 
based  upon  the  Chicago-New  York  rate ;  that  is,  the  rate  between 
any  point  in  this  territory  and  New  York  is  either  the  same  as 
the  Chicago  rate  or  a  certain  percentage  of  that  rate.  To  other 
points  upon  the  Atlantic  seaboard  the  rate  is  higher  or  lower 
than  that  to  New  York  by  a  given  number  of  cents  per  hundred 
pounds.  Rates  upon  all  classes  and  all  commodities,  with  the  ex- 
ception of  grain  and  iron  articles,  are  2  cents  lower  to  Phila- 
delphia and  3  cents  lower  to  Baltimore  than  to  New  York.  To 
Boston  rates  are  the  same  as  to  New  York  on  export  traffic  while 
on  domestic  traffic  they  are  higher  by  arbitrary  amounts  ranging 
from  7  cents  per  hundred  pounds  on  first  class  to  2  cents  on 
sixth  class  and  most,  if  not  all,  commodities.  These  arbitrary 
differences  above  or  below  the  New  York  rate  are  termed  in  this 
proceeding  differentials.  No  question  is  made  as  to  the  pro- 
priety of  these  differentials  on  domestic  traffic  but  it  is  insisted 
that  they  should  not  be  allowed  on  export  business. 

It  should  be  observed  that  while  these  differentials  apply  in 
theory  only  to  traffic  from  differential  territory  they  in  fact  ap- 
ply to  all  traffic  which  passes  through  this  territory.  A  glance 
at  the  railroad  map  of  the  country  shows  that  this  includes 
virtually  all  traffic  which,  originating  west  of  Buffalo  and  Pitts- 
burg, passes  out  through  the  Atlantic  ports  north  of  Norfolk; 
and  it  will  further  be  seen  by  reference  to  the  tables  given  in  the 
findings  of  fact  that  this  embraces  a  very  considerable  part  of 
the  rail  movement  by  which  our  entire  exports  reach  the  sea- 
board. 

When  the  Commission  examined  this  subject  in  the  Produce 
Exchange  Case,  7  I.  C.  C.  Rep.  612,  its  only  function  was  to  de- 
termine whether  the  Act  to  regulate  commerce  had  been  violated. 
Our  relation  to  the  subject  to-day  is  a  broader  one,  certainly  if 
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we  comply  with  the  request  of  the  petitioners  at  whose  insti- 
gation this  proceeding  was  instituted.  We  are  to  say,  not 
whether  these  differentials  are  lawful  merely,  but  whether  on 
the  whole,  considering  the  interests  of  all  parties,  they  are  fair. 
Counsel  for  the  city  of  New  York  in  commenting  upon  this  re- 
marked that  this  controversy  might,  therefore,  for  the  first  time 
be  settled  upon  correct  fundamental  principles.  We  have  en- 
deavored to  find  some  fundamental  principle  by  the  application 
of  which  this  dispute  might  be  laid  at  rest,  but  entirely  without 
success.  It  is  said  that  a  fair  differential  is  one  which  would 
give  to  these  several  ports  the  traffic  to  which  they  are  entitled. 
It  is  also  said  that  these  several  ports  are  entitled  to  what  of 
this  traffic  they  can  obtain  under  a  fair  differential.  New  York 
urges  that  its  facilities  upon  the  ocean  must  not  be  interfered 
with,  while  Baltimore  and  Philadelphia  assert  with  equal 
positiveness  that  they  must  not  be  deprived  of  their  advantages 
upon  the  land.  While  there  is  no  fundamental  principle,  how- 
ever, which  can  be  applied  there  are  certain  fundamental  con- 
siderations which  should  be  kept  in  mind. 

If  it  can  be  properly  done,  these  porta  should  all  be  kept 
open  for  the  transaction  of  this  export  business  upon  such 
terms  that  each  one  may  fairly  compete  for  it  No  marked 
advantage  should  be  given,  certainly  not  by  the  creation  of  arti- 
ficial conditions,  to  any  one  port  over  the  other.  The  ideal  con- 
dition would  be  the  establishment  of  such  rates  that  enterprise 
at  either  port  in  the  way  of  improvement  in  service  or  facilities 
might  be  rewarded  by  increased  business  and  that  there  might 
exist  that  healthy  struggle  of  locality  against  locality  which  is 
the  best  security  for  proper  commercial  development.  This  is 
justly  demanded  by  the  interests  of  the  communities  involved. 

In  disposing  of  this  question  tlie  interests  of  the  carriers 
which  serve  these  communities  should  be  none  the  less  kept  in 
view.  If,  again,  it  can  bo  properly  done,  these  rates  should  be  so 
adjusted  that  this  competitive  traffic  will  be  fairly  distributed 
between  tlie  different  linc«  of  railway  which  sen'o  tlie.sc  ports. 
Each  one  of  these  four  cities  is  reached  by  two  or  more  great 
railway  systems.  The  prosi^rity  of  these  cities  and  systems 
cannot  be  separated.  The  ability  of  a  railroad  to  adequately  dis- 
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charge  its  duty  for  a  reasonable  charge  depends  upon  the  busi- 
ness which  it  can  obtain,  and  no  one  of  these  systems  should  be 
deprived  of  its  fair  portion  of  this  enormous  export  traffic.  The 
purpose  of  these  differentials  from  the  first  has  been  to  dis- 
tribute this  business  between  the  different  carriers  and  we  said 
in  our  former  report  that  this  was  not  improper  unless  the  means 
used  were  improper. 

It  should  be  noted  that  this  discussion  is  confined  entirely  to 
the  four  ports,  Boston,  New  York,  Philadelphia  and  Baltimore. 
While  others  are  directly  affected  by  these  differentials  they  have 
not  been  represented  upon  this  hearing  and  are  not  con- 
sidered except  in  so  far  as  it  may  be  necessary  to  keep  in  mind 
the  effect  of  our  conclusions  here  upon  conditions  elsewhere. 

No  fact  has  been  more  persistently  urged  upon  our  attention 
than  the  location  of  Baltimore  and  Philadelphia,  as  compared 
with  New  York  and  Boston  in  point  of  distance.  Baltimore  is 
111  miles  and  Philadelphia  90  miles  nearer  than  New  York  to 
Chicago.  The  greater  part  of  the  traffic  to  which  these  differ- 
entials apply  does  not  originate  at  Chicago,  but  we  have  seen 
that  Chicago  may  be  taken  as  a  representative  point  of  origin 
without  injustice  to  New  York.  This  difference  in  distance,  if 
there  were  no  competitive  conditions,  would  justify  a  lower  rate 
to  Philadelphia  and  a  still  lower  rate  to  Baltimore. 

These  differentials  have  undoubtedly  been  established  in  the 
past  with  a  view  almost  entirely  to  their  influ6nce  upon  the  move- 
ment of  export  business.  It  is,  however,  of  importance  that 
rates  between  these  cities  and  the  West  should  be  fairly  adjusted 
with  respect  to  domestic  traffic.  If  the  supplies  with  which  the 
artisans  of  Baltimore  work  and  upon  which  the  population  of 
Baltimore  lives  are  transported  for  a  less  cost  from  the  West  to 
Baltimore  while  the  products  of  its  factories  are  sent  back  at  a 
less  cost  to  be  consumed  in  the  West,  this  would  be  an  important 
element  making  for  the  prosperity  of  that  locality  as  compared 
with  other  localities  where  the  cost  of  transportation  was  more. 
Now  if  there  had  been  no  export  business  in  the  past,  if  these 
domestic  rates  had  been  adjusted  solely  with  a  view  to  what  was 
right  between  the  communities,  it  is  altogether  probable  that  the 
differentials  in  favor  of  Baltimore  and  Philadelphia  would  have 
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been  even  greater  than  they  are  to-day.  When  the  diflferential 
on  grain  was  reduced  in  1899  and  again  when  that  on  iron 
articles  was  halved  in  1904,  the  former  differences  on  domestic 
rates  were  left  in  effect.  There  can  be  little  doubt, 
and  we  have  so  stated  in  the  findings  of  fact,  that  a  fair  recogni- 
tion of  the  advantage  of  these  two  southern  ports  in  the  matter  of 
distance  would  entitle  them  to  as  great  a  differential  as  three 
cents  to  Baltimore  and  two  cents  to  Philadelphia. 

It  should  be  further  noticed  that  not  only  have  these  com- 
munities, when  considered  as  points  of  final  destination,  a  right 
to  a  lower  rate  than  New  York  on  traffic  from  this  territory,  but 
the  carriers  which  transport  that  traffic  may  properly  exact  from 
shippers  to  New  York  a  higher  rate,  if  they  see  fit.  The 
Pennsylvania  Railroad  is  the  short  line  to  Xcw  York.  Traffic 
over  that  line  for  New  York  passes  through  Philadelphia  and 
90  miles  beyond.  The  expensos  of  delivery  at  New  York  are 
materially  more  than  in  Philadelphia.  There  is  no  just  princi- 
ple which  would  coni|)el  this  company  against  its  will  to  apply 
at  New  York  the  same  rate  as  at  Phila(lelj)hia  when  the  cost  of 
rendering  that  service  is  distinctly  greater.  It  might  as  a  mat- 
ter of  c()m])etition  see  fit  to  do  so,  but  it  could  not  wuth  justice  be 
compelled  to. 

If  these  differentials  fairly  recognize  the  advantages  of  Balti- 
more and  Philadelphia,  upon  what  theory  can  they  be  reduced  or 
abolished  ?  It  is  said  that  these  cities  labor  under  certain  dis- 
advantages in  the  way  of  water  transportation  as  compared  with 
New  York  and  Bostrm.  Now,  what  can  be  more  just  than  to 
give  to  each  i)ort  the  inland  rate  to  which  its  location  entitles  it 
and  to  let  it  obtain  such  portion  of  this  export  traffic  as  its  ocean 
facilities  can  win  for  it?  Does  not  this  award  to  each  locality 
the  exact  benefit  of  its  location  and  is  not  any  other  rule  to  an 
extent  unjust? 

The  answer  is  found  in  the  fact  that  this  traffic  does  not  stop 
at  the  seaboard  but  is  carried  to  foreign  destinations.  The  port 
<)f  export  is  but  a  single  station  as  it  were  upon  the  through  line. 

This  traffic  in  point  of  fact  originates  at  a  great  number  of 
interior  points  and  reaches  numerous  foreign  destinations,  but 
we  may  assume  for  the  purpose  of  illustration  that  it  all  comes 
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from  diicago  and  all  goes  to  Liverpool.  It  is  apparent  that  it 
may  be  transported  between  these  points  by  any  of  the  four  ports 
in  question.  The  distance  by  rail  is  somewhat  shorter  to  Balti- 
more and  Philadelphia  than  to  Boston  and  New  York.  Upon 
the  other  hand  the  water  distance  is  somewhat  less  from  Boston 
and  New  York  than  from  Philadelphia  and  Baltimore.  The 
entire  through  distance  does  not  greatly  vary.  In  other  words 
this  traffic  is  fairly  competitive  and  rates  ought,  therefore,  to  be 
so  adjusted  that  rival  routes  can  fairly  compete  for  it. 

Apply  for  a  moment  the  rule  suggested  by  Baltimore  and  Phil- 
adelphia to  the  movement  of  this  traffic.  The  domestic  rate  to 
Baltimore  is  three  cents  lower  and  to  Philadelphia  two  cents 
lower  than  to  New  York.  The  domestic  rate  to  Boston  is  two 
cents  higher  than  to  New  York  upon  low  grade  freight  and  con- 
siderably more  upon  the  higher  classes.  Now,  what  would  be  the 
result  if  carriers  were  compelled  to  charge  their  domestic  rates 
upon  export  traffic  ?  Plainly  it  would  shut  up  the  port  of 
Boston.  This  fact  has  been  obvious  from  the  first,  and  it  has 
always  been  conceded  that  export  rail  rates  to  Boston  might  be 
lower  than  domestic  rates  and  not  higher  than  export  rates  to 
New  York.  This  was  so  specified  in  the  agreement  of  1877.  It 
was  recognized  as  necessary  by  the  award  of  the  Advisory  Com- 
mission. It  has  been  formally  approved  in  two  instances  by  this 
Commission ;  In  the  Mailer  of  the  Export  Trade  of  Boston,  1  I. 
C.  C.  Eep.  24,  1  Inters.  Com.  Rep.  25 ;  Kemhle  v.  Boston  & 
Albany  Railroad  Company,  8  I.  C.  C.  Hep.  110.  Nothing  can 
be  more  certain  than  that  tliese  inland  rates  upon  export  traffic 
should  be  treated  as  a  part  of  the  entire  through  rate. 

The  real  question  is  on  what  basis  shall  rates  be  equalized 
through  the  various  ports.  New  York  and  Boston  insist  that 
the  through  rates  should  be  made  the  same  in  amoimt  by  all  the 
ports.  The  through  rate  is  made  by  adding  together  the  inland 
rail  rate  from  the  interior  to  the  port  of  export  and  the  water 
rate  from  the  port  of  export  to  the  foreign  destination.  These 
localities  contend  that  if  the  water  rate  from  a  given  port  is 
higher  the  rail  rate  to  that  port  may  be  correspondingly  lower, 
but  only  sufficiently  lower  to  make  the  through  rate  the  same. 
They  further  contend  that  water  rates  are  in  fact  substantially 
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the  same  from  Baltimore  and  Philadelphia  as  from  Boston  and 
New  York,  and  that,  therefore,  the  inland  rail  rates  to  those 
ports  should  also  be  the  same.  Baltimore  and  Philadelphia  urge 
that  there  are  certain  advantages  at  New  York  and  Boston  in 
the  water  route  which  upon  the  same  through  rate  would  attract 
traffic  to  those  ports  at  their  expense,  and  they  urge  that  these 
advantages  shall  also  be  equalized  so  that  not  the  through  rate 
but  the  advantages  of  transportation  through  the  several  ports 
shall  be  made  equal. 

The  purpose  is  to  permit  these  carriers  and  the  ports  which 
they  serve  to  compete  for  this  traffic.  The  rates  are  to  be  so  ad- 
justed that  there  can  be  fair  competition  for  this  business  via  all 
the  ports,  so  that  no  one  shall  possess  a  distinct  advantage  over 
the  other.  To  accomplish  this  result  Boston  is  allowed  to  charge 
a  lower  export  rate  than  its  domestic  rate.  New  York  is  also  per- 
mitted in  some  instances  to  apply  a  lower  differential  to  export 
than  is  fixed  for  domestic  traffic.  Now,  when  New  York  is  al- 
lowed to  reduce  this  differential  on  export  traffic  there  is  taken 
away  from  Baltimore  a  part  of  its  natural  advantages  for  the 
benefit  of  New  York  in  order  that  New  York  may  compete  for 
this  traffic.  But  just  as  Baltimore  has  an  advantage  in  distance, 
so  New  York  has  certain  advantages  in  ocean  facilities.  If  now 
Baltimore  is  required  to  sacrifice  its  superiority  upon  the  land 
for  the  benefit  of  New  York  why  should  not  New  York  be  re- 
quired to  give  up  some  portion  of  its  superiority  on  the  water  for 
Uie  benefit  of  Baltimore  ? 

We  do  not  wish  to  be  understood  as  saying  that  this  principle 
should  be  extended  to  the  making  of  rail  rates  between  com- 
peting lines.  It  may  be  that  in  such  case  the  rate  by  every  line 
should  be  the  same  and  that  each  line  should  sustain  whatever 
disability  it  has.  If  in  this  case  it  were  possible  to  definitely 
establish  the  same  through  rate  by  all  these  ports,  if  it  ever  had 
been  possible  to  do  so,  the  advisability  of  such  an  adjustment 
would  deserve  serious  consideration.  It  is,  however,  impossible 
to  apply  that  rule  in  fact  The  ocean  rate  from  every  port  is 
continually  fluctuating  and  is  seldom  the  same  for  two  days  in 
succession.  It  even  varies  from  hour  to  hour.  The  rate  may  be 
higher  from  Baltimore  to-day  and  from  New  York  to-morrow. 
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It  cannot,  therefore,  be  determined  what  inland  differential 
would  produce  equal  rates  through  all  the  ports. 

It  would  be  impossible  to  make  the  same  rate  through  all  these 
ports  unless  some  system  like  that  applied  by  southern  lines  to 
the  exportation  of  cotton  were  adopted.  Under  that  system 
there  is  a  published  inland  rate  to  the  several  ports,  but  that 
rate  is  seldom  observed.  The  ocean  rate  from  the  various  ports 
is  ascertained.  To  this  rate  is  added  the  published  inland  rate 
from  a  given  point  to  the  various  ports  and  the  rate  is  said  to 
"make"  by  that  port  which  has  the  lowest  combination.  Any 
carrier  is  now  at  liberty  to  apply  this  combination  through  any 
other  port,  paying  whatever  it  may  find  necessary  for  ocean 
transportation  from  that  port  and  retaining  the  balance  of  the 
quoted  rate  for  its  own  service.  In  this  way,  rates  are  in  theory 
the  same  via  all  the  ports. 

Ifo  such  system  could  be  applied  to  this  trafiic  through  the 
ports  in  question  without  dire  confusion.  Under  it  there  can  be 
no  such  publication  of  the  rate  as  is  required  by  the  Act  to  regu- 
late commerce.  There  can  be  no  maintenance  of  a  fixed  inland 
rate.  The  traffic  must  in  all  cases  be  moved  upon  a  through  bill 
of  lading  and  the  destination  must  be  known  when  the  rate  is 
quoted  and  the  traffic  billed.  In  actual  practice  grain  moves  to 
the  seaboard  for  export  before  it  has  been  sold  abroad,  and  it  was 
stated  upon  this  hearing  that  the  same  was  true  of  flour.  There 
is  no  suggestion  that  such  a  system  could  or  would  be  adopted, 
and  without  it  an  equal  through  rate  is  impossible  until  ocean 
rates  are  named  and  maintained  in  the  same  way  that  inland 
rail  rates  are. 

While,  however,  it  would  be  impossible  to  secure  by  the  ap- 
plication of  any  inland  differential  the  same  rate  through  all  the 
ports  it  would  be  possible  to  say  with  confidence  that  if  this  were 
the  proper  basis  of  making  the  differential  the  present  differ- 
entials are  too  high,  for  they  undoubtedly  exceed  the  difference 
in  ocean  rates.  In  our  opinion  they  always  have  from  the  very 
first  While  the  Thurmail  Commission  reported  that  rates  from 
Philadelphia  and  Baltimore  were  higher  than  from  New  York 
by  an  amount  substantially  equaling  the  differentials,  Mr.  Fink, 
A  much  closer  observer,  with  much  better  means  of  information, 
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stated  in  his  report  of  1881  that  the  difference  in  ocean  rates  was 
only  about  one-half  the  differential  from  Philadelphia,  and 
something  more  than  one  cent  less  than  the  differential  from 
Baltimore.  This  Commission  found  upon  the  former  hearing 
that  the  difference  in  ocean  rates  did  not  equal  the  differentials. 
We  have  now  expressed  the  belief  in  our  findings  of  fact  that  for 
the  last  seven  years  the  difference  in  ocean  rates  has  been  ma- 
terially less  than  the  differentials.  During  all  this  time  the 
inland  differential  has  been  in  effect  and  for  the  last  two  or  three 
years  it  has  been  strictly  observed.  It  must  follow,  therefore, 
that  the  rate  through  Baltimore  and  Philadelphia  has  been  dis- 
tinctly lower  than  the  rate  through  New  York. 

During  all  this  time  the  ocean  rate  has  been  the  result  for  the 
most  part  of  free  competition.  Ships  from  Baltimore  have  ob- 
tained the  highest  rate  possible.  If  inland  differentials  were 
made  the  same  now  to  all  these  ports  what  must  happen? 
Clearly  the  ocean  rate  must  be  lower  from  Baltimore  and  Phil- 
adelphia than  from  New  York,  for  the  through  rate  must  be 
lower.  There  is  no  reason  to  suppose  that  an  equal  rate  would 
take  traffic  in  the  future  which  has  only  moved  on  a  lower  rate 
in  the  past.  The  real  question  is,  therefore,  whether  ships 
would  continue  to  come  to  Baltimore  and  Philadelphia  if  they 
were  obliged  to  accept  lower  rates  from  those  ports  than  obtained 
from  New  York. 

It  is  not  to  be  supposed  that  every  ship  would  leave  Baltimore 
and  Philadelphia  at  once,  nor  that  every  ship  would  ever  forsake 
those  ports.  But  vessels  are  not  like  railways ;  they  can  be  taken 
to  the  best  market.  It  fairly  appears  that  in  order  to  attract 
shipping,  the  ocean  rate  must  be  somewhat  higher  from  Balti- 
more and  Philadelphia  than  from  Boston  and  New  York.  The 
reasons  for  this  have  been  stated  in  our  findings  of  fact  and  need 
not  be  repeated. 

It  has  been  said  that  equal  rates  through  all  the  ports  have 
never  prevailed.  To  this  the  operation  of  the  minimum  freight 
agreement  affords  a  brief  exception.  From  January  1,  1902, 
until  May  26,  of  the  same  year  rates  from  all  the  ports  to  Great 
Britain  were  the  same,  so  that  the  through  rate  was  lower  via 
Baltimore  and  Philadelphia  by  the  full  amount  of  the  differ- 
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ential.  On  May  26,  ocean  rates  from  these  ports  were  advanced 
by  the  amount  of  the  differentials,  thus  making  the  through  rate 
from  the  interior  point  to  the  foreign  port  the  same,  and  this 
continued  in  effect  for  a  few  weeks.  At  the  expiration  of  that 
time  a  readjustment  of  ocean  rates  was  made  so  that  the  through 
rates  via  Baltimore  and  Philadelphia  were  lower  than  through 
the  ports  of  New  York  and  Boston  by  about  one-half  the  differ- 
ential, differing  somewhat  with  different  commodities.  So  far 
as  this  experience  proves  anything,  it  seems  to  show  that  while 
rates  were  lower  through  Baltimore  and  Philadelphia  by  the 
full  amount  of  the  differentials,  traffic  was  unduly  diverted  from 
Boston  and  Xew  York  and  that  when  the  through  rate  was  made 
the  same  via  all  the  ports  there  was  an  undue  diversion  to  New 
York. 

In  view  of  the  fact  that  Baltimore  and  Philadelphia  have 
natural  advantages  in  location,  that  Boston  and  New  York  have 
oertain  natural  advantages  in  the  way  of  ocean  facilities,  that  it 
is  impossible  to  make  and  maintain  the  same  rate  through  all 
the  ports,  we  think  the  true  inquiry  in  adjusting  this  differential 
is,  what  will  equalize  the  advantages  of  transportation  through 
these  various  ports.  What  part  of  the  advantage  which  Balti- 
more and  Philadelphia  enjoy  on  the  score  of  the  inland  haul 
sliall  they  be  allowed  to  retain  to  compensate  them  for  their  dis- 
advantage in  the  water  haul. 

The  most  important  factor  in  determining  the  route  is  un- 
doubtedly the  rate.  It  was  said  in  testimony  upon  the  former 
investigation  and  has  been  repeated  in  this  that  a  difference  of 
from  one-fourth  to  one-eighth  of  a  cent  a  bushel  will  determine 
the  port  by  which  grain  shall  be  exported.  Other  traffic  is  not 
equally  sensitive,  but  it  must  follow  with  respect  to  this  low 
grade  freight  that  the  through  rate  by  all  lines  should  be  sub- 
stantially the  same.  There  are,  however,  other  considerations. 
The  item  of  insurance,  quicker  and  more  reliable  service,  more 
frequent  sailings,  the  ability  to  reach  a  greater  number  of  ports, 
superior  banking  facilities  and  better  storage  facilities  all  influ- 
ence the  movement  of  this  traflSc  and  in  all  these  respects  New 
York  is  superior  to  its  competitors.  The  elements  which  enter 
into  the  problem  are  so  various  and  so  complex  that  it  is  mani- 
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festly  impossible  by  any  a  priori  process  of  reasoning  to  deter- 
mine what  inland  differential  will  equalize  all  these  advantages 
and  disadvantages.  This  was  the  conclusion  of  Mr.  Fink,  of 
tlie  Advisory  Commission,  and  of  this  Commission  upon  the 
former  investigation.  It  is  our  conclusion  now.  The  best  that 
can  be  done  is  to  examine  the  effect  of  these  differentials.  They 
have  been  in  operation  for  almost  thirty  years.  They  have  not 
been  during  a  large  portion  of  that  time  strictly  obsen'ed,  dur- 
ing some  portions  of  it  probably  not  much  observed;  but  there 
has  been  running  through  the  whole  period  what  amounts  to  an 
average  observance,  and  for  the  last  two  or  three  years  they  have 
been  well  maintained.  What  does  the  result  fairly  show  ?  Does 
this  competitive  traffic  move  through  these  ports  freely  or  do 
these  differentials  give  to  Baltimore  and  Philadelphia  a  distinct 
and  unfair  advantage  over  New  York  and  Boston  ? 

In  the  examination  of  the  statistics  showing  this  movement, 
certain  things  should  be  kept  in  mind. 

The  total  amount  exported  through  these  ports  must  decrease 
as  compared  with  the  total  exports  of  the  whole  country.  A 
glance  at  the  map  of  the  United  States  will  show  that  the  points 
at  wliich  these  exports  originate  are  much  nearer  the  Gulf  than 
the  Atlantic  port^j.  In  the  early  days  of  this  business  the  South 
was  prostrate  from  the  effects  of  the  Civil  War.  It  had  no 
railroads  worth  the  name.  Today  many  lines  of  railway  con- 
nect the  grain  fiehls  and  packing  houses  of  the  West  with  Galves- 
ton and  Xew  Orleans  and  the  gradients  and  cost  of  oi>eration 
upon  those  lines  are  such  that  traffic  can  be  transported  almost 
as  cheaply  per  mile  as  to  the  Atlantic  seaboard.  These  railroads 
are  bound  to  carry  a  large  part  of  this  traffic  to  the  Gulf.  An 
examination  of  Table  Xo.  3  shows  the  extent  to  which  our  grain 
and  flour  exports  are  being  diverted  from  the  Atlantic  seaboard 
to  the  Gulf  ports.  Again  within  a  comparatively  few  years 
Norfolk  and  Newport  News  have  become  important  ports  of 
export.  Strong  lines  of  railway  have  reached  deep  water  at 
these  i)oints,  have  provided  extensive  facilities  for  the  handling 
of  this  business,  and  will  certainly  insist  upon  a  portion  of  it 

The  history  of  the  Erie  Canal  has  an  important  bearing  upon 
this  question.     In  the  early  days  of  the  export  grain  movement 

11 1.  C.  C.  Rkp. 


IN  THE  MATTER  OF  DIFFERENTIAL  BATES.  71 

the  Great  Lakes  and  the  Erie  Canal  formed  the  cheapest  avenue 
of  transportation  to  the  seaboard.  At  one  time  more  than  half 
the  grain  which  reached  the  city  of  New  York  came  by  canal. 
It  was  that  which  gave  New  York  its  prominence  as  a  grain 
exporting  port  Today  the  canal  has  almost  ceased  to  be  a  factor 
in  this  situation  and  the  eflFect  of  this  upon  the  exports  of  that 
port  must  not  be  overlooked.  As  we  suggested  in  the  former 
case,  New  York  has  no  vested  right  to  the  handling  of  this  grain. 
The  railroads  which  serve  New  York  can  no  more  claim  to  carry 
the  grain  which  formerly  went  by  canal  than  those  leading  to 
Philadelphia  and  Baltipiore.  With  the  dropping  out  of  the 
canal  there  disappeared  a  factor  which  made  powerfully  for  the 
port  of  New  York.  When  the  improvements  to  the  Erie  Canal 
which  are  contemplated  are  completed  so  that  that  water-way 
becomes  once  more  an  actual  carrier  of  traflBc,  the  effect  will 
undoubtedly  be  to  greatly  increase  the  exports  of  grain  and  flour 
from  that  port  in  comparison  with  the  other  three  ports  involved 
in  this  hearing. 

No  comparison  by  single  years  is  of  much  value.  The  causes 
which  operate  to  induce  a  considerable  movement  of  grain 
through  one  port  and  and  not  through  another  are  so  various  that 
no  inference  can  be  safely  drawn  from  the  history  of  a  single 
season.  The  failure  of  a  crop  in  a  particular  locality ;  the  pres- 
ence of  large  quantities  of  other  freight  at  a  particular  port  may 
have  this  effect  The  last  year  upon  which  we  had  the  statistics 
on  the  former  hearing  was  1896.  New  York  stood  aghast  at  the 
falling  off  in  its  exports  of  grain  for  that  season.  The  differen- 
tial continued  the  same  through  1897  and  1898,  and  yet  we  find 
that  the  percentage  of  New  York  had  returned  by  the  latter  year 
to  substantially  its  normal  figure.  Coimsel  for  New  York  stated 
that  th6  effect  of  the  ex-lake  differential  was  especially  notice- 
able and  yet  it  will  be  seen  upon  referring  to  Table  No.  9  that  in 
1897  when  the  differential  of  one  cent  a  bushel  established  by  the 
Joint  Traffic  Association  was  in  effect,  Philadelphia  obtained 
but  11  per  cent  of  the  ex-lake  grain,  being  the  smallest  with  the 
exception  of  1895  for  the  twelve  years  given  in  that  Table. 

An  examination  of  these  statistics  seems  to  show  that,  begin- 
ning with  the  year  1878,  the  first  full  year  after  these  differ- 
11  L  C.  C.  Rep. 


72  IWTEESTATB  COHMEBCE  BEPOBTS. 

entials  had  been  established  by  the  agreement  of  1877,  and  com- 
ing down  to  the  year  1894,  K'ew  York  has  sensibly  declined  in 
comparison  with  the  four  ports  considered  as  a  whole,  and  that 
each  of  the  other  three  ports  has  somewhat  increased  in  com- 
parison with  New  York.  Boston  at  first  gained,  but  for  the 
last  eight  years  has  lost ;  Philadelphia  at  first  lost  and  latterly 
has  gained ;  Baltimore  has  fluctuated  at  different  times,  but  on 
the  whole  is  a  substantial  gainer.  The  decline  of  New  York  is, 
however,  largely  associated  with  the  falling  off  in  its  canal 
traffic;  thus,  in  the  year  1878  the  total  number  of  bushels  of 
wheat,  com,  and  flour,  in  bushels,  exported  through  New  York, 
Boston,  Philadelphia,  Baltimore,  Norfolk,  and  Newport  News 
was,  according  to  a  table  quoted  in  the  brief  of  New  York, 
175,000,000,  in  round  numbers.  Of  this  New  York  exported 
54.1  per  cent;  Boston,  6.8  per  cent;  Philadelphia,  16.7  per  cent; 
Baltimore,  22.3  per  cent;  Norfolk  and  Newport  News,  nothing. 
In  the  year  1903  the  exports  through  the  same  ports  were 
135,000,000  bushels;  of  which  New  York  had  37.5  per  cent; 
Boston,  9.6  per  cent;  Philadelphia,  17.4  per  cent;  Baltimore, 
28.1  per  cent;  Norfolk,  1.1  per  cent,  and  Newport  News,  6.3 
per  cent.  In  1878  the  canal  brought  to  New  York  64,000,000 
bushels,  while  in  1903  it  brought  only  13,000,000  bushels.  New 
York  is  still  well  in  advance  of  any  other  one  port  In  the  year 
1903  it  exported  44.4  per  cent  of  the  grain,  38.2  per  cent  of  the 
flour,  and  62.7  per  cent  of  the  provisions  passing  out  through 
the  four  ports.  It  should  be  remembered  that  the  effect  of  these 
differentials  is  confined  to  low-grade  traffic;  practically  all  of 
the  higher  classes  of  freight  still  moves  out  through  New  York. 
It  was  said  with  truth  upon  the  argument  that  the  value  of  tlie 
exports  and  imports  passing  through  a  particular  port  has  little 
weight  as  showing  the  amount  of  the  traffic ;  yet  it  is  somewhat 
significant  that  of  all  exports  passing  out  through  these  four 
ports  in  1893,  New  York  exported  in  value  67  per  cent,  and 
that  of  the  imports  flowing  in  through  these  four  ports  New 
York  had  in  value,  that  same  year,  78  per  cent;  of  the  whole 
United  States,  60.3  per  cent  It  can  hardly  be  said  that  there 
is  any  such  marked  diversion  of  traffic  from  the  port  of  New 
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York  as  would  warrant  the  interference  of  Government  to  pre- 
vent it 

While  holding  in  the  former  case  that  there  was  no  such  arbi- 
trary interference  with  the  movement  of  this  traflBc  upon  the  part 
of  the  carriers  as  would  constitute  a  violation  of  the  Act  to  regu- 
late commerce,  the  Commission  did  feel  that  the  differentials 
upon  grain  were  probably  too  large.  This  mainly  arose  from 
the  fact  that  from  various  causes  set  forth  in  that  report  a  differ- 
ential of  three  cents  was  much  more  potential  in  sending  traffic 
through  the  port  of  Baltimore  in  1897  than  it  had  been  in  1877 
or  in  1882.  Had  we  been  acting  in  that  case  in  the  capacity 
of  an  Advisory  Commission,  we  should  probably  have  recom- 
mended the  reduction  of  those  differentials.  They  were  in  fact 
reduced  one-half  by  the  voluntary  action  of  the  carriers  in  1899, 
and  we  are  satisfied  that  the  differentials  of  one  cent  and  one  and 
one-half  cents,  which  were  then  established  and  which  are  still 
in  effect,  are  sufficiently  large.  We  feel  now  that  perhaps  the 
differentials  on  flour  should  be  somewhat  modified.  That  com- 
modity moves  to  the  seaboard  under  substantially  the  same  con- 
ditions and  at  practically  the  same  cost  as  grain ;  but  is  probably 
somewhat  less  influenced  by  the  ocean  rate  than  gi-ain.  About 
the  only  thing  which  is  made  reasonably  certain  by  the  statistical 
tables  offered  in  evidence  is  that  Boston  has  distinctly  lost  and 
that  Baltimore  and  especially  Philadelphia  have  distinctly 
gained  in  exports  of  flour.  We  are  inclined  to  think  that  this 
differential  should  be  made  two  cents  at  Baltimore  and  one  cent 
at  Philadelphia.  We  have  no  knowledge  whatever  as  to  the 
movement  of  iron  and  steel  articles,  in  case  of  which  these  differ- 
entials were  reduced  in  1904,  and  can,  therefore,  express  no 
opinion  as  to  their  propriety. 

Boston  insists  that  if  Philadelphia  and  Baltimore  are  entitled 
to  a  differential  against  New  York  it  is,  for  the  same  reasons, 
entitled  to  some  consideration.  We  found  on  the  former  hear- 
ing that  ocean  rates  from  Boston  had  been  lower  than  from  New 
York,  and  since  the  inland  rate  has  always  been  the  same,  this 
must  indicate  that  the  total  through  rate  by  the  port  of  Boston, 
as  well  as  by  Baltimore  and  Philadelphia,  must  be  lower  than 
through  New  York.  It  appears  from  the  evidence  in  this  case 
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that  at  the  present  time  ocean  rates  are  substantially  the  same 
from  both  these  ports.  It  is,  therefore,  possible  that  in  the 
future  it  may  become  evident  that  Boston  cannot  fairly  compete 
for  this  traffic  upon  the  present  basis;  but  we  do  not  feel  that 
the  record  before  us  would  justify  that  inference  today.  We 
desire  to  call  especial  attention  to  the  fact  that  these  differentials 
have  not  been  fully  obsen'cd  for  a  sufficient  length  of  time  to 
indicate  exactly  what  their  effect  may  be  when  strictly  main- 
tained through  a  series  of  years. 

The  immediate  cause  of  this  investigation  was  the  controversy 
over  the  differential  on  ex-lake  grain.  That  question  was  inci- 
dentally referred  to  in  the  former  case,  but  not  much  considered. 
It  was  there  said  that  this  grain  originated  at  the  same  point, 
whether  it  reached  the  port  of  export  by  the  all-rail  or  the  lake 
and  rail  route,  and  that  since  the  purpose  of  the  differential  was 
to  distribute  the  traffic  between  the  different  ports,  the  same 
reason  which  justified  a  differential  in  one  case  would  apply  in 
the  other.  It  would  follow  from  this  reasoning,  that  the  diffier- 
ential  in  both  cases  ousrht  to  be  the  same. 

Furtlior  reflection  leads  to  the  conclusion  that  the  position 
taken  in  that  o])inion  is  not  altogether  tenable.  The  origin  of 
tlie  grain  is  the  same  in  l)oth  cases  and  the  traffic  is  therefore 
strictly  competitive.  It  should  not  be  regarded  as  originating 
at  Buffalo  since  it  is  only  there  temporarily  in  transit;  but  there 
is  another  feature  of  the  case  which  desen^es  attention. 

Distance  is  important  as  already  observed  only  in  so  far  as  it 
affords  a  measure  of  the  cost  of  transportation.  One  point  may 
bo  nearer  another  in  miles,  but  more  distant  in  cost  of  carriage. 
Xow,  the  cheaj)o^t  route  by  which  this  grain  can  reach  the  sea- 
lx)aTd  from  its  point  of  origin  in  many  eases  is  by  rail  to  Chi- 
cago, by  water  from  Chicago  to  Buffalo  and  by  rail  from  Buffalo 
to  the  port  of  exi)ort;  and  this  is  so  if  wo  entirely  disregard  the 
Erie  Canal.  It  is  a  natural  advantage  of  the  port  of  New  York 
to  be  locatexl  on  this  route.  By  this  routo  tlie  distance  to  New 
York,  in  cost  of  transportation,  is  no  greater  than  to  Philadel- 
phia and  Baltimore.  When  this  grain  arrives  at  Buffalo  there 
is,  therefore,  no  reason  growing  out  of  the  greater  proximity  of 
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Baltimore  or  Philadelphia  to  the  grain  fields  which  justifies  or 
requires  a  lower  rate  to  those  ports.  It  has  been  seen,  however, 
that  the  purpose  of  the  differential  is  to  distribute  this  competi- 
tive traflBc  between  the  different  ports.  It  has  also  been  seen 
tliat  the  ocean  rate  through  Baltimore  and  Philadelphia  is  some- 
what higher,  except  on  cargo  business,  of  which  none  is  now 
done,  than  through  the  ports  of  New  York  and  Boston.  If  this 
grain  reaches  the  seaboard  by  the  all-rail  route,  the  advantage 
of  Baltimore  is  taken  away  in  favor  of  New  York  and  Boston 
to  the  extent  of  one  and  one-half  cents  per  hundred  pounds,  and 
we  think  that  when  the  same  grain  arrives  at  Buffalo  it  is  proper 
for  the  same  reason  to  take  away  something  from  the  ocean 
advantage  of  New  York  in  favor  of  Baltimore. 

This  ex-lake  grain  may  move  through  either  Fairport,  Erie,  or 
Buffalo.  Fairport  and  Erie  are  in  differential  territory,  so  that 
rates  from  these  two  points  would  be,  upon  the  ordinary  basis, 
lower  to  Philadelphia  and  Baltimore  than  to  New  York.  But 
it  was  said  in  testimony  that  with  respect  to  this  ex-lake  grain 
these  three  lake  ports  should  be  treated  alike;  and  such  is  our 
opinion.  To  apply  a  lower  rate  to  Fairport  and  Erie  would  be 
unjust  to  Buffalo.  There  is  now  in  effect,  pending  the  disposi- 
tion of  this  matter  by  the  Commission,  a  differential  on  this 
traffic  of  four-tenths  of  one  cent  per  bushel  in  favor  of  Balti- 
more. We  are  inclined  to  think  that  this  should  be  modified 
a  little  and  as  modified  extended  to  Philadelphia,  and  we  believe 
that  if  this  is  done  the  differential  so  enjoyed  by  those  two  ports 
upon  this  traffic  will  certainly  not  exceed  the  average  for  the  last 
fifteen  years. 

It  may  be  asked  with  some  reason  why  a  distinction  should  be 
made  in  the  amount  of  this  differential  between  this  ex-lake 
traffic  and  that  which  reaches  these  ports  by  the  all-rail  routes. 
Our  answer  is:  These  four  cities  are  all  seaports.  This  is  a 
f  imdamental  advantage  of  location  which  entitles  each  and  every 
one  of  them  to  participate  in  this  export  business  and  the  public 
interest  requires  that  this  right  shall  be  recognized.  But  each 
has  certain  subsidiary  advantages  peculiar  to  itself  which  should 
be  preserved  in  so  far  as  is  compatible  with  free  competition. 
It  may  well  be,  therefore,  that  Baltimore  should  be  given  a  some- 
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what  more  favorable  rate  on  all-rail  than  on  rail-and-water 
traffic,  for  it  possesses  an  advantage  in  the  former  case  which  it 
has  not  in  the  latter. 

New  York  insists  that  the  effect  of  these  differentials  is  to 
force  traffic  out  of  natural  channels  into  unnatural  and  more 
expensive  routes,  and  that  the  final  effect  is  to  impose  an  enor- 
mous burden  upon  the  public.  With  respect  to  all-rail  traffic 
this  premise  of  fact  is  not  well  taken.  The  actual  cost  of  deliv- 
ering grain  into  the  hold  of  tlie  ship  from  the  average  point  of 
origin  is  probably  three  cents  per  hundred  pounds  less  at  Balti- 
more tlian  at  New  York.  The  cost  of  the  ocean  transportation 
from  Baltimore  may  be  somewhat  greater  although  New  York 
and  Boston  have  strenuously  affinned  the  contrary.  Hence 
traffic  which  passes  tlirough  New  York  and  Boston  under  the 
operation  of  these  differentials  is  forced  into  a  more  expensive 
route  than  as  though  it  passed  out  through  Baltimore. 

With  respect  to  this  ex-lake  grain,  the  assumption  of  New 
York  may  be  correct,  but  we  do  not  think  this  consideration 
should  be  controlling.  To  decree  that  traffic  should  always 
move  by  the  cheapest  route  would  be  to  entirely  eliminate  com- 
petition, wliich,  within  reasonable  bounds,  is  for  the  interest  of 
the  general  public. 

It  was  also  strongly  urged  upon  the  Commission  by  the  repre- 
sentatives of  New  York  and  Boston  that  the  desire  of  the  lines 
sending  those  ports  was  to  eliminate  the  present  differentials  by 
u  reduction  in  the  export  rate  to  those  ports,  and  it  was  said 
that  this  must,  in  the  nature  of  things  be  a  permanent  reduction 
and  tliat,  therefore,  it  would  result  in  a  substantial  saving  to  the 
public. 

It  seems  probable  that  if  the  differentials  were  to  l>e  wiped 
out  at  the  prc^sent  time  this  would  be  done  by  applying  at  Boston, 
New  York,  and  Philadelphia,  upon  export  traffic,  the  domestic 
rate  to  Baltimore.  It  is  also  tnie  that  this  export  rate  could 
not  be  advanced  without  advancing  the  Baltimore  domestic  rate, 
since  it  would  l)e  impossible  to  maintain  at  that  port  a  higher 
rate  on  export  than  on  domestic  business.  But  what  possible 
guaranty  is  there  that  the  domestic  rate  at  Baltimore  would  not 
be  advanced?      In  1902  domestic  rates  to  all  these  ports  were 
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raised,  and  although  this  Commission  found  that  the  advance 
was  unjustifiable  it  has  been  kept  in  effect  except  during  the  sea- 
son of  lake  navigation.  The  present  export  rate  is  four  cents 
lower  than  the  domestic  rate  at  New  York.  If  that  domestic 
rate  is  too  high  it  ought  to  be  reduced,  but  we  do  not  think  it 
would  be  just  to  the  communities  affected  nor  to  the  lines  serving 
those  communities,  nor  that  in  the  end  it  would  benefit  the  gen- 
eral public  to  deprive  the  ports  of  Philadelphia  and  Baltimore 
of  tlie  ability  to  compete  for  this  trafiic. 

We  have  not  considered  westbound  differentials  applicable  to 
import  traffic  since  there  are  no  facts  in  this  record  upon  which 
to  base  an  opinion.  With  respect  to  export  differentials  we  con- 
clude :  that  tlie  differential  on  flour  both  all-rail  and  lake-and-rail 
should  be  2  cents  per  hundred  pounds  at  Baltimore  and  1  cent 
per  hundred  pounds  at  Philadelphia;  that  there  should  be  al- 
lowed both  Baltimore  and  Philadelphia  a  differential  of  3/10  of 
1  cent  per  bushel  on  ex-lake  grain;  that  otherwise  the  present 
differentials  should  remain  in  force.  This  is  not  a  proceeding 
in  which  the  Commission  could  make  an  order,  nor  do  we  intend 
to  intimate  that  the  facts  appearing  would  justify  an  order  in 
any  proceeding.  Our  impression  is  that  the  above  modifications 
would  be  fair  to  the  various  communities  and  lines  of  railway 
interested,  and  that  it  is  in  the  public  interest  that  these  differ- 
entials should  be  so  adjusted  that  all  the  ports  and  the  various 
lines  serving  them  may  fairly  compete  for  this  traffic. 

Clements,  Commissioner,  dissenting: 

I  cannot  join  in  the  suggestions  of  the  majority,  which  are 
in  effect  recommendations  for  the  avowed  purpose  of  the  fixing 
of  differentials  in  freight  rates  on  export  traffic  moving  through 
the  respective  ports  in  question  and  between  the  competing  rail- 
roads leading  thereto.  It  is  said  in  the  report,  "it  has  been 
seen,  however,  that  the  purpose  of  the  differential  is  to  distribute 
this  competitive  traffic  between  the  different  ports;"  also  "the 
real  question"  is,  on  what  basis  shall  rates  be  equalized  through 
the  various  ports.'^  Again  it  is  said,  "when  the  Commission 
examined  his  subject  in  the  Produce  Exchange  case  *  *  * 
its  only  function  was  to  determine  whether  the  Act  to  regulate 
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commerce  had  been  violated.  Our  relation  to  the  subject  today 
is  a  broader  one,  certainly  if  we  comply  with  the  request  of  the 
petitioners  at  whose  instigation  this  proceeding  was  instituted. 
We  are  to  say,  not  whether  these  differentials  are  lawful  merely^ 
but  whether  on  the  whole,  considering  the  interests  of  all  parties^ 
tliey  are  fair." 

If  this  were  a  proceeding  against  a  carrier  reaching  by  its 
lines  all  of  the  ports  in  question  it  would  be  within  the  jurisdic- 
tion of  the  Commission  to  deal  with  the  differences  in  rates  as 
discriminations  between  localities  by  such  carrier  and,  if  found 
undue,  to  condemn  them.  In  the  case  of  Kemble  v.  the  Lake 
Shore  &  Michigan  Southern  Railway  Company,  referred  to  in 
the  report,  the  complaint  was  against  carriers  making  a  through 
line  both  to  Boston  and  to  New  York,  so  that  the  question  pre- 
sented was  that  of  discrimination  by  the  same  line  as  between  the 
two  places,  both  being  served  by  it  But  there  is  a  manifest 
and  radical  difference  between  a  matter  of  discrimination  like 
that  by  a  carrier  between  places  on  its  line,  and  which  is  clearly 
covered  by  tlie  provisions  of  the  third  section  of  the  Act  to  regu- 
late commerce  and  the  fixing  of  differentials  in  rates  to  or 
through  tlie  various  ports  and  over  independent  and  competing 
railroads.  In  the  latter  case  the  law  has  undertaken  to  leave  the 
free  play  of  competition  to  adjust  rates,  subject  only  to  the 
requirements  made  of  each  carrier  that  its  rates  shall  be  reason- 
able and  just  and  shall  not  unduly  discriminate  between  com- 
modities or  between  persons  and  localities  reached  or  served  by 
it  and  that  duly  established  and  published  rates  be  observed. 
The  forep:oing  report  proceeds  upon  the  idea  that  there  is  some 
legitimate  and  ascertainable  standard  of  fairness  by  which  there 
can  be  fixed  a  limited  and  proper  degree  of  competition  and 
measure  of  distribution  of  the  traffic  between  the  ports  and  car- 
riers other  than  that  wrought  by  competition.  The  law  under^ 
takes  to  fix  no  such  standard  or  limitation ;  nor  does  it  authorize 
the  Commission  to  do  so  even  for  the  purpose  of  putting  to  rest 
these  questions  so  long  and  so  often  involved  in  competitive  con- 
tests between  carriers.  The  futility  of  the  undertaking  of  the 
Commission  to  do  so  is  illustrated  in  the  following  admission 
contained  in  its  conclusions : 
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^'We  have  endeavored  to  find  some  fundamental  principle  by 
the  application  of  which  this  dispute  might  be  laid  at  rest,  but 
entirely  without  success.  It  is  said  that  a  fair  differential  is 
one  which  would  give  to  these  several  ports  the  traffic  to  which 
they  are  entitled.  It  is  also  said  that  these  several  ports  are 
entitled  to  what  of  this  traffic  they  can  obtain  under  a  fair 
differential." 

The  findings  declare,  "there  is  no  testimony  in  this  record 
which  attempts  to  show  the  relative  cost  of  handling  this  traffic," 
yet  the  question  of  a  differential  in  rates  is  intimately  connected 
with  the  question  of  the  reasonableness  of  the  rates  involved, 
and  cost  of  service  is  one  factor  of  too  much  importance  in  con- 
nection therewith  to  be  ignored.  It  is  not  enough  to  say  that 
equalizing  the  export  rates  is  but  taking  into  account  the  car- 
riage from  origin  to  destination  and  taking  from  the  inland  rate 
as  compensation  the  post-terminal  charges  from  the  out-ports, 
for  on  this  point  the  findings  are  no  more  satisfactory.  They 
say,  "it  is  therefore  impossible  to  find  with  any  degree  of  con- 
fidence what  the  rates  from  these  ports  have  been."  The  higher 
insurance  rates  to  be  compensated  are  quite  as  elusive.  These 
it  is  said  "would  be  in  the  long  run  a  real  disadvantage  against 
these  ports,  but  there  is  no  testimony  in  this  case  from  which  we 
can  place  any  exact  figure  upon  this  disadvantage,"  but  the 
differentials  are  to  be  fixed  to  the  fraction  of  a  cent.  The 
futility  of  the  undertaking  is  further  illustrated  in  the  following 
declaration  found  in  the  opinion : 

"There  is  no  just  principle  which  would  compel  this  company 
against  its  will  to  apply  at  New  York  the  same  rate  as  at  Phil- 
adelphia, when  the  cost  of  rendering  that  service  is  distinctly 
greater.  It  might,  as  a  matter  of  competition,  see  fit  to  do  so, 
but  it  could  not  in  justice  be  compelled  to."  It  is  further  said : 
"If,  again,  it  can  be  properly  done  these  rates  should  be  so  ad- 
justed that  this  competitive  traffic  will  be  fairly  distributed  be- 
tween the  different  lines  of  railway  which  serve  these  ports." 

Thus  it  is  seen  the  purpose  and  effect  of  the  conclusions  is 
to  declare  what  differences  in  rates  the  railroads  should  make  to 
the  four  ports  for  the  purpose  of  distributing  the  business. 
Whether  the  carriers  see  fit  to  follow  the  suggestions  of  the  Com- 
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mission,  which  thej  are,  of  course,  in  no  sense  bound  to  do,  or 
decline  to  accede  to  the  same  will,  in  my  opinion,  leave  the  Com- 
mission in  an  embarrassing  attitude.  If  they  refuse  we  are 
powerless  to  enforce  the  recommendations,  yet  compromised  in 
any  subsequent  proceeding  against  finding  other  as  reasonable 
rates.  If  tliey  acquiesce  we  will  have  gone  beyond  our  author- 
ity to  interfere  in  tlie  course  of  trade,  determining  Uie  direction 
and  destination  of  commerce,  a  matter  with  which  we  are  not 
charged.  To-morrow  we  may  be  called  upon  to  determine  what 
sliare  the  Gulf  ports  may  have,  and  the  Gulf  roads  may  carry ; 
the  next  day  to  fix  tlie  proportion  to  which  tlie  Pacific  coast  is 
entitled. 

While  the  situation  justified  the  inquiry,  the  facts  disclosed 
do  not,  in  my  judgment,  justify  the  conclusions  reached  for  the 
reason  that  I  believe  they  do  violence  to  the  great  principle  of 
competition  which  the  (Congress  and  the  Sui)reme  Court  have 
so  jealously  and  ccmsistently  nourished  as  one  of  the  funda- 
mental riglits  of  the  public.  In  declaring  as  between  competing 
lines  and  competing  ports  what  differentials  shall  govern,  assum- 
ing that  they  will  govern,  we  hamper  competition,  and  by  this 
regulation  of  distribution  effect  in  reality  a  division  of  territory, 
a  division  of  traffic  and  a  division  of  earnings,  which  in  sub- 
stance and  effect  tend  to  defeat  not  only  tlie  purposes  of  the  anti- 
trust act  against  tlie  restraint  of  trade,  but  the  i^oling  provision 
of  the  Interstate  C'ommerce  Act,  with  the  enforcement  of  which 
the  Commission  is  charged. 

In  this  thirty  years'  contest  over  the  traffic  under  considera- 
tion there  have  been  truces  and  arbitrations  before  this;  but 
when  ilr.  Fink  was  chosen  it  was  by  the  carriers,  and  when 
Judge  Cooley  and  his  associates,  the  Advisory  Commission,  were 
called  in  1882,  it  was  by  the  carriers.  When  Judge  Cooley  was 
called  in  188()  on  western  differentials  it  was  by  the  carriers. 
And  these  arbitrators  did  what  ?  They  left,  as  they  were  doubt- 
l(?ss  expected  and  as  they  were  bound  to  do,  conditions  as  they 
found  them.  The  carriers  by  competition  and  every  device  in 
economy  human  ingenuity  could  invent  had  reached  in  these 
years  of  struggle,  competition  and  the  natural  course  of  trade, 
results  which  were  not  satisfactory  to  all  of  the  communities  and 
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to  shippers,  and  to  satisfy  these,  disinterested  non-carriers  were 
called  in  to  give  a  lay  opinion  and  pleading  lack  of  information 
and  substantial  justice  they  approved  what  they  found  and  the 
differentials  were  accordingly  left  undisturbed  while  the  truce 
lasted. 

May  competing  carriers  lawfully  effect  through  the  agency  of 
the  Commission  restraint  of  competition  and  trade  by  a  division 
of  traffic  between  themselves  and  the  ports  when  to  do  the  same 
thing  through  an  agency  of  their  own  would  be  unlawful  ?  I 
think  not. 

The  expectation  of  putting  these  questions  to  ultimate  rest 
could  spring  only  from  a  Utopian  dream.  Their  permanent 
rest  is  perhaps  neither  practicable  in  view  of  the  interests  of  the 
ports  and  carriers  nor  desirable  in  the  interest  of  the  public. 

The  unmolested  freedom  of  competition  by  lawful  methods 
permitting  the  free  course  of  traffic  is  more  likely  to  give  to  each 
community  and  carrier  the  fair  and  just  rewards  of  its  enter- 
j)rise  and  public  spirit  and  just  rates  to  the  public  than  any 
devised  plan  of  fixed  differentials  between  competing  carriers  to 
compose  conflicting  interests  by  apportionment  of  the  traffic  and 
which  in  the  nature  of  the  case  must  be  more  or  less  arbitrary. 
It  is  at  least  safe  to  keep  within  both  the  spirit  and  letter  of 
the  law. 


MEMOKANDUM. 


Filed  June  2S,  1903. 

Pkouty,  Commissioner: 

Soon  after  the  promulgation  of  the  opinion  of  the  Commis- 
sion in  the  above  investigation  a  communication  was  received 
from  the  Boston  Chamber  of  Commerce  calling  attention  to  the 
fact  that  the  application  of  a  uniform  differential  of  three-tenths 
of  a  cent  per  bushel  upon  all  kinds  of  ex-lake  grain  would  result 
in  allowing  almost  twice  as  great  a  differential  per  hundred 
pounds  upon  oats  as  upon  wheat.  R  was  also  stated  that  when- 
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No.  782. 
ST.  LOUIS  HAY  &  GKAIN  COMPANY 

V. 

CHICAGO,  BURLINGTON  &  QUINCY  RAILROAD 
COMPANY;  TERRE  HAUTE  &  INDIANAPOLIS 
RAILROAD  COMPANY  and  V.  T.  MALOTT,  Receiv- 
er thereof;  ILLINOIS  CENTRAL  RAILROAD  COM- 
PANY; CLEVELAND,  CINCINNATI,  CHICAGO 
&  ST.  LOUIS  RAILWAY  COMPANY;  BALTIMORE 
&  OHIO  SOUTHWESTERN  RAILROAD  COM- 
PANY; CHICAGO  &  ALTON  RAILROAD  COM- 
PANY; WABASH  RAILROAD  COMPANY;  TO- 
LEDO, ST.  LOUIS  &  WESTERN  RAILROAD 
COMPANY;  and  CHICAGO,  PEORIA  &  ST.  LOUIS 
RAILWAY  COMPANY  OF  ILLINOIS. 


Decided  May  15,  1905. 


When  a  carload  of  hay  destined  to  East  St.  Louis,  111.,  is  delivered  by 
the  carrier  at  a  warehouse  designated  by  the  shipper  or  consignee 
prior  to  arrival  in  that  city,  or  to  the  proper  switching  road,  or  is 
placed  upon  the  team  track  of  the  carrier,  if  no  specific  delivery  is 
njimcd,  the  car  has  been  properly  delivered  and  the  carrier  may  in- 
sist that  the  consignee  shall  accept  such  delivery;  and  in  case  the 
consignee  intercepts  and  sells  the  carload  while  upon  a  hold  track,  after 
arrival  at  East  St.  Louis  but  before  such  delivery,  he  thereby  accepts 
delivery.  If  the  consignee,  instead  of  removing  the  hay  from  the 
car  so  delivered,  sells  it  to  complainant,  and  a  carrier,  upon  an  order 
of  the  original  consignee  or  of  complainant,  moves  the  car  to  com- 
plainant's storehouse  in  East  St  Louis,  that  is  a  new  and  independ- 
ent service  on  reconsignment  performed  entirely  within  the  State  of 
Illinois,  of  which  this  Conunission  has  no  jurisdiction;  but  it  is  con- 
silercd  that  Congress  might,  directly  or  through  the  Commission,, 
require  that  shippers  shall  be  allowed  a  certain  time  after  arrival  in 
East  St.  Louis  to  designate  the  point  of  delivery  for  interstate  ship- 
ments, and  that  such  delivery  be  made  accordingly. 
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Jos.  W.  Dye  for  complainant 

E.  S.  Robert  for  C,  B.  &  Q.  K.  R  Co. 

Ed  Baxter  for  I.  C.  R  K.  Co. 

8.  0.  Bayless  for  C,  C,  C.  &  St  L.  Ry.  Co. 

Edward  Barton  for  B.  &  O.  S.  W.  R  R  Co. 

B.  M.  Shaw  for  C.  &  A.  R  R  Co. 

C.  N.  Travous  for  W.  R  R.  Co. 

P.  B.  Warren  for  T.,  St  L.  &  W.  R  R  Co.  and  C,  R  &  St 
L.  Ry.  Co. 

Thomas  E,  Ralston  for  Wiggins  Ferry  Co. 

J.  0.  Williams  for  T.  H.  &  I.  R  R  Co.  and  V.  T.  Mallott, 
Receiver. 

Report  and  Opinion  of  the  Commission. 

Prouty,  Commissioner: 

The  St  Louis  Hay  &  Grain  Company,  the  complainant  in 
this  case,  is  a  corporation  under  the  laws  of  the  State  of  Illinois 
engaged  in  the  purchase  and  sale  of  hay  with  its  principal  oflSce 
at  St  Louis.  In  the  course  of  its  business  it  owns  and  operates 
two  storehouses  at  East  St  Louis  knoAvn  as  the  Union  and  Na- 
tional warehouses,  which  are  situated  upon  the  tracks  of  the 
Wiggins  Ferry  Company  and  the  Southern  Railway.  The 
complainant  purchases  hay  in  the  yard  in  East  St  Louis  which 
it  takes  to  these  warehouses  for  the  purpose  of  unloading,  sorting 
and  reloading  for  shipment  to  various  points  outside  the  State 
of  Illinois.  The  complainant  insisted  and  we  find  that  practi- 
cally all  the  hay  handled  by  it  through  these  warehouses  final- 
ly becomes  the  subject  of  interstate  transportation  by  rail. 

The  Wiggins  Ferry  Company  and  the  Southern  Railway 
Company  each  charge  the  complainant  $2.00  for  switching  a 
carload  of  hay  to  its  warehouses.  In  addition  to  this  the  de- 
fendant carriers  which  bring  hay  from  the  country  into  East 
St  Louis  make  a  charge  which  they  denominate  a  reconsign- 
ment  charge  of  $2.00  per  carload  for  delivering  the  hay  to  the 
Wiggins  Ferry  Company  or  the  Southern  Railway;  and  it  is 
the  imposition  of  this  charge  which  the  complainant  attacks.  In 
order  to  understand  the  exact  conditions  imder  which  the  charge 
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is  imposed  it  is  necessary  to  consider  the  method  of  handling 
hay  at  East  St  Louis. 

The  testimony  indicates  that,  as  a  rule,  hay  is  shipped  into 
East  St.  Louis  from  country  points,  largely  from  the  State  of 
Illinois,  consigned  to  some  commission  man.  Aft«r  the  arrival 
of  the  hay  the  commission  man  sells  it,  and  this  seems  to  be  in- 
variably done  upon  an  actual  inspection  of  each  carload.  A 
portion  of  this  hay  is  unloaded  at  East  St  Louis  for  consump- 
tion there.  Another  portion  is  bought  up  and  sent  on  to  other 
destinations.  That  going  forward  is  sometimes  sent  on  without 
unloading  but  is  ordinarily  taken  to  some  warehouse  like  those 
of  complainant 

The  defendant  railroads  which  bring  this  hay  into  East  St 
Louis  have  without  exception  what  are  known  as  team  tracks, 
where  cars  are  placed  for  unloading  by  team,  and  it  is  upon  these 
tracks  that  such  of  the  carloads  are  received  and  unloaded  as  are 
for  consumption  in  East  St.  Louis.  The  defendants  also  have 
what  are  known  as  hold  tracks  upon  which  incoming  carloads  of 
freight  seem  generally  to  be  placed  in  the  first  instance  before 
being  distributed.  If  hay  is  consigned  to  a  particular  ware- 
house at  East  St  Louis  the  carrier  delivers  it  to  that  warehouse, 
if  upon  its  own  track,  or  to  that  railroad  upon  which  the  ware- 
house is  located  without  any  charge  in  addition  to  the  regular 
freight  rate.  If  consigned  to  a  particular  individual,  that  in- 
dividual may  indicate  either  by  general  instructions,  or  by  par- 
ticular order  applicable  to  a  single  carload,  the  point  of  delivery, 
and  this  delivery  is  made  for  the  regular  freight  rate.  If  no 
special  delivery  has  been  designated  previous  to  the  arrival  of 
the  car,  it  is  placed  upon  the  team  tracks  of  the  various  lines  as 
soon  as  may  be.  The  testimony  showed  that  almost  invariably, 
in  case  of  most  of  the  defendants,  the  car  was  put  on  the  team 
tracks  before  notice  of  its  arrival  was  given,  so  that  the  commis- 
sion merchant  when  he  took  his  prospective  customer  to  inspect 
the  hay  generally  found  it  upon  those  tracks.  To  this  the  Bur- 
lington system  seemed  to  be  an  exception,  it  being  the  rule  to 
find  carloads  in  case  of  that  defendant  upon  its  hold  tracks.  It 
was  also  said  by  several  witnesses  that  it  was  difficult  to  induce 
buyers  to  inspect  carloads  of  hay  unless  they  were  placed  upon 
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the  team  tracks  so  that  they  could  be  readily  found  and  exam- 
ined. 

If  a  car  is  purchased  for  consumption  in  East  St.  Louis  it  is 
imloaded  upon  the  team  track  where  it  stands  when  it  is 
bought ;  but  if  it  is  purchased  for  sale  outside  East  St.  Louis  it 
must  usually  be  taken  to  some  warehouse,  as  already  indicated. 
In  that  event  the  commission  man  to  whose  consignment  the  hay 
was  shipped  makes  reconsignment  of  the  carload  and  directs  the 
railroad  company  to  deliver  it  at  the  desired  warehouse  or  pos- 
sibly to  deliver  it  to  some  connecting  carrier  for  shipment  in 
its  present  condition. 

When  this  is  done  the  car  must  be  taken  from  the  team  track 
and  switched  either  to  the  warehouse,  or  to  the  railroad  upon 
which  the  warehouse  is  situated,  or  to  the  connecting  line  which 
is  to  carry  it  on  to  its  destination.  A  new  and  distinct  service 
is  required  if  the  car  has  been  already  placed  upon  the  team 
track.  If,  however,  the  car  is  still  upon  the  hold  tracks  of  the 
railway  it  can  ordinarily  be  sent  to  the  point  designated  by  the 
reconsignor  at  substantially  the  same  cost  as  it  could  be  placed 
upon  the  team  tracks.  It  was  conceded  by  the  complainant  that 
$2.00  was  a  reasonable  sum  to  be  charged  for  the  service  ren- 
dered provided  any  charge  was  lawful. 

The  complainant  insisted  that  the  defendants  made  no  similar 
charge  for  the  reconsignment  of  grain  and,  therefore,  discrim- 
inated against  hay  and  other  commodities.  It  appeared  that 
this  charge  was  first  imposed  January  1,  1903.  Previous  to  that 
time  the  consignee  might  within  48  hours  reconsign  carloads 
at  East  St.  Louis,  and  the  carriers  would  deliver  at  the  desti- 
nation of  the  reconsignment  without  additional  charge.  The 
present  rule  when  first  put  in  effect  applied  to  all  commodities 
alike  including  grain.  The  State  of  Illinois  has  a  statute  pro- 
viding that  the  point  of  delivery  may  be  changed  without  ex- 
pense to  the  consignee  in  case  of  grain,  provided  the  carrier  is 
notified  before  the  car  has  been  unloaded.  Application  was 
made  to  the  Railroad  and  Warehouse  Commission  of  the  State 
of  Illinois  for  relief  from  this  proposed  reconsignment  charge, 
and  that  commission  made  an  order  directing  that  consignees 
be  allowed  until  five  o'clock  in  the  afternoon  of  the  day  after 
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receiving  notice  of  the  arrival  of  carloads  of  grain  in  which  to 
designate  the  destination  of  such  carloads  and  that  delivery 
should  be  made  at  the  point  designated  without  the  payment  of 
the  reconsigning  charge.  It  would  seem  from  the  testimony 
that  this  order  has  been  observed  by  some  of  the  defendants 
and  ignored  by  others.  It  will  be  noticed  that  the  order  applied 
only  to  grain.  All  the  defendants  have  exacted  the  reconsign- 
ment  charge  upon  all  other  commodities. 

The  complainant  introduced  evidence  tending  to  show  that 
the  Burlington  System  had  made  delivery  to  the  Wiggins  Ferry 
Company  at  East  St  Louis  for  transfer  to  the  Mound  City 
warehouse  at  St.  Louis  of  reconsigned  cars  without  requiring 
payment  of  the  re-consignment  charge.  The  introduction  of 
this  testimony  was  opposed  by  the  railroads  because  no  such 
issue  was  raised  by  the  complaint.  Thereupon  the  complain- 
ant asked  that  it  might  be  allowed  to  amend  its  petition.  This 
motion  was  taken  under  advisement  and  the  testimony  received. 

In  the  view  taken  of  the  case  by  the  Commission  that  fact, 
if  established,  would  be  immaterial  and  the  right  to  amend 
has,  therefore,  been  denied. 

The  complainant  insisted  that  the  defendants,  by  their  rules 
and  regulations,  should  allow  5  days  free  time  for  the  unload- 
ing of  hay  at  East  St.  Louis,  whereas  in  fact  but  48  hours  are 
allowed.  It  would  seem  that  formerly  the  free  time  was  as 
claimed  by  complainant,  but  that  since  1899  the  car  service 
rules  have  allowed  but  48  hours,  from  7  o'clock  in  the  morn- 
ing, after  the  car  was  placed  for  unloading.  This  appeared 
from  the  printed  rules  and  the  testimony  showed  that  such  rule 
has  been  uniformly  enforced.  The*  complainant  also  alleged 
in  its  complaint  that  the  charge  of  $1.00  per  day  was  unrea- 
sonable, but  this  was  not  insisted  upon  on  the  trial.  It  is  the 
usual  charge  and  would  not  be  disapproved  by  the  Conmussion 
without  careful  consideration. 

Conclusions. 

If  a  carload  of  hay  is  consigned  to  a  particular  warehouse 
in  East  St.  Louis,  tlie  carrier  delivers  it  at  the  warehouse,  if 
upon  its  tracks,  or  to  the  proper  switching  road  if  not     If  the 
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consignee,  before  the  arrival  of  the  car  at  East  St  Louis,  gives 
directions  for  its  delivery  at  a  particular  warehouse,  or  to  a 
particular  railroad,  this  delivery  is  made.  If  no  point  of  de- 
livery is  named  in  the  consignment,  and  no  directions  have  been 
given  before  the  arrival  of  the  car  in  East  St.  Louis,  the  car- 
rier places  it  upon  its  team  track.  Now,  when  the  car  has  been 
disposed  of  in  the  above  manner,  we  think  the  service  of  the 
railway  in  respect  of  that  shipment  is  complete.  The  car  has 
been  properly  placed  for  the  delivery  of  its  contents  and  the 
carrier  may  insist  that  the  consignee  shall  accept  delivery  at 
that  point  If  the  consignee  of  that  hay,  instead  of  removing 
it  from  the  car  himself,  sells  it  to  this  complainant,  and  the 
railroad  company,  either  upon  the  order  of  the  original  con- 
signee or  of  this  complainant,  moves  that  car  to  the  storehouse 
of  complainant  in  East  St  Louis,  that  is  a  new  and  independ- 
ent service,  performed  entirely  within  the  State,  over  which 
this  Commission  has  no  jurisdiction. 

If,  as  sometimes,  though  not  ordinarily  happens,  the  car 
has  not  been  placed  for  delivery  before  it  is  purchased  by  com- 
plainant, the  railroad  has  not  completed  its  contract  of  trans- 
portation. But  it  is  evident  that  if  a  distinction  were  made  in 
imposing  these  reconsignment  charges  between  cars  actually 
upon  the  hold  tracks  when  consigned  and  those  upon  the  team 
tracks,  this  would  lead  to  endless  disputes  and  furnish  a  ready 
means  of  discrimination.  We  think,  therefore,  that  the  car- 
riers have  the  right  to  insist  that  when  once  a  car  has  reached 
East  St  Louis  and  is  on  its  way  to  a  particular  destination 
it  shall  be  delivered  at  that  destination,  and  that  if  the  con- 
signee for  his  own  convenience  intercepts  the  car  before  it  is 
placed  for  final  delivery  this  does  not  alter  the  rights  of  the 
parties.  He  may  insist  upon  having  his  car  placed  promptly 
upon  the  team  track  where  it  can  be  examined  and  sold,  but  if 
he  sees  fit  to  accept  and  sell  his  car  upon  the  hold  track  be 
thereby  accepts  a  delivery  there. 

Transportation  by  rail  undoubtedly  involves  a  suitable  de- 
livery. Discrimination  may  arise  in  the  delivery  as  well  as 
in  the  receipt  or  the  transportation.  Authority  over  the  trans- 
portation must  carry  with  it  authority  over  the  delivery.  It 
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is  probable  that  the  •Congress  of  the  United  States  might, 
either  directly  or  through  a  commission,  provide  with  respect 
to  hay,  just  as  the  Illinois  Commission  has  attempted  to  pro- 
vide with  respect  to  grain,  that  shippers  shall  be  allowed  a  cer- 
tain length  of  time  after  the  arrival  of  the  car  at  East  St 
Louis  in  which  to  designate  the  point  of  delivery,  and  that  such 
delivery  shall  be  made  accordingly,  somewhat  as  Congress  has 
already  done  in  respect  of  the  car  itself  in  the  Safety  Appliance 
Act.  It  may  be  that  the  railroads  could,  without  disprojxjrtion- 
ate  inconvenience,  allow  that  privilege,  and  that  they  ought  to 
allow  it  ;  but  Congivss  has  not  interfei'cd  and  this  Commission 
has  no  power  to  make  such  a  regulation.  In  the  absence  of  one 
we  think  that  the  defendants  may  deliver  this  hay  in  the  ordinary 
way,  and  that  after  having  made  one  delivery  any  subsequent 
senice  is  distinct  from  the  original  contract  of  carriage. 

The  complainant  insists  that  inasmuch  as  this  hay  is  finally 
sent  to  points  without  the  State  it  is  to  be  regarded  from  the 
moment  it  is  ordered  to  complainant's  warehouse,  as  in  process 
of  interstate  transportation.  While  this  may  be  so  in  one  sense, 
and  while  without  doubt  it  is  often  true  that  commodities  tem- 
porarily stored  are  to  be  regarded  as  in  transit,  we  hardly  think 
that  can  be  said  in  this  case.  This  hay  is  shipped  to  East  St 
Louis  as  its  final  destination.  ^Much  of  it  is  actually  con- 
sumed there.  When  the  complainant  purchases  it  and  takes 
possession  of  it  the  contract  of  transportation  under  which  it 
started  is  at  an  end.  The  mere  fact  that  complainant  may  in- 
tend to  send  it  on  to  some  interstate  point  could  hardly  make 
the  service  of  switching  that  carload  to  its  warehouse  an  act 
of  interstate  transportation  within  the  provisions  of  the  Act 
to  regulate  commerce.  If  the  complainant  is  fairly  entitled 
to  this  reconsignment  privilege  without  additional  compensa- 
tion it  must  obtain  it  by  application  to  the  State  of  Illinois,  in 
case  of  state  shipments,  and  to  the  Congress  of  the  United 
States  in  case  of  interstate. 

The  testimony  of  the  complainant  showed  that  in  three  in- 
stances the  Chicago,  Burlington  &  Quincy  Railroad  Company 
had  re-consigned  hay,  arriving  at  East  St.  Louis,  to  a  ware- 
house located  upon  the  west  bank  of  the  Mississippi  River  with- 
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out  exacting  the  reconsignment  charge  of  $2.00  per  car.  The 
officials  of  that  line  denied  all  knowledge  of  these  transactions, 
stated  that  it  was  the  intention  of  that  company  to  uniformly 
impose  the  charge,  and  that  if  not  imposed  in  this  instance  it 
must  have  been  the  result  of  an  oversight.  We  see  no  reason 
to  doubt  the  truthfulness  of  this  statement,  and  that  being  so, 
we  do  not  think  that  the  fact  of  accidentally  failing  to  impose 
this  charge  in  these  three  instances  could  in  any  wise  affect  the 
disposition  of  the  matter  before  us.  These  shipments  were 
reconsigned  to  an  interstate  point,  and  if  it  were  shown  that 
the  Burlington  Eoad  intentionally  practiced  discriminations 
of  this  kind  it  might  amount  to  a  violation  of  law  which  Avould 
at  least  require  proceedings  of  a  criminal  nature,  if  it  did  not 
entitle  the  complainant  to  an  action  for  damages  as  it  probably 
would. 

No  substantial  question  is  presented  by  that  branch  of  the 
complaint  relating  to  demurrage  charges.  It  appears  that  these 
charges  are  the  same  as  those  usually  imposed  elsewhere,  and 
that  they  are  assessed  against  all  persons  alike  according  to  the 
rules  now  in  force.  While  we  make  no  finding  in  favor  of  the 
reasonableness  of  either  the  amount  or  the  free  time,  we  cer- 
tainly could  not  predicate  a  finding  of  unreasonableness  upon 
any  testimony  in  this  case. 

The  complaint  is  dismissed. 
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SOUTHERN  RAILWAY  COMPANY. 


Decided  May  15,  1905. 


1.  Stopping  a  commodity  in  transit  for  treatment  or  reconsignment  is 

in  the  nature  of  a  special  privilege  which  the  carrier  may  concede, 
but  which  the  shipper,  under  the  present  state  of  the  law,  cannot 
demand  as  a  matter  of  lawful  right;  but  carriers  may  not  unjustly 
discriminate  between  markets  or  individuals  in  the  granting  of  such 
privileges. 

2.  In  allowing  the  privilege  of  reconsigning  hay  at  East  St.  Louis  to 
southern  destinations,  defendants  are  entitled  to  charge  for  such 
privilege  what  it  actually  costs  them;  and  the  fair  average  cost  to 
the  carrier  when  complainant  or  others  handle  the  hay  through 
warehouses  at  East  St.  Louis,  over  and  above  the  cost  of  handling 
in  East  St.  Louis  a  through  shipment  via  East  St.  Louis  to  southern 
destinations,  is  $2  to  $2.50  per  car,  or  approximately  1  cent  per  100 
lbs.  Shipments  routed  through  East  St.  Louis  are  carried  from  that 
point  to  southern  destinations  at  a  proportional  rate,  which  is  2  cents 
per  100  lbs.  above  the  rate  from  Ohio  River  crossings  to  the  same 
destinations.  Hay  reconsigned  to  such  points  from  warehouses  in 
East  St.  Louis  is  charged  4  cents  per  100  lbs.  above  the  Ohio  River 
rate.  Hay  appears  to  be  reconsigned  from  warehouses  at  Ohio  River 
points,  and  at  Nashville  and  Memphis,  to  southern  points  without 
additional  charge. 

Eeldj  upon  all  the  facts,  that  defendants*  rates  on  reconsignments  of  hay 
from  warehouses  in  East  St.  Louis  to  points  south  of  the  Ohio  River, 
amounting  to  2  cents  more  than  their  proportional  rate  from  East  St. 
Louis  on  through  shipments,  are  unjust  and  unreasonable,  and  that 
complainant  is  entitled  to  reparation. 
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Jos.  W,  Dye  for  complainant. 

Ed  Baxter  for  M.  &  O.  R.  R  Co.,  I.  C.  E.  R.  Co.  and 
1.  &  K  R.  R.  Co. 

Ed  Baxter,  E.  C.  Kramer  and  C.  B.  Northrup  for  So.  Ry.  Co. 

Report  and  Opinion  of  the  Commission. 

Pbouty,  Commissioner: 

The  defendants  in  this  proceeding  are  the  Mobile  &  Ohio 
Railroad  Company,  the  Illinois  Central  Railroad  Company,  the 
Louisville  &  Nashville  Railroad  Company,  and  the  Southern 
Railway  Company.  They  all  operate  lines  of  railroad  leading 
from  East  St.  Louis,  Illinois,  to  points  south  of  the  Ohio  River 
and  east  of  the  Mississippi,  and  all  engage  in  the  transportation 
of  various  commodities  from  that  point  to  the  territory  above 
defined.  The  defendants  all  have  in  effect  what  they  term  pro- 
portional rates  on  hay  which  is  received  at  East  St.  Louis  by 
them  from  their  connections.  These  proportional  rates  to 
southeastern  points  are  two  cents  above  the  rate  from  the  Ohio 
River  when  the  shipment  is  made  directly  through  East  St. 
Louis,  but  if  the  hay  is  "reconsigned"  at  East  St.  Louis  the 
charge  is  4  cents  above  the  Ohio  River  rate.  It  is  the  imposi- 
tion of  this  additional  two  cents  for  the  privilege  of  reconsign- 
ing  to  which  the  complainant  takes  exception. 

Large  quantities  of  hay  produced  in  territory  east,  north  and 
west  of  East  St  Louis  are  consumed  in  southeastern  territory. 
This  hay  can  and  frequently  does  reach  its  destination  through 
some  other  gateway  than  East  St  Louis,  but  much  of  it  can  be 
and  is  carried  through  that  gateway.  Of  the  defendant  lines, 
the  Illinois  Central  reaches  north  of  East  St.  Louis,  but  the 
other  three  lines  terminate  there.  The  lines  of  railway  bring- 
ing this  hay  from  the  point  of  origin  also  terminate  as  a  rule  at 
East  St  Louis.  For  the  purpose  of  establishing  a  basis  of 
through  rates  upon  which  business  may  be  transacted  and  by 
which  it  wiU  be  attracted  to  the  lines  of  the  defendants  at  East 
St.  Louis,  these  proportional  rates  have  been  put  into  effect 

The  tariffs  of  some  of,  if  not  all,  the  defendants  contemplate 
the  application  of  this  proportional  rate  only  to  shipments  which 
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are  in  fact  through  billed  from  the  point  of  origin  to  destination. 
If  this  rule  were  strictly  applied,  hay  shipped  locally  to  East  St 
Louis  and  afterwards  sent  on,  even  though  not  unloaded,  should 
j)ay  a  rate  of  4  cent^  above  that  from  the  Ohio  River.  This^ 
however,  is  not  the  practical  inteipretation  which  the  carricrs^ 
themselves  have  put  upon  these  tariifs.  In  point  of  fact,  if  a 
carload  of  hay  is  c<jnsigned  to  East  St.  Louis  locally  upon  the 
local  rate,  and  the  consignee  of  that  carload  detennines  upon  its- 
arrival  in  East  St.  Louis  to  send  it  directly  forAvard,  he  may  do 
so  by  paying  to  the  line  which  brings  it  into  St.  Louis  what  i» 
called  a  reconsigning  charge  of  $2  per  car.  This  line  upon  re- 
ceiving directions  from  the  consignee  will  deliver  the  car  to  the 
J)rc^per  sou  them  line,  which  receives  it  and  carries  it  on  as  a 
through  shipment.  The  southern  lines  actually  know  that  car- 
loads of  hay  received  by  them  at  the  so-called  through  propor- 
tional  rate  have  been  shipped  into  St.  Louis  upon  the  local  rate. 
In  other  words,  they  do  not  inquire,  and  make  no  distinction  be- 
tween hay  which  has  been  billed  from  the  point  of  origin  to  some 
point  south  of  the  Ohio  River  and  hay  which  has  been  billed 
locally  into  St.  Louis  and  reconsigned  at  St.  Louis  without  being 
removed  from  the  car.  If,  however,  the  hay  is  unloaded  by  the 
oAvner  at  St.  Louis,  a  rate  4  cents  above  the  Ohio  River  rate  ia 
ahvays  imposed. 

East  St  Louis  is  an  important  hay  market,  to  which  large 
quantities  of  hay  are  shipped  for  sale.  This  hay  is  usually  con- 
signed to  commission  merchants  who  sell  it  upon  inspection  in 
the  car  in  which  it  aiTives.  The  purchaser  frequently  unloads 
it  at  East  St.  Louis  for  consumption  there.  lie  sometimes  ships 
it  forward  in  the  original  car  to  a  southeastern  point  More 
often  when  intended  for  southeastern  territory  it  is  taken  to  a 
warehouse  and  unloaded  for  the  puriK)se  of  grading,  assorting 
and  reloading. 

The  complainant  is  a  corporation  under  the  laws  of  the  State 
of  Illinois  with  its  principal  office  at  St  Louis,  Mo.,  engaged  in 
the  business  of  handling  hay,  in  course  of  which  it  operates  two 
warehouses  at  East  St  Louis.  While  the  complainant  buys  to 
some  extent  from  the  producer  in  the  country,  its  principal  busi- 
ness seems  to  be  the  purchasing  of  hay  on  the  track  from  com- 
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mission  men  at  East  St.  Louis,  which  it  sends  for  the  most  part 
into  this  southeastern  territory.  It  may  occasionally  send  for- 
ward a  car  without  unloading;  most  of  its  hay  is  taken  to  its 
warehouses,  there  unloaded,  inspected,  assorted,  and  reloaded 
for  the  southern  markets.  It  will  be  seen,  therefore,  that  the 
practical  effect  cf  this  reconsigning  rule  is  to  permit  the  track 
buyer  at  East  Su  Louis,  who  sends  the  carload  which  he  pur- 
chases directly  through  without  unloading,  to  do  so  at  a  rate  two 
cents  better  than  that  paid  by  the  complainant,  who  puts  his  hay 
into  the  warehouse.  The  evidence  fairly  shows  that  the  privi- 
lege of  unloading  is  of  value  to  the  complainant,  but  how  valu- 
able did  not  appear. 

The  defendants  justify  the  imposition  of  this  higher  charge 
where  the  hay  is  taken  to  a  warehouse  and  unloaded,  as  in  the 
case  of  the  complainant,  by  the  additional  cost  which  that  mode 
of  handling  entails.  The  complainant  insists  that  the  cost  of 
the  service  to  the  carrier  is  no  greater  in  that  case  than  in  the 
other  and  that,  therefore,  the  imposition  of  this  charge  is  unrea- 
sonable. The  important  question  of  fact  would  seem  to  be,  does 
this  additional  service  impose  an  additional  burden  upon  the 
carriers,  and,  if  so,  what  is  the  fair  amount  of  the  increased  ex- 
pense? 

Anything  like  an  exact  determination  of  this  is  rendered  im- 
possible by  the  complicated  conditions  at  East  St.  Louis.  Mr. 
Snell,  the  representative  of  the  Wiggins  Ferry  Company,  testi- 
fied that  as  a  rule  northern  lines  had  no  physical  connection  with 
southern  lines,  so  that,  ordinarily,  cars  must  be  switched  by  some 
belt  line,  of  which  there  seem  to  be  several,  in  making  the  con- 
nection. Some  lines  from  the  South  make  more  physical  con- 
nections than  others,  and  the  Southern  Railway  appears  to  o^vn 
one  of  the  belt  lines  through  which  it  forms  a  connection  with 
every  railroad  entering  East  St.  Louis  from  the  North.  The 
warehouses  at  which  hay  is  handled  are  situated  sometimes  upon 
one  line  of  riilwa^y  and  sometimes  upon  another.  It  is  evident, 
therefore,  that  the  cost  to  a  particular  railroad  of  permitting  this 
unloading  of  hay  at  East  St  Louis  would  vary  with  the  line 
by  which  the  hay  arrived  from  the  North  and  with  the  location 
of  the  warehouse  at  which  the  hay  was  handled.  Every  line  must, 
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however,  put  itself  upon  an  equality  with  its  competitor  and  t 
fact  that  some  particular  line  is  obliged  to  make  an  absorpti< 
in  the  case  of  reconsigned  business  which  it  does  not  make 
case  of  through  business  is  no  reason  why  that  absorption  shoii 
be  counted  as  a  part  of  the  expense  of  reconsignment  in  generj 
The  attempt  should  be  rather  to  arrive  at  a  fair  estimate  of  tl 
average  cost 

Perhaps  this  can  be  best  done  by  taking  the  warehouse  of  iL 
complainant  as  an  example.  This  warehouse  is  located  up( 
the  tracks  of  the  Southern  Railway  and  also  upon  those  of  tl 
Wiggins  Ferry  Company,  one  of  the  belt  lines  which  make  co 
nection,  as  we  understand  it,  between  all  incoming  and  outgoii 
railroads. 

The  Southern  Railway,  as  already  stated,  makes  connectic 
mth  all  northern  lines,  and  therefore  a  carload  of  hay  arrivir 
by  any  road  from  the  North  or  West  might  reach  the  storehou; 
of  the  complainant  in  two  ways ;  namely,  via  the  Southern  Rai 
way  and  via  the  Wiggins  Ferry  lines.  Let  us  assume,  firs 
that  it  is  sent  there  by  the  Wiggins  Ferry  route. 

The  cost  to  the  in-road  of  delivering  this  carload  may  be  a 
sumed  to  be  the  same  whether  it  is  turned  over  to  the  Wiggii 
Ferry  Company  to  be  sent  to  the  storehouse  of  the  complainan 
or  to  be  switched  to  some  connecting  line  for  through  shipmen 
There  is,  therefore,  up  to  the  point  of  its  receipt  by  the  Wiggii 
Ferry  Company  no  difference  of  expense  between  the  two  tran 
actions.  The  Wiggins  Ferry  Company  switches  the  car  to  tl 
storehouse  of  the  complainant  and  takes  out  the  empty,  as  v 
understand  the  testimony,  for  a  charge  of  $2.00  per  car.  Whei 
now,  this  hay  goes  to  the  South  the  Southern  Railway  sets  in  a 
empty  car  at  the  storehouse  of  the  complainant  and  takes  out  tl 
loaded  car.  It  may  be  fairly  assumed  that  the  service  of  takii 
out  the  loaded  car  and  placing  it  in  the  train  of  the  Southern  f 
transportation  south  entails  on  the  average,  the  same  expense 
would  be  entailed  in  taking  the  through  car  from  the  northei 
connection  and  placing  that  in  its  train.  The  difference 
service  performed  by  the  southern  road  in  the  two  cases  consis 
therefore,  in  setting  an  empty  car  at  the  storehouse  of  the  coi 
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plainant     This  service  in  our  opinion  is  fairly  worth  from  40 
to  60  cents. 

When  this  complaint  was  filed,  the  complainant,  in  a  transac- 
tion like  that  above  detailed,  paid  the  charge  of  the  Wiggins 
Ferry  Company,  which  was  then  $1.50.  Since  the  first  hearing 
of  this  case  that  charge  has  been  increased  to  $2.00,  and  is  now 
absorbed,  owing  to  certain  competitive  conditions,  by  the  line 
carrying  the  traffic  south,  in  this  instance  the  Southern  Railway. 

Let  us  assume,  now,  that  the  carload  of  hay,  instead  of  being 
delivered  to  the  Wiggins  Ferry  Company  is  delivered  directly 
to  the  Southeni  Railway.  That  company  takes  the  car  and 
places  it  in  its  southbound  train  in  case  of  through  shipment, 
but  switches  it  to  the  warehouse  of  the  complainant  if  it  is  to  be 
unloaded.  The  same  service  in  taking  the  car  out  from  the 
warehouse  must  be  performed  as  before.  We  may  assume,  again, 
that  the  cost  to  the  Southern  of  placing  the  car  in  its  train  is  the 
same  when  received  from  the  northern  road  as  when  taken  from 
the  storehouse  of  the  complainant,  so  that  the  additional  expense 
to  the  Southern  line  is  the  switching  of  the  loaded  car  to  the 
storehouse  of  the  complainant,  the  moving  of  the  empty  car  back 
to  the  northern  line,  and  the  moving  of  the  empty  car  for  its 
southbound  load  to  the  storehouse.  The  testimony  fairly  shows 
that  the  cost  of  switching  the  loaded  car  to  the  storehouse  and 
taking  the  empty  out  would  not  exceed  $2.00.  Inasmuch  as  the 
complainant  company  can  in  any  case  obtain  that  service  for 
$2.00,  and  inasmuch  as  the  Southern  Railway  itself  would  only 
be  compelled  in  that  event  to  absorb  $2.00,  it  would  be  unfair, 
certainly,  to  charge  the  complainant  more. 

It  would  seem,  therefore,  that  in  case  of  the  complainant's 
warehouse  when  shipment  south  is  made  via  the  Southern  road 
the  additional  cost  to  the  Southern  would  not  exceed  about 
$2.50.  This  does  not  include  the  additional  time  which  the  car 
is  in  service,  and  which  will  be  referred  to  later. 

Let  us  assume,  now,  that  the  shipment  south  is  made  not  by 
the  Southern,  but  by  the  Louisville  &  Nashville,  and  that  it  ar- 
rives by  the  Wabash,  which  has  no  physical  connection  with  the 
Louisville  &  Nashville.  If  the  carload  of  hay  is  delivered  di- 
rectly to  the  Louisville  &  Nashville  it  must  be  done  by  the  Wig- 
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gins  Feny  Company,  or  by  some  other  belt  line,  for  which  the 
charge  would,  be  $2.00,  which  the  Louisville  &  Nashville  ab- 
sorbs. If  it  goes  to  the  complainant's  warehouse,  it  is  delivered 
to  the  Wiggins  Ferry  Company,  and  switched  to  the  warehouse 
at  an  expense  of  $2.00.  The  ser\'ice,  therefore,  of  the  Wabash 
Railroad  and  the  Wiggins  Ferry  Company  is  exactly  the  same 
whether  the  car  is  delivered  for  through  shipment  or  taken  to  the 
complainant's  storehouse. 

When,  now,  the  car  is  sent  forward  application  is  made  to  the 
Louisville  &  Kasliville  for  an  empty,  which  is  delivered  to  the 
Wiggins  Ferry  Company.  That  company  now  takes  the  empty 
to  the  storehouse  and  the  loaded  car  from  the  storehouse,  deliver- 
ing the  latter  to  the  Louisville  &  Nashville.  The  cost  to  the 
Louisville  &  Nashville  of  putting  that  loaded  car  into  its  train 
is  exactly  the  same  whether  it  is  received  from  the  Wiggins 
Ferry  Company  as  a  through  shipment  or  whether  it 
is  received  as  a  reconsigned  shijnnent;  but  in  the  latter  case 
there  is  the  additional  expense  of  moving  an  empty  car  to  the 
Wiggins  Ferry  Com])any.  At  the  present  time  the  Louisville  & 
Nashville  absorbs  both  the  switching  sen'ice  to  and  the  switch- 
ing service  from  the  storehouse  of  the  complainant,  and  there- 
fore it  pays  by  way  of  absorption  $4.00  in  case  of  the  recon- 
signed  shipment,  while  it  pays  but  $2.00  in  case  of  the  through 
shipment.  That  is,  the  additional  expense  to  that  road  is  $2.00 
plus  the  exp(»ns(»  of  switching  its  empty  car  to  the  Wiggins  Ferry 
connection,  or,  as  in  case  of  shipment  out  by  the  Southern,  ap- 
proxinuitely  $2.50  per  car. 

The  Louisville  &  Nashville  makes  direct  connection  with  sev- 
eral northern  lines,  and  if  the  hay  had  reached  St.  Louis  over 
one  of  these  lines  there  would  have  been  no  switching  charge  in- 
volved in  case  of  the  through  shipment,  so  that  the  additional 
switching  charges  absorbed  would  lx»  $4.00  in  case  of  the  recon- 
signment  as  against  nothing  in  case  of  the  through  shipment 
But  we  have  already  seen  that  as  a  rule  southern  lines  do  not 
possess  these  physical  connections.  The  Louisville  &  Nashville 
absorbs  $4.00  instead  of  $2.00,  because  the  complainant's  ware- 
house l)eiiig  upon  the  Southern  road  it  can  ship  its  hay  to  any 
southeastern  point  via  tliat  line  without  payment  of  the  switch- 
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ing  charge.  It  is  immaterial  to  it  whether  it  makes  shipment 
by  the  Southern  or  the  Louisville  &  Nashville.  It  ought  not, 
therefore,  to  be  charged  with  this  expense  if  the  Louisville  & 
Nashville  sees  fit  to  incur  it  in  order  to  obtain  its  business. 

If,  instead  of  considering  the  warehouse  of  the  defendant,  we 
were  to  select  one  situated  upon  some  inbound  line  instead  of 
an  outbound  line  the  result  would  be  apparently  the  same.  Pre- 
sumably the  in-line  can  make  delivery  at  the  warehouse  as 
cheaply  as  to  the  connecting  carrier.  When  the  car  is  switched 
out,  the  in-line  must  obtain  an  empty  car  from  its  southern  con- 
nection, transport  that  car  to  the  warehouse  and  the  loaded  car 
back,  the  cost  of  which  would  not  be  over  $2.00.  This  charge 
would  ordinarily  be  assumed  by  the  southern  line  in  case  of  the 
reconsigned  shipment  Here,  again,  therefore,  the  out-line  would 
be  to  the  same  additional  expense  of  $2.00  per  car  plus  the  cost 
of  delivering  the  empty  car  by  the  south-bound  line  to  the  north- 
ern line  for  its  load. 

^\liile  circumstances  may  be  easily  imagined  where  particu- 
lar lines  incur  a  greater  added  expense  than  that  above  indi- 
cated, it  is  believed  that  this  fairly  states  the  situation  with  re- 
spect to  the  shortest  and  cheapest  route  through  East  St.  Louis 
in  the  great  majority  of  cases,  if  not  in  all  cases,  and  that  $2.50 
per  car  fully  covers  the  expense  so  far  as  these  elements  are  con- 
cerned. It  was  said  in  testimony  that  these  figures  allowed 
nothing  for  maintenance  of  track,  etc  The  charge  for  switch- 
ing at  East  St  Louis  had  been,  until  October  1,  1904,  $1.50 
per  car,  and  that  included  the  entire  expense  to  the  switching 
lines,  including  the  cost  of  their  tracks  and  the  maintenance. 
We  apprehend  that  the  figures  above  given  would  be  a  liberal 
estimate  for  the  service  covered,  including  all  items  of  expense 
which  can  be  properly  charged  against  it  Substantially  the 
same  tracks  are  required  in  case  of  the  through  car  which  are 
needed  in  case  of  the  reconsigned  car.  There  is,  however,  one 
element  which  has  not  been  taken  into  account  in  determining 
this  additional  expense,  and  that  is  the  use  of  the  car  itself. 

The  testimony  tends  to  show  that  the  ear  is  actually  in  service 
from  two  to  three  days  longer  in  case  of  reconsigned  carloads 
than  in  case  of  through  shipments.  The  complainant  denies 
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this  and  introduces  testimony  tending  to  show  that  cars  are 
promptly  loaded  at  its  warehouse,  the  time  consumed  being  not 
ordinarily  in  excess  of  six  to  eight  hours.     It  urges  that  if  there 
is  delay  it  is  not  with  it,  but  upon  the  lines  of  carriers,  for  which 
it  is  not  responsible  and  ought  not  to  be  chargeable.     It  does 
seem  to  us  that  the  outside  figures  given  by  the  defendants  are 
probably  too  high,  but  the  delay  in  moving  cars  in  yards  more  or 
less  congested  like  those  at  East  St  Louis  is  necessarily  consid- 
erable and  we  think  it  fairly  appears  that  an  additional  time 
of  two  to  three  days  is  required,  and  that  the  defendants  are 
fairly  entitled  to  comj)ensation  for  the  use  of  the  car  for  this 
period.     We  do  not  agree,  however,  with  the  estimate  put  by 
the  witnesses  of  the  defendants  upon  the  value  of  this  sen'ice. 
Two  of  these  witnesses  estimate  that  a  freight  car  is  worth  $1.50 
per  day.    In  our  opinion  there  is  no  warrant  for  any  such  claim. 
The  Commission  has  of  late  investigated  the  subject  of  private 
cars.     It  is  claimed  and  generally  believed  that  the  returns  U> 
the  owners  of  these  cars  are  altogether  excessive,  yet  that  testi- 
mony disclosed  the  fact  that  the  earnings  from  a  stock  car  did 
not  exccK*d  from  $6.00  to  $8.00  per  month;  that  the  earnings 
from  a  refrigerator  car  under  the  most  favorable  circumstances 
did  not  exceed  from  $12.00  to  $18.00  per  month.     The  demur- 
rage charge  is  only  $1.00  a  day,  and  that  is  imposed  not  on  die 
basis  of  a  fair  quantum  meruit,  but  as  a  penalty  to  secure  the 
prompt  release  of  the  car.     The  carriers  themselves  have  agreed 
on  '20  cents  a  day  as  the  per  diem  cliarge  which  should  be  made, 
and  we  think  that  is  enough  when,  as  in  this  case,  the  car  is  not 
actually  moving  but  standing  still  practically  all  the  time.     In 
our  opinion  an  additional  allowance  of  CO  cents  may  properly 
be  made  on  this  account 

To  offset  this  additional  burden  in  case  of  reconsigned  ship- 
ments are  certain  advantages.  While  it  frequently  happens 
that  carloads  of  hay  are  sent  through  to  destination  in  the  same 
cars  in  which  they  reach  East  St  Louis,  we  think  the  rule  is 
probably  othenvise.  In  times  of  car  shortage,  northern  lines 
insist  that  the  hay  shall  be  transferred  at  East  St  Louis  from 
tlieir  cars  to  the  cars  of  southern  lines.  While  the  testimony  in 
this  case  does  not  show  definitely  the  extent  to  which  that  is 
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done,  it  fairly  appears  that  it  is  done  in  many  cases.  The  cost 
of  the  transfer  is  in  the  vicinity  of  $1.25  per  car.  It  must  also 
require  in  the  placing  of  the  cars  and  the  making  of  the  transfer 
one  and  probably  on  the  average  two  days.  Here  is,  therefore, 
a  saving  in  case  of  reconsigned  hay  to  the  carriers  of  approxi- 
mately $1.50  per  car  whenever  the  transfer  must  otherwise  be 
made  by  them.  In  addition  to  that,  the  testimony  shows  that 
when  cars  are  loaded  at  the  warehouse  they  can  always  be  loaded 
to  their  maximum  capacity,  whereas  it  often  happens  that  other- 
wise the  load  is  less  than  it  might  be.  This  difference  would 
often  amount  to  1,000  or  2,000  pounds,  and  this  again  is  an  ad- 
vantage in  favor  of  the  reconsigned  hay. 

It  should  be  still  further  noted  that  cars  from  the  North  after 
being  unloaded  at  the  warehouse  of  the  complainant  are  fre- 
quently reloaded  for  the  South,  thus  avoiding  the  expense  of 
placing  an  empty  by  the  southern  line  and  subtracting,  perhaps, 
a  day  from  the  additional  time  of  the  car  service.  The  exact  ex- 
tent to  which  this  is  done  did  not  appear.  When  cars  were 
plentiful  northern  lines  would  not  probably  object  if  their  cars 
went  south,  but  would  in  case  of  car  shortage.  The  same  condi- 
tions which  would  permit  the  sending  of  the  same  car  through 
to  a  southern  destination  would  ordinarily  lead  to  the  loading  of 
that  car  for  the  South  at  the  warehouse  of  the  complainant. 

While  the  question  is  perplexing  and  while  we  may  not  have 
apprehended  all  the  material  points  involved,  we  are  strongly  of 
the  opinion  and  find  that,  taking  everything  into  account,  the 
average  additional  expense  to  southern  lines  in  case  of  recon- 
signed hay  will  not  exceed  that  of  direct  through  shipments  by 
more  than  from  $2.00  to  2.50  per  car,  which  is  equivalent  upon 
the  average  loading  of  hay  to  about  one  cent  per  hundred  pounds. 

Much  of  the  hay  which  actually  passes  through  East  St.  Louis 
might  reach  its  southern  destination  via  other  gateways.  Hay 
grown  in  different  sections  also  competes  via  these  other  gate- 
ways in  the  South  with  that  which  does  or  might  pass  through 
East  St  Louis.  These  gateways  are  Cincinnkti,  Louisville, 
Evansville,  Cairo,  Memphis,  Nashville,  and  perhaps  others. 
The  testimony  showed  that  at  all  these  points  hay  could  be 
stopped  off,  unloaded,  and  treated  as  the  complainant  handles 
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its  at  East  St.  Louis  without  the  imposition  of  any  charge  in  ad- 
<litioii  to  the  through  rate.  The  witnesses  said  that  this  could 
be  (lone  as  a  matter  of  course  at  the  Ohio  River,  since  the 
through  rate  was  equivalent  to  the  local  rates  in  and  out  No 
such  reason  was  said  to  exist  at  Nashville  or  Memphis.  The 
testimony  showed  that  these  markets  all  comj^ted  with  East  St 
Louis,  but  the  force  of  that  competition  did  not  appear. 

The  ccmiplainant  claimed  to  recover  as  reparation  whatever 
amounts  it  had  paid  the  various  defendants  for  this  reconsign- 
ment  privilege  between  May  1,  1904,  and  February  1,  1905,  and 
(counsel  for  the  defendants  made  no  objection  to  the  complain- 
ant's recovering  for  that  entire  period  if  entitled  to  recover  at 
all.  A  detailed  statement  was  introduced  by  the  complainant, 
showing  its  shipments  over  the  lines  of  each  defendant  for  the 
above  named  perio<l  and  the  amounts  in  the  aggregate  at  2  cents 
j)er  hundred  pounds.  The  arrangement  was  that  the  defend- 
ants were  to  check  over  these  shipments,  and  if  found  incorrect 
to  notify  the  Connnission  in  ord(»r  that  further  investigation 
might  be  made.  Ko  notice  having  ]>oeii  r(H?eived  from  them,  we 
assume  that  the  amounts  given  by  the  complainant  arc  correct 
These  are  against  the  several  ch'fendants  as  follows: 

Southern    Railway    $3,144.17 

MoMIo  &  Ohio  Railroad    1,385.76 

Louisville  &  XaAlivillc  Railroad   740.74 

Illinois    (Vntral    Railroad    170.00 

We  find  that  the  c/>mplainant  has  actually  paid  to  these  sev- 
eral def(ai(lants  the  above  sums  at  the  rate  of  2  cents  per  hundred 
pounds  on  r(H*onsigne<l  shipments. 

The  com])lainant  further  presented  a  claim  for  $107.64 
against  Illinois  Central  Railroad  Company  an<l  accompanied 
that  with  a  bundle  of  expense  bills  and  a  mass  of  correspondence 
which  ha<l  pass<Ml  In^twinm  it  and  that  compaay.  The  local  rate 
from  Kast  St.  Louis  on  hay  to  the  Ohio  River  is  5  ccnta  per  hun- 
dre<l  jK^unds.  The  shipments  involved  in  this  last  claim  were 
billed  by  ttio  Illinois  Central  Company  at  tlie  loi^al  rate,  while 
the  complainant  insists  that  they  ought  to  have  l>eon  at  the  re- 
consigned  rati*.  In  case  of  all  the  other  shipments  it  was  con- 
V    ::•:  :  J  11  I.  C.  C.  Rep. 
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ceded  that  they  were  entitled  to  the  reconsigned  rate,  the  only 
question  being  as  to  the  propriety  or  reasonableness  of  that 
rate.  The  question  raised  as  to  these  shipments  is  whether  they 
are  entitled  to  any  proportional  rate  at  all  or  whether  they 
should  pay  the  local  rate.  There  is  no  testimony  in  this  record 
from  which  that  question  can  be  determined.  We  have  not, 
therefore,  attempted  to  find  any  fact  with  respect  to  that  claim 
of  the  complainant 

No  reconsignment  charge  is  made  at  East  St  Louis  in  case 
of  grain  and  the  complainant  insisted  that  this  worked  an  imdue 
discrimination  against  hay.  We  find,  however,  that  grain  rates 
at  East  St  Louis  are  forced  by  competitive  conditions  at  other 
points  and  that  the  failure  to  impose  a  reconsignment  charge 
upon  that  commodity  in  no  way  prejudices  the  complainant  in 
the  handling  of  hay. 

Conclusions. 

It  is  well  understood  that  a  through  rate  may  properly  be  less 
than  the  sum  of  the  locals  to  or  from  a  divisional  point.  The 
mere  fact,  therefore,  that  these  defendants  make  in  connection 
with  northern  lines  a  joint  rate  on  hay  from  points  of  produc- 
tion to  points  of  consumption  through  East  St  Louis  which  is 
less  than  the  rate  into  that  point  added  to  the  rate  out  does  not 
establish  the  illegality  of  any  of  the  rates  involved. 

The  stopping  of  a  commodity  in  transit  for  the  purpose  of 
treatment  or  reconsignment  is  in  the  nature  of  special  privilege 
which  the  carrier  may  concede,  but  which  the  shipper  cannot,  in 
the  present  state  of  the  law,  demand  as  a  matter  of  lawful  right 
Diamond  Mills  v.  Boston  &  M.  R.  Co,,  9  I.  C.  C.  Rep.  311.  Car- 
riers may  not,  however,  discriminate  between  markets  nor  be- 
tween individuals  in  the  granting  of  such  privileges.  If  this 
right  is  given  to  the  markets  which  compete  with  East  St.  Louis 
in  this  business  by  these  defendants  it  should,  prima  facie,  also 
be  granted  to  that  market  If  these  defendants  allow  this  priv- 
ilege to  the  competitors  of  the  complainant  at  East  St.  Louis 
they  should  accord  it  the  same  privilege. 

The  case  shows,  although  not  very  clearly,  that  the  defend- 
ants concede  this  privilege  at  other  competing  markets,  and  that 
11  L  C.  C.  Eep. 
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a  track  buyer  in  East  St.  Louis  itself  can  send  along  a  carload^ 
which  he  purchases  but  does  not  unload,  without  the  payment  of 
this  charge.  It  further  shows,  however,  that  the  right  to  unload 
this  hay  and  handle  it  at  its  warehouse  is  of  value  to  the  com- 
plainant, and  that  it  costs  these  defendants  something  to  accord 
that  privilege.  Under  these  circumstances,  we  think  it  is  not 
an  undue  preference  against  this  complainant  if  the  railroads 
charge  for  the  privilege  what  it  actually  costs  them,  but  wc  do 
not  think  that  they  should  charge  more  than  the  actual  cost 
The  case  finds  that  the  fair  average  cost  when  the  complainant 
handles  its  hay  through  its  warehouse  over  and  above  the  cost 
of  a  through  shipment  is  from  $2.00  to  $2.50  per  car,  or  ap- 
proximately one  cent  per  hundred  pounds.  We  think,  therefore, 
that  this  reconsignment  charge  ought  not  to  exceed  the  propor- 
tional rate  by  more  than  one  cent,  and  that  the  complainant  is 
entitled  to  recover  whatever  it  has  paid  in  addition  to  that  sum. 

In  deciding  this  case  we  have  given  to  these  schedules  the 
practical  interpretation  which  the  defendants  themselves  have 
put  upon  them.  It  is  very  doubtful  whether  a  strict  constnic- 
tion  of  these  various  proportional  tariffs  would  permit  the  south- 
cm  lines  to  receive  hay  at  the  two-cent  rate  in  any  case  where  it 
was  not  billed  through  to  final  destination  from  the  point  of 
origin,  liut  it  would  be  so  manifest  a  discrimination  against 
this  market  to  deny  the  right  of  reconsignment  when  that  right 
could  be  accorded  \\'ithout  additional  expense,  and  when  it  is  in 
fact  accr)r(led  at  every  corresi)onding  market,  that  we  can  hardly 
assume  this  to  be  the  intention  of  the  defendants.  When  an  ad- 
ditional expense  is  incurred  by  switching  the  hay  into  and  out  of 
a  warehouse  there  arises  a  legitimate  reason  for  imposing  a 
charge  for  that  privilege. 

The  testimony  tends  to  show,  as  already  stated,  that  at  other 
markets  this  additional  service  is  performed  without  compensa- 
tion, but  that  particular  fenture  of  the  case  is  not  set  forth  in  the 
complaint  and  was  only  brought  out  upon  the  final  hearing.  It 
is  conceivable  that  upon  a  full  dovolopment  of  that  phase  of  the 
matter  we  might  reach  the  cr)nclusion  that  the  imi)osition  of  any 
reconsigning  charge  was  an  undue  <liscrimination  against  East 
St  Louis,  but  our  present  impression  is  from  what  appeared  as 

11  L  C.  C.  Rep. 
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to  conditions  at  these  other  markets  that  the  defendants  may 
properly  charge  for  the  actual  additional  expense. 

The  defendants  should  be  ordered  to  cease  and  desist  from 
imposing  the  present  reconsignment  charge  of  4  cents  per  hun- 
dred pounds,  and  the  respective  defendants  should  be  directed 
to  repay  to  the  complainant  one-half  of  the  sums  stated  in  the 
findings  of  fact  to  have  been  paid  by  the  complainant  to  the 
various  defendants. 
11  L  C.  0.  Ebp. 
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No.  736. 

THE  CAPITAL  CITY  GAS  COMPANY 

17. 

THE  CENTRAL  VERMONT  RAILWAY  COMPANY  and 
THE  RUTLAND  RAILROAD  COMPANY. 


Bedded  June  1, 1905. 


1.  The  phrase  "under  substantially  similar  circurostanoes  and  conditions" 

in  section  2  of  the  Act  to  regulate  commerce  refers  to  the  matter  of 
carriage,  and  it  is  not  permissible  under  that  section  for  two  or  more 
carriers  to  establish  a  joint  through  rate,  less  than  the  sum  of  their 
locals,  which  is  applicable  only  to  a  particular  shipper  or  class  of  ship- 
pers, while  denying  such  lower  rate  to  other  shippers  of  like  traffic  be- 
tween the  same  points  of  origin  and  destination.  Wight  v.  United 
States,  167  U.  S.  512,  42  L.  ed.  258,  17  Sup.  Ct.  Rep.  822,  as  explained 
and  confirmed  in  Interstate  Commerce  Commission  v.  Alabama  Midland 
R.  Co.  168  U.  S.  144,  166,  42  L.  ed.  414,  423,  18  Sup.  Ct.  Rep.  45, 
applied. 

2.  Defendants*  joint  rate  of  90  cents  per  ton  on  bitiuninous  coal  from  Nor- 
wood, N.  Y.,  to  Montpelier,  Vt.,  when  intended  for  "railroad  supply" 
and  their  combination  rate  of  $1.85  per  ton,  applied  on  such  coal  car- 
ried between  the  same  points  and  used  for  manufacturing  or  any  other 
industrial  or  domestic  use,  constitutes  unlawful  discrimination. 

Edward  H.  Deavitt  for  complainant 

C  W.  Witters  for  Central  Vermont  Ry.  Co. 

H.  H.  Powers  for  Rutland  R.  R,  Co. 

Report  and  Opinion  of  the  Commission. 

Knapp,  Chairman: 

The  complaint  alleges  unlawful   discrimination   in  rates   on 
bituminous  coal,  and  the  facts  are  found  as  follows : 

The  complainant  is  a  corporation  organized  under  the  laws  of 
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Vermont  for  the  purpose,  among  other  things,  of  manufacturing 
and  selling  gas  in  the  city  of  Montpelier  in  that  State.  The  bi- 
tuminous coal  used  in  its  business  is  procured  in  Pennsylvania 
and  brought  by  rail  to  Montpelier,  the  price  paid  by  complainant 
on  delivery  including  the  cost  of  the  coal  at  the  mines  and  the 
transportation  charges. 

The  defendants  are  severally  common  carriers  by  railroad  be- 
tween points  in  different  states,  and  particularly  from  Norwood 
in  the  State  of  New  York  to  Montpelier  aforesaid,  and  as  such 
are  subject  to  the  Act  to  regulate  commerce. 

By  joint  through  tariif,  effective  June  11,  1903,  and  now  in 
force,  the  defendants  have  established  a  through  rate  of  90  cents 
per  gross  ton  on  bituminous  coal,  carloads,  from  Norwood,  N. 
Y.,  to  Montpelier,  Vt.,  when  intended  for  "railroad  supply," 
that  is,  for  the  uses  of  a  connecting  carrier  at  Montpelier,  known 
as  the  Montpelier  &  Wells  Eiver  Railroad  Company.  There  is 
no  joint  through  rate  over  defendants'  lines  from  Norwood  to 
Montpelier  on  bituminous  coal  for  commercial  purposes,  that 
is,  for  the  manufacturing  uses  of  complainant  or  for  any  other 
industrial  or  domestic  purpose.  On  all  bituminous  coal  trans- 
ported between  the  points  mentioned,  except  for  "railroad  sup- 
ply" as  aforesaid,  the  defendants  exact  a  combination  rate  of 
$1.85  per  gross  ton,  carloads,  based  on  the  proportional  rate  of 
the  Rutland  Railroad  Company  from  Norwood  to  Alburgh,  Vt., 
a  distance  of  97  miles,  of  60  cents  per  gross  ton,  plus  the  local 
rate  of  the  Central  Vermont  Railway  Company  from  Alburgh 
to  Montpelier,  a  distance  of  73  miles,  of  $1.25  per  gross  ton. 
The  difference  between  the  90-cent  rate  allowed  to  the  Mont- 
pelier &  Wells  River  Railroad  Company  and  the  $1.85  rate 
charged  all  other  shippers  of  bituminous  coal  to  Montpelier  con- 
stitutes the  discrimination  of  which  complaint  is  made. 

When  bituminous  coal  is  carried  by  defendants  from  Norwood 
to  Montpelier  the  service  is  performed  under  substantially  simi- 
lar circumstances  and  conditions  whether  transported  for  a  con- 
necting railroad  or  for  complainant  and  other  consumers. 

It  is  not  charged  and  no  attempt  was  made  to  prove  that  the 
$1.85  rate  is  per  se  unreasonable,  except  by  comparison  with  the 
lower  rate  accorded  by  defendants  to  another  carrier;  nor  did 
11 1.  C.  C.  Rep. 
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defendants  offer  any  explanation  or  show  any  reason  for  such 
lower  rate.  There  are  no  competitive  relations  between  com- 
plainant and  the  Montpelier  &  Wells  Kiver  Kailroad  Company, 
and  it  does  not  appear  that  the  difference  in  rates  above  stated 
operates  in  any  direct  way  or  to  any  measurable  extent  to  com- 
j)lainant's  disadvantage. 

There  are  other  routes  by  which  the  coal  in  question  may  be 
transported  to  Montpelier,  the  principal  one  apparently  being 
via  Rotterdam  Junction  and  Burlington.  The  coal  used  by  com- 
plainant comes  mainly,  if  not  altogether,  by  the  latter  route.  In 
point  of  fact,  as  we  understand,  there  has  been  but  one  shipment 
of  coal  to  complainant  via  N'orvvood  and  the  defendants'  lines. 
The  rates  appear  to  be  the  same  by  both  routes. 

Conclusions. 

We  are  constrained  to  hold  that  these  facts,  which  arc  wholly 
undisputed,  establish  a  discrimination  forbidden  by  the  second 
section  of  the  Act.  In  transporting  bituminous  coal  from  Nor- 
wood to  Montpelier  at  90  cents  a  ton  for  "railroad  supply"  the 
same  service  is  performed  and  the  circumstances  and  conditions 
of  carriage  are  the  same  in  every  material  respect  as  in  trans- 
porting coal  at  $1.85  per  ton  for  complainant  and  other  con- 
signees. This  appears  to  be  conceded  since  no  proof  was  offered 
that  the  fact  is  otherwise.  It  follows,  as  we  think,  that  the  dif- 
ference in  rates  is  a  violation  of  the  statute. 

Wight  v.  United  States,  167  U.  S.  512,  42  L.  ed.  258, 17  Sup. 
Ct  Rep.  822 ;  Interstate  Commerce  Commission  v.  Alabama 
Midland  R,  Co.  1G8  U.  S.  144,  IGO,  42  L.  ed.  414,  423, 18  Sup. 
Ct.  Rep.  45. 

In  the  former  case  it  was  held  that  the  phrase  "imder  substan- 
tially similar  circumstances  and  conditions,"  as  used  in  the  sec- 
ond section,  refers  to  the  matter  of  carriage,  and  the  decision 
therein  rendered,  as  explained  and  confirmed  in  the  subsequent 
case,  condemns  as  unlawful  the  discriminating  charges  here  con- 
sidered. It  is  not  permissible  under  this  section  for  two  or 
more  carriers  to  establish  a  joint  through  rate,  less  than  the  sum 
of  their  locals,  which  is  available  only  to  a  particular  shipper  or 

11 1.  C.  C.  Rep. 
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class  of  shippers,  while  denying  such  lower  rate  to  other  shippers 
of  like  traflSc  between  the  same  points  of  origin  and  destination. 
In  such  case  it  may  be  said  that  the  law  presumes  a  common  in- 
jury to  those  compelled  to  pay  the  higher  rate  because  of  the  con- 
cession to  the  interest  favored.  If  these  defendants  obtain  only 
reasonable  returns  from  their  entire  coal  traflSc,  it  may  well  be 
claimed  that  the  rates  charged  complainant  and  other  Mont- 
pelier  consumers  are  higher  than  they  would  be  but  for  the  much 
lowec  rates  allowed  on  coal  for  "railroad  supply." 

Moreover,  if  this  view  is  correct,  the  absence  of  actual  preju- 
dice to  complainant  would  not  excuse  the  defendants.  The^most 
salutary  law  may  doubtless  be  disregarded  in  some  cases  without 
injury  and  inflict  a  degree  of  hardship  in  other  cases  by  its  en- 
forcement Whatever  may  be  said  in  that  regard  in  the  present 
instance,  we  are  convinced,  upon  the  authority  of  the  decisions 
above  cited,  that  the  regulating  statute  does  not  permit  the  dis- 
crimination shown  in  this  case  and  our  ruling  must  so  declare. 

We  do  not  pass  upon  the  reasonableness  of  the  $1.85  rate.     It 
is  certainly  liberal  and  perhaps  excessive,  but  that  question  is 
not  now  presented.     The  only  point  decided  is  the  unlawfulness 
of  the  discrimination.     An  order  will  be  entered  accordingly. 
11 1.  C.  C.  Eep. 
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No.  637. 

THE  CHAELOTTE  SHIPPERS'  ASSOCIATION 

V. 

THE  SOUTHERN  RAILWAY  COMPAIfT;  THE  SEA 
BOARD  AIR  LINE  RAILWAY;  THE  BALTIMORi 
&  OHIO  RAILROAD  COMPANY;  THE  CHESA 
PEAKE  &  OHIO  RAILWAY  COMPANY ;  THE  NOR 
FOLK  &  WESTERN  RAILWAY  COMPANY ;  THE 
PENNSYLVANIA  RAILROAD  COMPANY;  THE 
CLYDE  STEAMSHIP  COMPANY;  THE  OLD  DO 
MINION  STEAMSHIP  COMPANY;  THE  MER 
CHANTS  &  MINERS  TRANSPORTATION  COM- 
PANY, AND  THE  BALTIMORE  STEAM  PACKEl 
COMPANY. 


No.  638. 


SAME 

V. 

THE  SEABOARD  AIR  LINE  RAILWAY;  THE  SOUTH- 
ERN RAILWAY  COMPANY;  THE  NORFOLK  & 
WESTERN  RAILWAY  COMPANY;  THE  CHESA- 
PEAKE &  OHIO  RAILWAY  COMPANY;  THE  BAL 
TIMORE  &  OHIO  RAILROAD  COMPANY;  THE 
BALTIMORE  &  OHIO  SOUTHWESTERN  RAII^ 
ROAD  COMPANY;  THE  PENNSYLVANIA  RAII^ 
ROAD  COMPANY;  THE  PITTSBURG,  CINCIN- 
NATI, CHICAGO  &  ST.  LOUIS  RAILWAY  COINI- 
PANY;  THE  CLEVELAND,  CINCINNATI,  CHI- 
CAGO &  ST.  LOUIS  RAILWAY  COMPANY:  THE 
CINCINNATI,  HAMILTON  &  DAYTON  RAILWAY 
COMPANY ;  THE  ILLINOIS  CENTRAL  RAILROAD 
COMPANY;  THE  ATLANTIC  COAST  LINE  RAIL- 

11  I.  C.  C.  Rep. 
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EOAD  COMPANY;  THE  CHAKLESTON  &  WEST- 
ERN CAROLINA  RAILWAY  COMPANY;  THE 
LOUISVILLE  &  NASHVILLE  RAILROAD  COM- 
PANY; THE  NASHVILLE,  CHATTANOOGA  &  ST. 
LOUIS  RAILWAY  COMPANY;  THE  WESTERN  & 
ATLANTIC  RAILROAD  COMPANY;  THE  CINCIN- 
NATI, NEW  ORLEANS  &  TEXAS  PACIFIC  RAIL- 
WAY COMPANY,  AND  THE  MOBILE  &  OHIO  RAIL- 
ROAD COMPANY. 


Decided  June  22,  1905. 


Freight  rates  to  Charlotte,  N.  C,  from  New  York  and  other  northern  and 
eastern  points,  and  from  Louisville,  Chicago,  and  other  western  points, 
are  complained  of  as  unjust,  and  those  from  the  west  as  greater  for 
the  shorter  distance  to  Charlotte  than  for  longer  distances  through 
Charlotte  to  more  distant  localities.  The  freight  rates  to  Charlotte 
are  made  by  combining  rates  to  Lynchburg  and  other  Virginia  cities 
with  the  local  rates  from  those  cities  to  Charlotte.  Competition  forces 
low  rates  to  the  Virginia  cities,  and  also  compels  the  low  rates  in  force 
from  the  west  to  certain  points  east  of  Charlotte.  If  through  rates 
to  Charlotte  lower  than  the  combination  of  charges  to  and  from  the 
Virginia  cities  were  established,  the  disadvantage  now  resulting  to 
Charlotte  dealers  in  their  competition  with  dealers  at  Virginia  cities 
would  to  that  extent  be  removed,  and  the  carriers  are  recommended  to 
consider  taking  such  action,  but  in  the  absence  of  a  showing  that  the 
present  through  charges  are  unreasouable  the  Commission  is  with- 
out authority  to  require  discontinuance  of  the  charges  now  exacted. 
Held:  After  citing  decisions  of  the  courts,  that  the  facts  presented 
do  not  constitute  a  basis  for  an  order  of  relief  which  could  be  enforced, 
and  therefore  the  complaints  must  be  dismissed. 

T.  C.  Guthrie,  C.  H.  Dulls  and  C.  W.  Tillett  for  complainant 
Ed.  Baxter  for  defendants. 

Repokt  and  Opinion  of  the  Commission. 

Clements,  Commissioner: 

These  two  proceedings  were  simultaneously  brought  by  the 
Shippers'  Association  of  Charlotte,  North  Carolina,  a  society  of 
11  I.  C.  C.  Rep. 


110  INTEBSTATS  GOMMEBCB  BBPOBT8. 

merchants,  dealers  and  shippers,  and  were  designated  for  con- 
venience the  "East"  and  "West"  cases.  They  involve  the  same 
questions  in  the  system  of  making  rates  into  what  is  known  as 
the  Carolina  territory,  and  are  so  intimately  related  in  the 
matter  of  methods  and  results  that  it  was  found  best  to  hear 
them  together  and  they  will  be  now  considered  and  disposed  of 
as  one  case. 

In  what  was  designated  the  East  case  the  complaint  allies 
that  the  defendants  named  are  common  carriers  to  and  from  the 
territory  named  and  certain  states  north  and  east  thereof  and 
subject  to  the  Interstate  Commerce  Act ;  sets  forth  the  distances 
to  various  points  in  Virginia  and  North  Carolina  from  New 
York  and  other  eastern  cities;  recites  the  rates  upon  classified 
freight  and  certain  commodities  from  said  eastern  cities  to  so- 
called  Virginia  gateways,  Richmond,  Norfolk  and  Lynchburg, 
and  North  Carolina  cities  by  rail  and  sea-and-rail. 

The  complaint  further  alleges  that  the  rates  are  unjust  in 
themselves,  and  subject  complainant  to  unjust  discrimination, 
giving  undue  and  unreasonable  preference  and  advantage  to  like 
dealers  and  merchants  in  Norfolk,  Richmond,  Lynchburg,  Dan- 
ville and  Wilmington,  enabling  the  latter  to  exercise  a  controll- 
ing and  illegal  advantage  over  Charlotte  merchants  and  dealers 
in  the  distribution  of  products  from  said  eastern  cities  to  the 
Carolinas. 

In  the  so-called  West  case  like  complaint  is  made  of  dis- 
crimination in  rates  from  Chicago  and  other  western  points  in 
the  comparative  rates  to  Charlotte  and  the  said  Virginia  gate- 
ways and  not  only  is  unjust  discrimination  and  undue  prejudice 
alleged  but  a  violation  of  the  fourth  section  in  the  charging  of  a 
higher  rate  to  Charlotte  than  to  more  distant  points  on  like 
traflSc  passing  through  Charlotte  over  the  same  line. 

The  defendants'  answers  point  out  certain  errors  in  distances 
and  rates  named  in  complaint  and  otherwise  admit  the  rates, 
distances,  systems  and  methods  of  handling  stated  in  complaint, 
but  defend  the  same  on  the  grounds  of  alleged  inability  to  change 
rates,  and  on  differences  in  circumstances  and  conditions. 

Defendants  deny  unjust  discrimination  against  Charlotte  and 
aver  that  the  rates  to  Charlotte  are  based  on  the  same  system  as 
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to  other  points  in  contiguous  territory,  and  finally  deny  any  vio- 
lation of  the  Act 

The  hearings  were  long  and  the  testimony  voluminous  from 
which  with  the  records  and  exhibits  the  following  facts  are 
found. 

The  so-called  Carolina  territory  in  which  Charlotte  is  situated 
and  the  system  of  rates  into  which  is  the  principal  subject  of 
complaint,  though  somewhat  indefinite  and  subject  to  change, 
was  stated  by  a  railroad  official  on  the  stand  to  include  at  present 
points  on  and  north  of  a  line  drawn  from  Wilmington,  North 
Carolina,  through  Columbia,  Belton,  Anderson,  Seneca,  Wal- 
hallt,  including  Abbeville,  South  Carolina;  thence  by  air  line 
from  Walhalla  to  Murphy,  including  Murphy,  thence  by  air  line 
to  Paint  Eock,  North  Carolina,  by  air  line  just  west  of  Wilkes- 
boro.  North  Carolina,  to  a  point  south  of  Boanoke,  Virginia, 
including  terminal  points  of  Wilkesboro,  North  Carolina,  Mount 
Airy,  North  Carolina,  Stuart,  Virginia,  Rock  Mount,  Virginia, 
thence  south  of  a  line  of  the  Norfolk  and  Western  Railway  from 
a  point  just  south  of  Roanoke  to  a  point  just  south  of  Norfolk 
and  Portsmouth,  Virginia,  the  eastern  boundary  line  being  the 
Atlantic  Ocean  from  Portsmouth  to  Wilmington. 

To  this  section  rates  from  Cairo  and  Evansville  are  higher 
than  from  Louisville.  Into  another  portion  of  associated  terri- 
tory of  Virginia  and  Carolinas  south  of  the  line  from  Wilming- 
ton through  Columbia  to  Walhalla  rates  from  Cairo  and  Evans- 
ville are  the  same  as  from  Louisville. 

The  same  authority  defines  the  Associated  Railways  of  Vir- 
ginias and  Carolinas  territory  as  including  part  of  the  Carolinas 
and  a  certain  section  south  of  a  line  from  Portsmouth,  Virginia, 
through  Pinners  Point,  Richmond,  Lynchburg,  Roanoke  to 
Paint  Rock ;  east  of  a  line  from  Paint  Rock  to  Atlanta,  thence 
north  of  the  Georgia  Railroad  to  Augusta,  thence  northeast  of 
the  Central  of  Greorgia  via  Millen  to  Savannah  including  Athens, 
Elberton,  Atlanta,  Charleston,  Augusta,  Savannah,  Yemassee, 
stations  on  the  Charleston  &  Savannah.  Railway  (now  Atlantic 
Coast  Line)  Port  Royal  or  Beaufort 

The  territory  of  the  Southern  Railway  and  Steamship  Asso- 
ciation formerly  extended  to  the  Potomac  River  and  was  de- 
ll L  C.  C.  Rep, 
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scribed  not  by  boundaries  but  by  the  lines  traversing  the  terri- 
tory. In  1892  the  northern  boundary  was  moved  south  of  the 
Potomac  to  the  state  lines  between  North  Carolina  and  Virginia 
and  includes  all  other  territory  east  of  the  Mississippi  and  south 
of  the  Potomac     (p.  538.) 

Routes  to  Charlotte.  Freight  from  Pacific  Coast  Terminals 
reaches  Charlotte  via  the  Southern  route  and  Louisville  & 
Nashville  Railroad,  or  Southern  Railway  via  Atlanta  or  by  Cen- 
tral or  Northern  routes  via  trunk  lines  direct  or  through  eastern 
terminals  and  all-rail  or  water-and-rail  lines. 

From  Pittsburg,  Ohio,  the  middle  western,  northwestern  or 
southwestern  sections  freight  reaches  Charlotte,  Louisville  & 
Nashville  or  Southern  roads  via  Atlanta  or  Paint  Kock,  Chesa- 
peake &  Ohio,  Norfolk  &  Western  via  Lynchburg  or  Roanoke  or 
the  trunk  lines  via  eastern  terminals  and  all-rail  or  water-and- 
rail  lines,  as  stated  above,  and  Lynchburg  or  Roanoke,  or  via 
the  Seaboard  Air  Line  from  Atlantic  Coast  ports. 

Freight  from  trunk  line'  eastern  terminals,  Boston,  Provi- 
dence, New  York  and  Philadelphia  reaches  Charlotte  by  all-rail 
or  water-and-rail  lines  through  Baltimore,  Norfolk,  Richmond, 
Portsmouth,  Newport  News,  Wilmington,  the  Southern  Railway 
or  Seaboard  Air  Line  and  Lynchburg  or  Roanoke. 

Freight  from  the  southeast  comes  to  Charlotte  via  the  Sea- 
board Air  Line  or  Southern  Railway. 

Freight  from  New  Orleans  and  points  in  that  section  reaches 
Charlotte  via  the  Southern  Railway,  the  L.  &  N.  R.  R.,  the 
Norfolk  &  Western  Railway,  or  Seaboard  Air  Line,  through 
Atlanta  or  water-and-rail  lines,  through  Atlantic  Coast  ports. 

The  gateways  for  this  traflSc  may  be  said  to  include  Atlanta 
and  Lynchburg  and  the  ports  of  Wilmington,  Portsmouth,  Nor- 
folk and  Richmond. 

Class  and  commodity  rates  concerning  which  complaint  is 
made  are  shown  by  the  following  tables : 
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CLASS  AND  COMMODITY  RATES, 
(in    cents   per    100   lbs.  unless  otherwise  shown.) 


From 
Boston   and   Providence 
To 


ti  I 


1       2 


Norfolk, 
Richmond, 

Lynchburg, 

Danville, 

Wilmington, 

Charlotte, 

•Per  bbl. 


all-rail    46  39 

Jail-rail    45  39 

sea  and  rail   . .  40  35 

all-rail    54  47 

sea  and  rail   . .  54  47 

all-rail    79  69 

sea  and  rail    . .  71  63 

fall-rail    83  67 

sea  and  rail    . .  68  57 

all-rail    108  95 

sea  and  rail   . .  96  85 


3 

4 

5 

6 

i 

1 

11 

OS 

34 

30 

25 

22 

25 

25 

25 

*28 

34 

30 

25 

22 

25 

25 

25 

25 

30 

25 

22 

18 

25 

*70 

25 

*35 

38 

28 

23 

21 

28 

23 

28 

21 

38 

25 

22 

18 

25 

22 

25 

18 

57 

42 

37 

31 

42 

31 

42 

31 

52 

38 

34 

29 

38 

29 

34 

29 

58 

50 

39 

29 

50 

39 

50 

29 

48 

41 

33 

24 

24 

17 

41 

30 

81 

66 

57 

46 

66 

46 

57 

46 

72 

58 

51 

41 

58 

41 

46 

41 

To  Norfolk,  Va. 
From  New  York  and  Philadelphia. 

From  New  York,  1234565loi(S 

All   hail    45     39     32     24     20     16     24     20     24     16 

From  Philadelphia, 

All   rail    30    27     22     18     14     11     18     14     18     11 

To  Richmond,  Va. 
All    rail     33     29     24     21     15     13     16  '65     15  *27 

To  Lynchburg,  Va. 

All  rail    54    47     38     26     22     18     25     22     25     18 

Sea  and  rail    54     47     38     25     22     18     25     22     25     18 

To  Danville,  Va. 

All  rail    74     64     52     37     32     26     37     26     37     26 

Sea  and  rail    66     58     47     33     29     24     33     24     29     24 

To  Wilmington,  N.  C. 

All    rail     75     62     52     44     34     24    44     20)  44     24 

Sea  and  rail   63     52    43     36    28     19     19     14     36  *29 

To  Charlotte,  N.  C. 

All    rail     103     90     76     61     52     41     61     41     52     41 

Sea  and   rail    01     80    67     53     46    36    63    36    41     36 

•Per  bbl. 
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CLASS  AND  COMMODITY  RATES, 

(in    cents    per    100   lbs.  unless  otherwise  shown.) 

From  ^      *     c-M   -^ 

Baltimore  te     -o     eg   -3 

To  123466;SSoe£ 

Norfolk,             all  rail   30  27     22     18     14     11     18     14     18     11 

Richmond,          all  rail   20  18     15     14     11       8     11  Mo     10*20 

T^«v,K  ,«       (all  rail   49  42     33     22     19     16     22     19     22     16 

l^yncnourg,     ^gea  and  rail    ..  49  42     33     22     19     16     22     19     22     16 

p.„„  .,,            J  all  rail   68  58     46     33     28     22     33     22     33     22 

uanviiie,          ,  ^^^  ^^^  ^.^.j  qq  r,2     41     29     25     20     29     20     25     20 

wi    •  ^  «     i  all  rail   09  .'iO     46     40     30     21     40     19J  26    21 

VMlmmgton,    |  »ca  and  rail  . .  67  46     37     32     24     16     18     13     20  •29 

^,      ,..           jail  rail 97  84     70     57     48     37     67     37     48     37 

i^nariotte,        |  ^^  ^^  ^^^.j  _  85  74     61     49    42     32    49     32    87     82 

•Per  bbl. 

From 
Chicago 

To  12 
Norfolk,  Richmond  and  Lynch- 
burg,  Va 72  62 

Danville,    Va 108  90 

Wilmington,  N.  C 122  102 

Charlotte,    N.    C 140  120 

From 
East  St.  Louis 
To 
Norfolk,  Richmond  and  Lynch- 
burg    84  72i     66      371     32 

Danville    106  89       70      50       43 

Wilmington     120  101       78       68       47 

Charlotte  138  119      95      70      60 


The  rates  from  St.  Tx^iiis,  Mo.,  are  made  by  adding  the  bridge 
transfer  to  the  East  St.  Louis  rates  to  those  points. 

CLASS  AND  COMMODITY  RATES, 
(in  cents  per  100  lbs.) 
From 
Cincinnati,  O.^ 

and  j:        J 

I^uinville,  Ky.,  g       'g 

To  123466C5 

Norfolk,  Riclmiond  and  Lvnch- 

burg   !....       62       53§     40§     27*     23       18J     12       12 

Danville     68       56       45       33       28       21       21J     1H| 

Wilmington    82       68       53       41       32       25       20       17 

Charlotte. 100       80       70       53       45       .35       32J     28| 

11  L  C.  a  Eep- 


47 

32 

27 

22 

Hi 

14i 

70 

50 

43 

33 

3U 

281 

78 

68 

47 

37 

30 

27 

95 

70 

60 

47 

42J 

88i 

2A 

171 

17* 

33 

81J 

2«4 

37 

30 

25 

47 

421 

m 

38^ 

33 

27 

m 

m 

30 

25 

18 

m 

m 

38 

29 

22 

18 

15 

50 

42 

32 

30^ 

§ 

26^ 

.3 
g 

4 

5 

6 

s 

o 

4H 

35 

29 

20^ 

20i 

39 

32 

23 

22i 

19i 

47 

36 

27 

19 

18 

59 

49 

37 

33i 

29^ 
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GLASS  AND  COMMODITY  RATES, 
(in  cenU  per  100  lbs.) 
From 
Nashville,  Tenn., 
To 
Norfolk,  Richmond  and  Lynch- 
burg           77       69^     64 

Danville,    Va 62       51       42 

Wilmington,  N.  C 76       63       50 

Charlotte,  N.  C 94       81       67 

From 
Memphis,  Tenn., 

To  12        3 
Norfolk,  Richmond  and  Lynch- 
burg           86       76i     59 

Danville   76       64       51 

Wilmington 90       76       59 

Charlotte    108      94       76 


From  Q  >i              S 
New  Orleans,  La.,  te  8)  §  -g 
To  1234566w2S 
Norfolk,  Richmond  and  Lynch- 
burg      92     82     72     58    47     41     40  32  32  26 

Danville    110  102     86     72     56     53     52  43  43  37 

Wilmington      91     78     71     68     53     43     40  35  30  27.3 

Charlotte    101     88     76     65     50     42     50  44  44  47 

While  complaint  is  made  generally  of  class  and  commodity 
rates  from  points  of  origin  to  Charlotte  as  compared  with  Lynch- 
burg and  Danville  more  particularly,  the  differences  in  which 
are  shown  by  the  foregoing  tables  of  rates,  especial  weight  is 
given  and  attention  called  to  the  differences  in  rates  on  certain 
commodities  illustrative  of  the  general  situation,  which  differ- 
ences result  in  undue  preferences  and  advantages  given  to  other 
points  and  undue  prejudice  and  disadvantage  to  Charlotte. 

It  is  claimed  by  the  complainant,  on  behalf  of  its  members, 
that  they  find  it  necessary  in  the  conduct  of  their  business  to 
keep  some  of  their  goods  in  New  Orleans,  some  in  Richmond,  oc- 
casionally at  Lynchburg,  at  mill  centers  in  the  west,  and  at  fac- 
tories in  certain  lines,  shipping  from  such  storage  points  directly 
to  their  customers,  as  the  favorable  rates  to  Virginia  gateways 
render  it  impossible  to  assemble  miscellaneous  stock  at  Charlotte 
warehouses  and  ship  from  this  center  to  their  local  customers  in. 
competition  with  dealers  more  favorably  situated  at  certain  of 
these  gateways,  as  Lynchburg,  Norfolk,  Richmond,  etc. 
11  L  C.  C.  Rep. 
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The  advantages  held  by  dealers  at  these  x)oints  can  be  amp 
illustrated  by  comparison  with  a  single  one,  Lynchburg,  tables 
rates  being  submitted  showing  differences  in  rates  and  incidei 
ally  profits  on  the  same  article  to  the  same  destination  throuj 
the  two  competing  points.  For  example,  the  rate  on  flour  frc 
Louisville,  Ky.,  via  Lynchburg  to  China  Grove,  N.  C,  distan 
from  Lynchburg  173  miles,  is  32^^  cents  per  100  lbs.  per  a 
load  of  40,000  lbs.,  while  from  the  same  point  via  Charlotte 
China  Grove,  distance  from  Charlotte  34  miles,  it  is  42  j^  ceni 
being  $40  per  car  in  favor  of  Lynchburg  merchants. 

The  rate  on  molasses  from  New  Orleans  via  Lynchburg 
Camden,  S.  C,  distance  from  Lynchburg  295  miles,  distan 
from  Charlotte  88  miles,  C.  L.,  via  Lynchburg  is  58  cents  p 
100  lbs.,  via  Charlotte  71  cents,  being  $52.00  per  car  in  fav 
of  Lynchburg. 

The  rate  on  canned  fish  and  vegetables  from  Pacific  Cos 
points,  via  Lynchburg,  to  Albemarle,  N.  C,  distance  194  mih 
$1.13  per  100  lbs.,  and  via  Charlotte,  distance  75  miles,  $1.3 
is  $68.00  per  car  in  favor  of  Lynchburg  merchants. 

The  rates  from  Boston  and  Providence  to  Norfolk  are  fixi 
by  water  transportation,  the  competition  being  at  once  actui 
active  and  controlling,  and  the  class  rates  have  remained  ti 
same  for  several  years,  and  are  correctly  set  forth  in  the  petitio 

These  rates  are  the  same  all-rail  to  Richmond  as  to  Norfol 
but  by  sea-and-rail  are  lower  by  the  following  differential 
5  cents  per  100  lbs.  on  the  1st  and  4th  classes,  4  cents  on  tl 
2nd,  3rd  and  6th  classes,  and  3  cents  on  the  5th  class,  the  Sout 
em  Classification  governing  to  Richmond  and  the  Official  Clas: 
fication  to  Norfolk. 

For  the  most  part  the  trunk  line  rates  to  the  West  are  tl 
measures  of  the  rates  to  intermediate  points.  The  rates  fro 
Boston  and  Providence  to  Cincinnati  all  rail  are  for  the  s 
numbered  classes  65-57-44-30-26-22  and  the  rail-and-wat 
rates  the  following  differentials  below  those  rates  5-4-3-2-2-11 
The  rates  to  intermediate  points  are  sometimes  lower  but  nev 
higher  than  to  Cincinnati. 

The  rates  from  Boston  and  Providence  to  Lynchburg  are  a 
rail  54-47-38-25-23-21  and  rail-and-water  54-47-38-25-22-18. 

11  L  C.  C.  Rf 
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first  class.  On  traflBc  for  Southern  territory  the  roads  from 
Chicago  receive  40  cents  to  the  Ohio  River,  and  charge  a  like 
rate  on  first  class  business  to  Carolina  territory. 

By  the  trunk  lines  rates  of  116  per  cent  of  the  Chicago-New 
York  rates  are  charged  from  East  St.  Louis  to  Xew  York  and 
differentials  less  to  Baltimore,  and  by  the  Chesapeake  and  Ohio 
no  higher  rates  to  Norfolk  proper,  (84-72.5-55-37.5-32-26)  or 
to  Richmond  or  Lynchburg. 

The  rates  to  Southwestern  points  from  Chicago,  as  illustrated 
by  reference  to  Danville,  for  instance,  being  established,  the  rates 
from  Cincinnati  and  Louisville  are  fixed  differentials  less,  and 
from  Cairo  and  Evansville  differentials  higher,  than  the  last 
named  to  all  Carolina  territory,  north  of  the  "Walhalla-Colum- 
bia-Wilmington''  line.  The  rates  from  St.  Louis  and  East  St. 
Louis  are  made  higher  than  Evansville  and  Cairo  rates  by  dif- 
ferences beginning  with  28  cents  on  first  class.  Chicago  to  Wil- 
mington rates  are  made  with  differences  less  from  Cincinnati 
and  differences  higher  for  Cairo  and  Evansville  and  differ- 
entials still  higher  for  St.  Louis  and  East  St.  Louis,  and  the 
rates  to  Charlotte  are  made  in  the  same  manner. 

Eighty-seven  per  cent  of  the  rates  from  Chicago  to  New  York 
is  taken  as  the  rates  from  Cincinnati  to  New  York,  and  the 
Cincinnati-Baltimore  rates  are  made  by  differentials  under  the 
New  York  rates.  Differentials  were  conceded  the  Chesapeake 
and  Ohio  railway  which  established  rates  less  than  the  all-rail 
trunk  line  rates  from  Cincinnati  to  Baltimore  and  also  less  than 
its  own  rates  to  Norfolk,  Newport  News  and  Richmond,  but  ad- 
vanced its  rates  to  Baltimore  on  the  passage  of  the  Act  to  regu- 
late commerce  to  not  less  than  its  Cincinnati-Norfolk  rates. 

To  Baltimore  from  Louisville  the  all-rail  trunk-line  rates  are 
as  follows:    72-62-47-32-27-22. 

All-rail  and  water  rates  via  Newport  News  are:  64-56-43-29- 
25-20. 

Its  rates  to  Lynchburg  are  naade,  by  its  construction  of  the 
Act  to  regulate  commerce,  not  higher  than  its  rates  to  Norfolk 
from  Cincinnati  and  Louisville. 

To  Danville  from  Cincinnati  and  Louisville  the  Chicago- 
Danville  rates  are  taken  as  a  basis  and  the  Chicago-Cincinnati 
11  L  C.  C.  Rep. 
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Ohio  Bailway  making  no  higher  charge  than  its  through  rates 
to  Cincinnati. 

From  iNTew  York  to  Wihnington  and  from  Philadelphia  to 
Wilmington  the  rates  on  the  numbered  classes  are  respectively, 
63-52-43-36-28-19. 

The  rates  from  Baltimore  to  Norfolk  are  fixed  by  the  water 
lines  and  governed  by  Southern  Classification  as  follows: 
20-18-15-14-11-8,  and  all-rail  as  well  as  sea-and-rail  these  rates 
were  in  force  to  Richmond. 

The  rates  from  the  West  to  the  territory  in  question  are  meas- 
ured primarily  by  the  trunk  line  rates  from  Chicago  to  Xew 
York.  The  all-rail  rates  from  Chicago  to  Baltimore  are  certain 
differentials  below  the  K'ew  York  rates. 

The  Chesapeake  and  Ohio  Railway  on  the  passage  of  the 
Interstate  Commerce  Act  made  in  connection  with  the  water 
lines,  rail-and-water  rates  lower  by  certain  differentials  than  the 
all-rail  rates  which  were  conceded  by  the  Trunk  Lines,  and  this 
left  the  rates  to  Baltimore  via  Newport  News  lower  than  to  Xor- 
folk,  Newport  News  and  Richmond,  but  under  the  readjustment 
the  Chesapeake  and  Ohio  adopted  as  a  minimum  to  Baltimore 
the  trunk  line  all-rail  rates  to  Baltimore,  and  then  on  its  con- 
struction of  the  Act  that  it  forbids  any  higher  intermediate  rates 
insisted  on  making  the  same  rates  to  the  Virginia  cities,  Noiv 
folk,  Richmond  and  Lynchburg  as  to  Baltimore. 

To  Lynchburg  the  Southern  and  Cincinnati  Southern  make 
the  same  rates  as  the  Chesapeake  and  Ohio  fixes  from  Cincinnati 
and  Louisville. 

To  Danville  the  local  rates  from  Lynchburg  are  added  and  to 
Wilmington  the  local  rates  from  Richmond,  except  to  meet  Chi- 
cago competition  via  North  Atlantic  ports  on  certain  western 
traffic  the  rates  are  less  than  the  combination  to  and  from 
Richmond. 

To  Charlotte  the  rates  are  made  by  adding  to  the  Lvnchburg 
or  Richmond  rates  the  locals  beyond.  This  method  applies  to  all 
traffic  from  Chicago  to  Buffalo  and  Louisville  to  Pittsburg,  to 
Carolina  territory. 

From  Chicago  to  Lynchburg  the  rate  is  72  cents  first  class, 
from  Lynchburg  to  Charlotte  68,  or  total  through  rate  of  $1.40 
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first  class.  On  traflBc  for  Southern  territory  the  roads  from 
Chicago  receive  40  cents  to  the  Ohio  River,  and  charge  a  like 
rate  on  first  class  business  to  Carolina  territory. 

By  the  trunk  lines  rates  of  116  per  cent  of  the  Chicago-New 
York  rates  are  charged  from  East  St.  Louis  to  Xew  York  and 
differentials  less  to  Baltimore,  and  by  the  Chesapeake  and  Ohio 
no  higher  rates  to  Norfolk  proper,  (84-72.5-55-37.5-32-26)  or 
to  Richmond  or  Lynchburg. 

The  rates  to  Southwestern  points  from  Chicago,  as  illustrated 
by  reference  to  Danville,  for  instance,  being  established,  the  rates 
from  Cincinnati  and  Louisville  are  fixed  differentials  less,  and 
from  Cairo  and  Evansville  differentials  higher,  than  the  last 
named  to  all  Carolina  territory,  north  of  the  "Walhalla-Colum- 
bia-Wilmington"  line.  The  rates  from  St.  Louis  and  East  St 
Louis  are  made  higher  than  Evansville  and  Cairo  rates  by  dif- 
ferences beginning  with  28  cents  on  first  class.  Chicago  to  Wil- 
mington rates  are  made  with  diilerences  less  from  Cincinnati 
and  differences  higher  for  Cairo  and  Evansville  and  differ- 
entials still  higher  for  St.  Louis  and  East  St  Louis,  and  the 
rates  to  Charlotte  are  made  in  the  same  manner. 

Eighty-seven  per  cent  of  the  rates  from  Chicago  to  New  York 
is  taken  as  the  rates  from  Cincinnati  to  New  York,  and  the 
Cincinnati-Baltimore  rates  are  made  by  differentials  under  the 
New  York  rates.  Differentials  were  conceded  the  Chesapeake 
and  Ohio  railway  which  established  rates  less  than  the  all-rail 
trunk  line  rates  from  Cincinnati  to  Baltimore  and  also  less  than 
its  own  rates  to  Norfolk,  Newport  News  and  Richmond,  but  ad- 
vanced its  rates  to  Baltimore  on  the  passage  of  the  Act  to  regu- 
late commerce  to  not  less  than  its  Cincinnati-Norfolk  rates. 

To  Baltimore  from  Louisville  the  all-rail  trunk-line  rates  are 
as  follows:    72-62-47-32-27-22. 

All-rail  and  water  rates  via  Newport  News  are:  64-56-43-29- 
25-20. 

Its  rates  to  Lynchburg  are  made,  by  its  construction  of  the 
Act  to  regulate  commerce,  not  higher  than  its  rates  to  Norfolk 
from  Cincinnati  and  Louisville. 

To  Danville  from  Cincinnati  and  Louisville  the  Chicago- 
Danville  rates  are  taken  as  a  basis  and  the  Chicago-Cincinnati 
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rates  deducted,  beginning  with  40  cents  on  first  class,  for  all 
shipments  to  Southeastern  territory,  the  locals  and  through  rates 
corresponding  on  the  first  six  classes  where  the  specification  is 
the  same.  The  same  method  is  used  in  constructing  the  rates  to 
Wilmington  and  Charlotte. 

The  rates  Nashville  to  Baltimore  are  made  by  adding  to  the 
Louisville-Baltimore  rates  the  proportional  charges  from  Nash- 
ville to  Louisville  and  by  rail-and-water  through  Norfolk  is  dif- 
ferentials below  the  all-rail  rates,  and  by  the  Chesapeake  &  Ohio 
not  less  than  the  rates  to  Norfolk,  which  in  their  turn  do  not  ex- 
ceed those  to  Richmond  and  Lynchburg. 

The  rates  to  Wilmington,  Charlotte  and  Danville  are  made 
certain  differentials  less  from  Nashville  than  from  Cincinnati 
and  Louisville.  From  Memphis  the  rates  are  based  upon  the 
rates  from  East  St.  Louis,  being  something  higher. 

From  New  Orleans  to  the  Carolina  territory  the  rates  are 
controlled  by  the  water  routes.  The  Morgan  line  publishes  rates 
from  New  Orleans  to  Newport  News,  Boston,  Philadelphia  and 
Baltimore,  in  connection  with  the  Old  Dominion  line  to  Norfolk, 
Richmond  and  Portsmouth.  The  Illinois  Central  and  Chesa- 
peake and  Ohio  via  Louisville  publish  rates  to  Norfolk  con- 
trolled by  the  water  rates,  charging  no  higher  to  Richmond  and 
Lynchburg.  The  water  rates  to  Norfolk  are,  on  rice  29  cents, 
sugar,  C.  L.,  27  and  less  than  C.  L.  29 ;  molasses  $1.40  per  bbl. 

To  Danville  Southern  Railway  locals  from  Lynchburg  are 
added.  To  Wilmington  from  New  Orleans  rates  are  controlled 
by  water,  the  Morgan  line,  rice  27  cts.,  sugar  32,  molasses  24. 
Tramp  boats  have  carried  as  low  as  15  cents. 

To  Charlotte  the  rates  are  made  from  New  Orleans  to  com- 
pete with  shippers  from  the  East.  The  roads  from  New  Orleans 
to  Atlanta  decline  some  of  these  combination  rates  and  insist 
on  a  minijtnum  of  15  cents  to  Atlanta.  The  Carolina  lines  fix 
rates  from  the  gateways  into  Carolina  territory  and  allow  the 
New  Orleans  lines  to  make  such  rates  if  their  allowances  from 
Atlanta  are  satisfactory,  and  to  this  territory  generally  the  New 
Orleans  proportional  is  less  than  to  Atlanta  proper. 

The  following  tables  showing  the  changes  in  class  rates  which 
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had  been  made  at  the  dates  named  to  Charlotte  from  western 
points  were  submitted  by  defendant  carriers. 


To    Charlotte 
From  Chicago 

Feb.  24,   1802 

Julv  16.   1894 

Aug.  1,   1894 

Sept.  10,  1806 

Sept.  28,  1896 

From  St.  Louis 

Jan.  1,  1888 

July  16.   1888 

Feb.  16,   1880 

Oct.  16,  1889 

Sept.  16,  1896 

Sept.  19,  1896 

Oct.  1,  1806 

From  Louisville 

Jan.  1,  1888 

July  16,  1888 

Feb.  16,   1889 

Oct.  16,  1889 

Sept.  16.   1896 

Sept.  19,  1896 

Oct.  1,  1896 

From  Cincinnati 

July  16,  1888 

Feb.  16,  1889 

Oct.  16,  1889 

June  16,  1890 

Mar.  2,  1891 

Sept.  16,  1896 

Sept.  19,   1896 

Oct.  1,  1896 

From  Memphis 

Jan.  1,  1888 

July  16,  1888 

Feb.  16,  1889 

Oct.  16,  1889 

Sept.  16,  1896 

Sept.  19,  1896 

Oct.  1,  1896 

To    Charlotte 

From  Cairo 

Sept.  17,  1885 

Sept.  1,  1888 

Feb.  20,  1889 

Nov.  1,  1889 

vSept.  16,  1896 

Sept.  19,  1896 

Oct.  1,  1896 

11 1.  C.  C.  Kep. 


CLASS  RATES 

). 

cents  per  100 

lbs.) 

1 

2 

3 

4 

5 

e 

140 

120 

95 

70 

60 

47 

132 

114 

93 

70 

56 

47 

140 

120 

95 

70 

60 

47 

112 

96 

72 

54 

46 

3ft 

140 

120 

95 

70 

60 

47 

160 

140 

122 

106 

88 

73 

145 

126 

104 

79 

65 

52 

145 

126 

102 

77 

64 

6U 

138 

119 

95 

70 

60 

47 

110 

95 

75 

54 

46 

36 

98 

84 

66 

47 

40 

31 

138 

119 

95 

70 

60 

47 

122 

107 

94 

84 

70 

69 

107 

93 

79 

62 

60 

40 

107 

93 

77 

60 

49 

39^ 

100 

86 

70 

53 

45 

35 

72 

62 

50 

37 

31 

24 

60 

51 

41 

30 

25 

19 

100 

86 

70 

63 

45 

35 

107 

93 

79 

62 

60 

40 

107 

93 

77 

60 

49 

39^ 

100 

86 

70 

53 

46 

36 

100 

86 

70 

53 

46 

37 

100 

86 

70 

53 

45 

35 

72 

62 

50 

37 

31 

24 

60 

51 

41 

30 

26 

19 

100 

86 

70 

53 

46 

35 

130 

115 

100 

90 

74 

61 

115 

101 

85 

68 

54 

42 

115 

101 

83 

66 

53 

4H 

108 

94 

76 

69 

49 

37 

80 

70 

56 

43 

35 

26 

68 

59 

47 

36 

29 

21 

108 

94 

76 

69 

49 

37 

131 

114 

99 

84 

69 

61 

117 

103 

87 

70 

56 

44 

117 

103 

86 

68 

66 

4a 

110 

96 

78 

61 

51 

39 

82 

72 

58 

40 

37 

28 

70 

61 

49 

38 

31 

23 

110 

96 

78 

61 

61 

3» 
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From  New  Orleans 

Feb.         15,  1888   183 

Feb.        25,  1888   178 

May        16,  1890   171 

Dec         16,  1895   101 


CLASS  RATES, 
(in  cents  per  100  lbs.) 


158 

139 

116 

94 

74 

153 

134 

111 

90 

72 

146 

125 

102 

85 

67 

88 

76 

65 

50 

42 

Changes  in  class  rates  to  Lynchburg  from  various  western 
points. 

CLASS  RATES. 
(In  cents  per  100  lbs.) 


To  Lynchburg 

From  Chicago 

12  3 

Aug.  1,  1891  72  62  47 

Dec.  1,  1902  72  62  47 

East  St.  Louis 

July  1,  1891  84  72J         55 

Louisville 

April         5,  1887  62  53i         40J 

'Cincinnati 

July  1,  1891  62 

Memphis 

Feb.  1,  1888  84  72J         55 

Mar.  5,  1888  84  72^         55 

Apr.        25,  1889  76  66^         51 

July  5,  1889  86  76^         59 

Nashville 

Feb.  1,  1888  85  7U         56J 

Mar.         5,  1888  85  7U         56^ 

July  6,  1888  56  48J         37i 

Feb.  1,  1893  77  69i         54 

New  Orleans 

June       20,  1890 95  85  70 

Nov.        20,  1890 92  82  72 

Sept    1,  1893  92    82    72 


4 
32 
32 

37J 

27i 


53i    40^    27i 


4U 
37i 
34^ 
41i 

42i 
39^ 

24i 
38^ 

65 
62 
68 


5 

27 
27 

32 

23 

23 

35i 
32 
30 
35 

35i 
33 
20 
33 

55 
52 

47 


6 

22 
22 

26 

m 
m 

29 
26 
24 
29 

30 
30 
15* 
27 

45 

47 
41 


Eeduction  in  first  class  rates  to  Charlotte  from  eastern  points 
for  dates  named. 

FIRST  CLASS  RATES, 
(in  cents  per  100  lbs.) 
To  Charlotte,  sea  and  rail. 
From  Jan.  1,    June  1,      Sep.  1,     Sep.  1,   Sep.  1,  June  9,  Aug.  1, 

1382         1882         1882         1887       1889       1894        1894 
Boston  and  Provi- 
dence      Ill  116  121  110  96  72  96 

New     York     and 

Philadelphia    ..         106  111  116  105  91  67  91 

Saltimore    100  105  110  99  85  65  86 
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Old  Dominion  S.  S.  Co.,  New  York  to  Norfolk. 

Classification  12  3  4 

May     19,  1892      Southern  20         18  15  12 

June    23,  1892  22         20  17  13 

July     23,  1892  20         18  15  12 

Oct.      15,  1892        Official  28         24  21  18 

Dec.        1,  1892       Southern  28         24  21  18 

June     18,  1894  21         18  16  14 

Aug.       1,  1894  28         24  21  18 

Old  Dominion  S.  S.  Co.,  New  York  to  Richmond. 

Oct.      15,  1892        Official  33         29  24  21 

Dec.        1,  1892       Southern  33         29  24  21 

June    18,  1894  25         22  18  16 

Aug.       1,  1894  33         29  24  21 

Mar.     20,  189G  28         24  21  18 


5 

6 

10 

8 

11 

9 

10 

8 

13 

11 

13 

11 

10 

8 

13 

11 

15 

13 

15 

13 

11 

10 

15 

13 

13 

11 

CLYDE  LINE  RATES. 

PHILADELPHIA  to  RICHMOND, 
(in  cents  per  100  lbs.) 


Oct. 

15, 

1892 

31 

27 

22 

19 

14 

12 

Official 

Dec. 

1, 

1892 

31 

27 

22 

19 

14 

12 

Southern 

June 

18, 

1894 

23 

20 

17 

14 

11 

9 

« 

Aug. 

1, 

1804 

31 

27 

22 

19 

14 

12 

« 

May 

1, 

1895 

27 

24 

19 

17 

13 

11 

« 

Mar. 

20, 

1896 

27 

24 

19 

17 

13 

11 

South  St.  Frt.  As, 

PHILADELPHIA  to  NORFOLK, 
(in  cents  per  100  lbs.) 


Oct. 

15, 

1892 

26 

22 

19 

16 

12 

10 

Official 

Dec. 

1, 

1892 

26 

22 

19. 

16 

12 

10 

Southern 

June 

18, 

1894 

20 

17 

14 

12 

9 

8 

« 

Aug. 

1, 

1804 

26 

22 

19 

16 

12 

10 

« 

Aug. 

15, 

1804 

28 

24 

21 

18 

13 

11 

« 

May 

1, 

1895 

30 

26 

23 

20 

15 

11 

(( 

Mar. 

20, 

1896 

28 

24 

21 

18 

13 

11 

South  St.  Frt.  As. 

Local   and   through   class   rates    from  •Chicago   to   Charlotte. 

Western  Class  Rates  (in  cents  per  100  lbs.) 
to 


FROM 
Chicago 

Cairo 
Chicago 
Atlanta 
Chicago 

Chicago 
Atlanta 
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Cairo 
Atlanta 

Cities 
proper 

40 
32 

34 

28 

25 
22 

17 
15 

15 
12 

12 

10 

Atlanta 
Charlotte 

72 

68 

62 
58 

47 
48 

32 

38 

27 
33 

22 
25 

Charlotte 

140 

120 

95 

70 

60 

47 

Virginia  < 
Charlotte 

72 
76 

62 
65 

47 
55 

32 
45 

27 
37 

22 
29 

124 
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Some  modifications  of  the  rates  complained  of  have  been 
effected  since  the  filing  of  the  complaint 

Of  these  the  principal  changes  are  as  follows : 


M 

Is 

1 

From 

1 

2 

3 

4 

5 

6 

*§ 

'o 

gs 

S 

Boston  and  Providence 

6 

s 

S^ 

£ 

To 

Bbl. 

Richmond,  sea  and  rail 

45 

39 

34 

30 

25 

22 

30 

75 
100 lbs 

30 

♦35 

^-ille    {^^Zlr^il 

83 

73 

60 

45 

38 

32 

45 

38 

45 

32 

75 

67 

56 

41 

35 

30 

41 

35 

41 

30 

From 

New  York  and  Philiidelphia 

To 

Richmond,    all    rail 

37 

32 

26 

23 

17 

14 

Danville     \  ^^^  "^"       ., 
I  sea  and  rail 

78 

68 

55 

40 

33 

27 

40 

33 

40 

27 

70 

62 

50 

36 

30 

25 

36 

30 

36 

25 

From 

Baltimore 

To 

Richmond,  all   rail 

26 

22 

18 

16 

13 

10 

13 

♦50 

L>-l.burg   }^^^  -»  ^ 

62 

45 

35i 

24 

20 

16 

24 

20 

24 

^-ille     {t^^,^ 

72 

62 

49 

36 

29 

23 

36 

29 

36 

23 

64 

56 

44 

32 

26 

21 

32 

26 

32 

21 

♦Per  bbl. 

These  changes  while  affecting  the  rates  to  competing  points 
other  than  Charlotte,  principally  by  slight  increases,  and  to  that 
extent  relieving  the  discriminations  complained  of,  do  not  how- 
ever satisfy  the  complaint. 

The  rate  from  Chicago  to  the  Ohio  River  on  joint  through 
traffic  for  freight  destined  for  points  south  of  Virginia  has  been 
recently  reduced  from  40  cents  to  35  cents  per  100  pounds  on 
first  class  with  corresponding  reductions  on  the  lower  classes  as 
follows:  5,  4,  3,  2,  2,  2.  As  this  reduction  does  hot  apply  to 
goods  destined  for  the  Virginia  gateways,  the  discriminationa 
against  Charlotte  are  still  further  relieved. 

Conclusions. 

The  system  of  making  rates  into  the  so-called  Carolina  terri- 
tory has  been  in  operation  and  with  little  change  since  the  pas- 
sage of  the  Interstate  Commerce  Act.  The  interpretation  of  this 
law  by  the  Chesapeake  &  Ohio  Railway  Company,  practically 
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the  same  as  that  of  the  Trunk  Line  roads  north  of  the  Potomac 
and  Ohio  rivers  and  east  of  the  Mississippi,  construes  the  law 
to  forbid,  under  ordinary  circumstances,  any  lower  rate  to  a 
terminal  station  than  to  one  between  the  initial  and  terminal 
points. 

The  first  result  of  the  application  of  this  principle,  striking, 
as  compared  with  the  methods  of  rate-making  previously  prac- 
ticed throughout  the  Southeastern  territory  and  still,  for  the 
most  part,  the  basis  on  which  charges  are  fixed  in  that  locality, 
was  the  establishment  of  what  have  been  since  known  as  the 
Virginia  Gateways. 

These  points,  as  N^orfolk  and  Lynchburg,  etc.,  taking  a  rate 
no  higher  than  the  through  rate  to  the  seaboard,  became  natural 
basing  points  for  distribution  to  contiguous  territory  by  the 
addition  of  the  local  rates,  and  have  ever  since  been  the  occasion 
of  more  or  less  complaints  of  discrimination  from  localities  not 
60  favored. 

In  this  case,  to  avoid  confusion,  the  single  gateway  Lynchburg 
may  be  taken  as  an  example  for  comparison  with  Charlotte  rates. 

The  low  rates  to  Lynchburg  from  the  East,  IsTorth  and  West  are 
not  vigorously  contested  by  the  complainants,  since  every  reduc- 
tion to  that  point  may  be  expected  to  reduce  the  combination  to 
Charlotte,  but  the  high  rates  between  Lynchburg  and  Charlotte, 
alike  in  many  cases  on  carload  and  less  than  carload  lots,  and 
alike,  too,  for  the  most  part,  whether  on  through  routes  from 
distant  points  or  strictly  local  shipments  from  Lynchburg,  leave 
Charlotte  at  some  disadvantage  as  a  distributing  point,  and  the 
same  is  true  of  most  places  situated  in  the  vicinity  of  localities 
favored  by  low  rates  whether  the  result  be  competition  by  water, 
with  other  carriers,  or  favoritism. 

The  total  through  rates  to  Charlotte  were  not  a  subject  of  spe- 
<;ial  complaint  In  fact,  any  charge  of  unreasonableness  on 
through  rates  from  the  West  was  distinctly  disclaimed,  the  in- 
justice arising,  as  witnesses  explained,  not  because  the  through 
rates  to  Charlotte  were  unreasonably  high,  but  because  the  rates 
to  Lynchburg  were  so  much  lower,  while  the  balance  of  the 
through  rates  w^ere  the  same  as  the  locals. 

The  whole  Trunk  Line  territory  is  served  in  this  manner  and 
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the  favorable  rates  to  the  Virginia  Gateways  are  simply  the 
result  of  the  Chesapeake  &  Ohio  Eailway  Company  adopting 
the  construction  by  the  Tnmk  lines  of  the  Interstate  Commerce 
Act. 

As  an  instance  of  the  general  application  of  this  system  of 
rate-making  and  in  supi)ort  of  the  contention  of  the  defendants 
tliat  Cliarlottc  is  not  alone  subjected  to  embarrassing  conditions 
of  which  it  comphiins,  it  is  sliown  that  of  the  stations  in  this 
territory  served  by  defendant,  the  Southern  Raihvay,  74,  at  a 
less  distance  tlian  Charlotte,  take  the  same  rates  and  8,  at  a  less 
distance,  take  higher  rates  than  Charlotte.  That  on  the  same 
lino  in  this  t-c»rrit.ory,  on  a  traffic  from  Chicago  and  the  Ohio 
Itiver  Crossings,  78  stations  at  a  less  distance  take  higher  rates 
than  Charlotte,  and  20  t^ike  the  same  rates,  and  on  anotlier  de- 
fendant road,  tlie  Seaboard  Air  Line,  from  eastern  cities  to  sta- 
tions a  less  distance  than  Charlotte,  37  points  take  the  same 
rates  and  32  higher  rates. 

This  is  not  a  justification  of  unreasonable  rates  and  if  the 
rates  were  too  high  would  but  aggravate  the  offense,  biit  it  does 
relieve  tlie  situation  of  any  semblance  of  prejudice  directed 
against  Charlotte,  its  trade  or  shippers. 

The  ratos  from  Lynchburg  to  Charlotte  and  other  stations  in 
the  Carolina  territory  are  apparently  high  as  compared  with 
through  rates  to  the  fonner  point  frcnn  Chicago.  72  cents  from 
Chicago  to  Lynchl)urg  and  08  cents  first  class  from  Lynchburg 
to  Charlotte  would,  under  like  conditions,  seem  an  exorbitant 
rate  for  the  shorter  distance,  but  the  through  rates  to  the  sea- 
l)oard,  which  govern  the  rates  to  the  Virginia  Gateways,  are 
the  result  of  long  strife,  strenuous  competition,  both  of  water 
and  other  carriers,  and  all  together  under  such  <lifferent  con- 
ditions and  laws  of  trade  and  transportation,  as  to  bear  no  pos- 
sible relation  to  the  shorter  rate.  The  latter  must  be  judged 
alone  or  in  comparison  with  rates  for  like  distances  where  the 
conditions  bear  some  semblance  of  similarity. 

It  was  shouTi  by  way  of  defense  that  these  rates  were  not  nn- 
usual  as  compared  with  other  rates,  for  in  the  Southern  Terri- 
tory where  charges  have  not  fallen  so  rapidly  as  competition  and 
dense  traffic  have  caused  them  to  in  the  Trunk  Line  Territory, 
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that  file  local  rates  to  many  points  for  200  miles  to  300  mile& 
exceeded  the  Lynchburg  or  Richmond  rates  to  Charlotte,  the 
former  being  207  miles  distant  and  the  latter  282  miles. 

The  first  class  rate  is  68  cents  and  the  Alabama  Railroad 
Commission  for  282  miles,  the  distance  from  Richmond,  ap- 
proves a  rate  of  98  cents,  the  Greorgia  Commission  99  cents,  the 
South  Carolina  Commission  76  cents  and  the  North  Carolina 
Commission  68  cents. 

These  maximum  rates  are  not  enforced,  but  are  permitted  by 
the  State  authorities. 

The  roads  themselves  in  the  Southeastern  territory,  vrhere^ 
with  less  traffic  and  for  other  considerations,  they  require  higher 
rates  than  their  northern  neighbors,  and  where  less  competition 
has  left  them  without  that  external  pressure  that  is  the  most 
potent  factor  in  the  reduction  of  rates,  have  always  maintained 
a  higher  scale. 

From  Chattanooga  to  Elberton,  Georgia,  246  miles,  the  first 
class  rate  is  81  cents  per  himdred  pounds.  From  Atlanta  to 
Columbus,  Miss.,  290  miles,  77  cents.  From  Birmingham  to 
Winona,  Miss.,  208  miles,  82  cents.  From  Nashville  to  Dalton, 
Ga.,  191  miles,  68  cents.  From  Nashville  to  Atlanta,  289  miles,. 
72  cents.  These  rates  are  high  and  do  not,  of  themselves,  justify 
the  rates  from  Richmond  and  Lynchburg  to  Charlotte,  but  they 
do  serve  to  show  that  the  Charlotte  situation  is  not  unique,  and 
that  Charlotte  and  its  contiguous  territory  is  not  subjected  to  the 
highest  burdens  on  the  movement  of  traffic  in  and  out. 

No  proof  was  submitted  that  the  local  rates  were  unreasonably 
profitable  to  the  defendants.  The  total  through  rates  from 
western  points  were  not  specifically  charged  as  unreasonable. 
As  an  instance,  one  of  the  complaining  witnesses  thought  the 
grain  rate  of  28%  cents  from  Louisville  to  Charlotte  a  "reason- 
able rate"  and  said,  "we  are  satisfied  with  the  rate." 

Again  this  does  not  justify  the  rates  if  too  high,  but  empha- 
sizes the  condition  that  the  real  complaint  of  Charlotte  shippers 
grows  out  of  the  fact  that  there  are  no  through  rates  to  Charlotte 
on  western  traffic,  except  by  the  addition  of  the  local  rates 
from  Lynchburg.  If  the  railroads  established  through  rates  to- 
Charlotte,  ae  is  so  often  done,  something  less  than  the  sum  of 
11  L  C.  C.  Rbp. 


128  INTEESTATB  COMMEBOS  BEPOKTS. 

the  locals  then  the  Charlotte  shippers  would  have  an  advan- 
tage equal  to  that  difference,  and  the  principal  cause  of  com- 
plaint would  be  removed. 

While  the  Commission  has  approved  wherever  established  this 
system  of  through  routes  by  connecting  lines^  with  rates  for  the 
longer  distances  something  below  the  sums  of  the  locals,  it  is  a 
matter  which  depends  upon  agreement  and  joint  arrangement 
of  the  roads  forming  the  through  lines,  and  the  Commission  has 
no  authority  to  enforce  such  arrangements.  If  the  through  rates 
.are  not  imreasonable,  the  Commission  cannot  condeum  the 
same  on  account  of  the  divisions  thereof  to  the  various  roads 
forming  the  through  lines,  the  law  and  the  public  being  alike 
served  by  rates  in  the  aggregate  reasonable,  and  not  affected  by 
their  distribution. 

In  the  present  case  the  remedy  rests  alone  with  a  modifica- 
tion of  the  system  of  charges  to  the  territory  in  question,  and 
the  principal  cause  of  complaint  may  be  removed  by  an  agree- 
ment of  the  connecting  carriers  to  through  rates  to  terminal 
points  something  less  than  the  addition  of  the  Lynchburg  proper 
rates,  and  the  Commission  recommends  such  action  to  the  con- 
sideration of  the  roads.  We  have  no  authority  to  enter  an  order 
•commanding  such  agreement,  but  in  consonance  with  the  prac- 
tice over  so  large  a  portion  of  the  country,  and  controlling  so 
^reat  a  percentage  of  the  traflBc,  any  other  method  must  remain 
a  constant  source  of  irritation  and  complaint,  be  considered  an 
injustice  by  the  shippers,  and  their  discontent  an  embarrass- 
ment to  the  roads.  In  view  of  the  ruling  of  the  courts  in  the 
Troy  case,  168  U.  S.  144,  42  L.  ed.  414,  18  Sup.  Ct.  Rep.  45, 
the  Chattanooga  case,  181  U.  S.  1,  45  L.  ed.  719,  21  Sup.  Ct 
Rep.  516,  the  Behlmer  case,  175  U.  S.  648,  44  L.  ed.  309,  20 
Sup.  Ct.  Rep.  209,  the  Social  Circle  case,  162  U.  S.  187,  40 
L.  ed.  936,  5  Inters.  Com.  Rep.  391,  16  Sup.  Ct  Rep.  700,  the 
Maximum  Rate  case,  167  U.  S.  479,  42  L.  ed.  243,  17  Sup.  Ct 
Rep.  896,  the  Danville  case,  122  Fed.  800,  and  the  Wilmington 
<;ase,  124  Fed.  624,  the  Commission  is  unable  to  find  in  the  facts 
presented  any  basis  for  an  order  of  relief  which  could  be  en- 
forced.    It  follows  that  the  complaints  must  be  dismissed. 
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No.  751. 

IN  THE  MATTEE  OF  CHAKGES  FOR  THE  TRANS- 
PORTATION AND  REFRIGERATION  OF  FRUIT 
SHIPPED  FROM  POINTS  ON  THE  PERE 
MARQUETTE  AND  MICHIGAN  CENTRAL  RAIL- 
ROADS. 


Decided  June  22,  1905. 


1.  Railroad  companies  are  required  at  common  law  to  furnish  suitable 
facilities  for  the  conduct  of  the  business  in  which  they  engage,  and 
it  follows  that  the  respondent  railroad  companies,  holding  themselves 
out  as  carriers  of  perishable  fruit,  must  provide  the  necessary  re- 
frigerator cars  for  the  transportation  of  that  traffic. 

2.  During  j)erformance  of  the  transportation  the  car  is  to  every  practi- 
cal intent  the  car  of  the  railroad  company  using  it,  and  its  measure 
of  responsibility  as  to  the  sufficiency  of  the  car  is  the  same,  whether 
it  obtains  the  car  by  purchase  or  lease. 

3.  Where  a  railroad  company  holds  itself  out  as  the  carrier  of  a  com- 
modity which  can  only  move  under  refrigeration,  its  duty  extends 
ordinarily  to  furnishing  that  refrigeration,  for  the  icing  is  not  a 
mere  incident  to  the  transportation  service,  but  is  a  part  of  the  serv- 
ice itself,  and  properly  speaking,  it  is  not  ice  but  refrigeration  that 
the  carrier  furnishes  to  accompany  the  shipment  during  every  move- 
ment of  its  journey.  In  the  case  under  consideration,  where  the  rail- 
road company  insists  that  the  ice  shall  be  supplied  only  by  the  party 
whom  it  appoints,  and  where  it  collects  from  the  shipper  and  passes 
over  to  this  party  the  compensation  for  that  service,  the  railroad 
company  must  stand  responsible  for  the  refrigeration  as  for  any  other 
part  of  the  transportation. 

4.  Refrigeration,  being  incumbent  upon  the  carrier  as  part  of  the  trans- 
portation, the  charge  for  that  service  stands  like  any  other  charge  for 
transportation.  It  is  the  duty  of  the  carrier  to  publish,  file  with  the 
Commission,  and  observe  its  refrigeration  charges,  and  the  Commis- 
sion has  the  same  jurisdiction  to  inquire  into  the  justice  and  reason- 
ableness of  such  charges  as  of  any  other  charge  for  the  transportation 
of  passengers  or  property. 
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6.  It  is  not  within  the  province  of  the  Commission  to  prescribe  the  method 
or  kind  of  refrigeration  charges  which  shall  be  adopted  by  the  carrier. 

6.  A  reasonable  refrigeration  charge  on  Michigan  fruit  shipped  to  interstate 
destinations  from  points  in  Michigan,  when  based  upon  the  ice  actually 
used,  would  be  $2.50  per  ton,  and  reasonable  and  just  charges,  if  made 
by  the  car,  are  also  found  and  stated  for  the  service  from  Michigan 
to  the  destinations  involved.  As  a  result  of  this  investigation  the 
Michigan  Central  R.  Co.  has  established  for  the  present  season  the 
reasonable  charge  of  $2.50  per  ton  for  ice  actually  used,  and  that  com- 
pany is  dismissed  from  the  proceeding.  The  Pere  Marquette  R.  Co., 
while  under  contract  to  continue  its  use  of  Armour  cars  during  the 
present  season,  has  made  reductions  in  its  refrigeration  charges 
amounting  to  from  15  to  30  per  cent  to  apply  during  this  season,  and 
has  filed  a  statement  with  the  Conmiission  that  it  intends  for  the 
season  of  1906  to  purchase  or  lease  its  ovoi  equipment  and  also  fur- 
nish refrigeration  at  $2.50  per  ton  for  the  ice  used  in  transit.  For 
reasons  stated,  including  the  consideration  that  the  Commission  is 
without  authority  to  fix  rates  for  the  future,  an  order  should  not  be 
issued  at  this  time. 

Martin  S.  Decker  for  the  Commission. 

George  W.  Plummer  for  National  League  of  Commission 
Merchants. 

Jesse  F.  Orton  for  Grand  Eapids  Shippers. 

Roger  S.  Powell  for  Western  Fruit  Jobbers  Association  and 
the  Knudson-Ferguson  Fruit  Company. 

R.  M.  Shaw  for  Michigan  Central  K.  K.  Co. 

jP.  W.  Stevens  for  Pere  Marquette  E.  K.  Co. 

A.  R.  Urion  and  Frank  Hagerman  for  Armour  Car  Lines. 

Eeport  and  Opinion  of  the  Commission. 

Prouty,  Commissioner: 

The  above  matter  was  first  heard  in  June,  1904,  and  a  report 
and  opinion  was  then  published  which  is  referred  to  and  made  a 
part  of  this  report.  The  essential  facts  involved  are  stated 
there  and  no  attempt  will  be  made  to  repeat  them  here. 

The  Commission  then  reached  the  conclusion  that  these  icing 
charges  were  too  high  and  recommended  that  they  be  reduced. 
It  did  not,  for  the  reasons  stated  in  that  opinion,  at  that  time 
make  a  specific  order,  but  said  that  imless  its  recommendations 
were  in  substance  complied  with  by  October  1,  1904,  it  would 
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proceed  further  in  the  case.  While  we  were  informed  from  time 
to  time  that  attempts  were  being  made  to  bring  these  charges 
into  conformity  with  the  suggestions  of  the  Commission,  nothing 
definite  was  done,  and  on  March  25,  1905,  the  case  was  assigned 
for  further  hearing  on  May  9  at  Chicago. 

Upon  the  opening  of  that'hearing  the  Michigan  Central  Rail- 
road Company  stated  that  it  had  purchased  the  necessary  re- 
frigeration equipment  and  would  furnish  during  the  coming 
season  its  own  refrigerator  cars,  supplying  ice  at  $2.50  per  ton 
for  the  amount  actually  used.  An  examination  of  our  tariffs 
shows  apparently  that  the  Michigan  Central  Company  has  pub- 
lished schedules  in  accordance  with  this  statement 

It  was  stated  on  behalf  of  the  Pere  Marquette  Railroad  Com- 
pany and  the  Armour  Car  Lines  Company  that  frequent  at- 
tempts had  been  made  to  reduce  these  charges  but  that  owing  to 
changes  in  the  ownership  and  management  of  the  Pere  Mar- 
quette Railroad  no  definite  agreement  had  been  reached  pre- 
vious to  the  assignment  of  this  matter  for  further  hearing.  It 
was  further  stated,  however,  that  since  that  time  a  definite  ar- 
rangement had  been  concluded  by  which  these  charges  were  to 
be  reduced  in  all  directions  by  from  15  to  30  per  cent  of  the 
charges  in  force  during  the  season  of  1904.  Those  shippers 
who  were  present  objected  that  the  charges  as  thus  reduced  were 
still  excessive  and  insisted  that  the  hearing  should  proceed. 

The  only  question  of  fact  involved  was  the  reasonableness  of 
the  icing  charges.  In  the  former  hearing  the  Commission  had 
specific  evidence  as  to  the  cost  of  furnishing  ice  to  a  few  destina- 
tions but  the  testimony  was  not  sufficiently  full  so  that  we  felt 
warranted  in  expressing  an  opinion  of  general  application,  and 
this  further  hearing  was  assigned  for  the  purpose  of  obtaining 
more  definite  information  upon  that  subject. 

The  service  of  refrigeration  consists  of  two  elements.  There 
is  first  the  cost  of  the  ice  itself  and  there  is  in  addition,  as  that 
service  has  been  rendered  by  the  Armour  Car  Lines  Company,  a 
certain  amount  of  inspection  and  supervision,  beginning  with 
the  loading  of  the  car  and  extending  to  delivery  at  final  destina- 
tion. The  Car  Lines  Company  did  not  present  on  this  hearing 
any  evidence  in  addition  to  what  was  given  in  the  former  hear- 
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ing  and  reported  in  the  original  findings  of  fact.  Much  testi- 
mony was  introduced  upon  the  reasonableness  of  these  refrigera- 
tion charges,  and  directed  to  showing ;  first,  what  the  actual  cost 
of  ice  was,  delivered  in  the  bunkers,  at  the  various  points  where 
it  must  be  obtained  for  the  purpose  of  icing  these  fruit  cars  to 
their  various  destination ;  second,  the  reasonable  cost  of  perform- 
ing this  service  by  the  car. 

As  stated  in  the  original  report,  during  the  year  1901,  and 
to  some  extent  1902,  the  carriers  charged,  in  addition  to  the 
freight  rate,  $2.50  per  ton,  for  the  ice  actually  used.  Many 
witnesses  were  introduced  and  many  expense  bills  produced, 
showing  actual  transactions,  for  the  purpose  of  proving  what 
under  this  system  the  actual  expense  to  the  shipper  had  been. 
This  testimony  covered  a  great  number  of  stations  in  all  direc- 
tions, and  the  attorney  for  the  complainants  was  proceeding  to 
show  the  same  facts  with  respect  to  other  destinations  when  an 
admission  was  made  by  the  Armour  Car  Lines  and  the  Pere 
Marquette  Company  to  the  effect  that  such  testimony,  if  intro- 
duced, would  tend  to  show  to  other  points  substantially  the  same 
relation  between  the  actual  cost  in  1901  and  the  Armour  charges 
in  1904  as  had  been  established  by  the  testimony  already  intro- 
duced. Evidence  was  also  produced  tending  to  show  that  upon 
the  Northern  Pacific  Eailway  the  actual  cost  of  icing  fruit  cars 
from  Yakima  to  St.  Paul,  a  distance  of  1800  miles,  involving 
a  haul  of  six  and  one-half  days,  was  less  than  $25  per  car.  With- 
out attempting  to  recite  any  of  this  testimony  we  find  : 

1.  The  cost  of  ice  delivered  in  the  bunkers  throughout  the 
State  of  Michigan  is,  on  the  average,  approximately  $2.00  per 
ton.  As  these  cars  of  fruit  proceed  from  Michigan  to  final 
destination  they  are  necessarily  iced  at  some  points  where  the 
cost  of  the  ice  is  greater  than  at  the  point  of  origin  and  this  cost 
is  not  by  any  means  uniform.  We  think  and  find  that  the  actual 
cost  of  the  ice  delivered  in  the  bunkers,  including  the  cost  of 
such  examination  as  is  necessary  from  time  to  time  to  ascertain 
what  further  and  additional  supply  of  ice  is  necessary,  is  be- 
tween $2.00  and  $2.50  per  ton.  If  the  charge  is  made  upon  the 
basis  of  ice  actually  used  $2.50  per  ton  would  in  our  opinion 
be  a  reasonable  charge.    This  would  materially  exceed  the  actual 
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cost  to  the  carrier  in  most  instances  and  would  leave  an  ample 
margin  against  whatever  extra  care  and  liability  the  carrier  as- 
sumes in  undertaking  the  service  of  refrigeration. 

2.  If  the  charge  is  to  be  made  by  the  car  we  find  that  the 
following  tariff  from  various  Michigan  points  to  the  destinations 
named  would  be  reasonable : 

To  Peaches.  Grapes. 

Aberdeen,  S.  D $22.50  $15.00 

Albany,  N.  Y 21.25  14.25 

Albert   Lea,  Minn 20.00  13.25 

Algone,   Iowa    20.00  13.25 

Alliance,  Ohio    15.00  10.00 

Altoona,    Pa 20.00  13.25 

Ashland,   Wis 22.50  15.00 

Atlanta,    Ga 20.00  13.25 

Baltimore,  Md 25.00  16.50 

Bav  City,  Mich 12.50  8.25 

Beloit,  Wis 17.50  11.50 

Bennett,  Iowa    20.00  13.25 

Berwick,  Pa 21.25  14.2-> 

Birmingham,  Ala 27.50  18.25 

Bloomington,    111 17.50  11.50 

Boston,    Mass •.  . .  27.50  18.25 

Buffalo,  N.  Y 17.50  11.50 

Burlington,    Iowa    18.75  12.50 

Cedar  Rapids,  Iowa    20.00  13.25 

Centerv'ille,    Iowa    20.00  13.25 

Champaign,  111 17.50  11.50 

Chattanooga,   Tenn 20.00  13.25 

Cherokee,   Iowa    20.00  13.25 

Chicago  111.    (via  New  Buffalo) 12.50  8.25 

Chicago.  111.   (via  Milwaukee  Ferry)    15.00  10.00 

Chillicothe,  Ohio   15.00  10.00 

Cincinnati,   Ohio    15.00  10.00 

Cleveland,  Ohio    15.00  10.00 

Clinton,  Iowa   .• 18.75  12.50 

Columbus,  Ohio    15.00  10.00 

Concordia,  Kan 22.60  15.00 

Council  Bluffs,  Iowa    20.00  13.25 

Danville,    111 17.50  11.50 

Davenport,  Iowa    18.75  12.50 

Dayton,    Ohio    15.00  10.00 

Deadwood  S.  D 22.50  15.00 

Denver,  Colo 25.00  16.50 

Des  Moines,  Iowa   20.00  13.25 

Detroit,   Mich 12.50  8.25 

Dixon,    111 17.60  11.50 

Dubuque,   Iowa    18.75  12.50 

Duluth,  Minn 22.60  16.00 

East  St.  Louis,  111 18.75  12.50 

Eaton,   Ohio    16.00  10.00 

Eau  aaire,  Wis 17.60  11.50 

Elmira,  N.  Y 21.25  14.25 

Erie,    Pa 17.50  11.50 
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To 

Partner  City,   111 

rindlnv    Oliio    

FisJipr^  111 

Yt^nd  i1  n  Lae,  Wis 

Ft.    Dodge,    Iowa    

Ft.  Smith,  Ark 

Frankfort,  Ind 

Frotport,    111 

Oflipsbur^.    Ill 

fiibsoii   City.   Ill 

Gloveraville.  N.  Y 

Ooodlnnd,    Tnd 

Grand  Forks,  N.  D 

Grand  Island,  Neb 

Grnnd  Kixpid?,   Micb 

Granville,  N.    Y 

Great    Falls,    Motit 

Greenville,    Oliio    

Iltincofk,    Midi. 

IJannsiford,  N    D 

Hartford,   Conn 

Hartford,  Ind 

Hastings,  Neb 

Helena,   Mont 

Herman,  Mo 

Ho^igbton,  Mich 

Huntington    W.  Va 

Huron,   S.   D 

Indianapolis,    Ind 

Ironwood,   Mich 

Jn<^ksoT:vilk,    111 

Johnstown,    Pii,    

Kimani^  Citv,  Mo 

Keene,  N.   IT 

Keokuk,    Iowa    

Knoxville,  Tenn 

La  Crosse,  Wis 

La   Salle,   111 

Lincoln*  Neb 

Littlt  Rook.  Ark 

T^^nnspnrt,  Tnd 

T^niisville.    Ky     

lUdisoii,   Wis 

M-irinf^ttc,  Wis 

Marquette,  Mich,    (via  Straits  of  Mackinac) 

Memphis,    Tonn 

Menominee,  Mich 

Milwaukee,  Wis.    (via  Chicago)    

Milwaukee,  Wis.    (via  Ferry)    

MiiineapoliH^    Minn 

Minot,   >^.   D 

Mitchell,   S.   D 

Mobile,    Ala 

MoTitfTtMiit^rT^j    Ala 

Nnt*h  \*i]  le,  Tcnn 

New  Orleans,  La 

New  York,  N.  Y 

Omaha,    Neb 


Peaches. 

Grapeft. 

17.50 

1  .50 

15.00 

10.00 

17.50 

11.50 

17.50 

11.50 

20.00 

13.25 

22.50 

15.00 

15.00 

10.00 

18.75 

12.50 

17.50 

11.50 

17.50 

11.50 

21.25 

14.25 

15.00 

10.00 

22.50 

15.00 

22.50 

15.00 

12.50 

8.25 

27.50 

18.25 

27.50 

18.2.) 

15.00 

10.00 

22.50 

15.00 

22.50 

15.00 

27.50 

18.25 

15.00 

10.00 

25.00 

16.50 

27.50 

18.25 

20.00 

13.2:» 

22.50 

15.00 

17.50 

11.50 

22.50 

15.00 

15.00 

10.00 

22.50 

15.00 

17.50 

11.50 

20.00 

13.25 

20.00 

13.25 

27.50 

18.25 

18.75 

12..V) 

20.00 

13.25 

20.00 

13.25 

17.50 

11.50 

22.50 

15.00 

20.00 

13.25 

15.00 

10.00 

15.00 

10.00 

17.50 

11.50 

17.50 

11.50 

17.50 

11.50 

20.00 

13.25 

17.50 

11.50 

15.00 

10.00 

12.50 

8.25 

20.00 

13.25 

25.00 

16.50 

22.50 

15.00 

27.50 

18.25 

27.50 

18.25 

20.00 

13.25 

27.50 

18.25 

25.00 

16.50 

20.00 

13.25 
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To  Peaches.  Grapes. 

Oshkosh,  Wis 17.50  11.50 

Peoria,  111 17.50  11.50 

Philadelphia,  Pa 25.00  16.50 

Pipeston,  Minn 20.00  13.25 

Pittsburg,  Pa,    17.50  11.50 

Pueblo,   Colo 25.00  16.50 

Racine,   Wis 15.00  10.00 

Saginaw,   Mich 12.50  8.25 

St  Joseph,  Mo 20.00  13.25 

St.  Louis,  Mo 18.75  12.50 

St.   Paul,   Minn 20.00  13.25 

Sault  Ste  Marie,  Mich   (via  Straits  of  Mack- 
inac) 17.50  ll.to 

Sheboygan,  Wis 17.50  11.50 

Shreveport,    La 27.50  18.25 

Sioux  City,  Iowa    20.00  13.25 

Sioux  Falls,  S.  D 22.50  15.00 

Spokane,    Wash 30.00  20.00 

Springfield,  111 17.50  11.50 

Terre  Haute,  Ind 15.00  10.00 

Toledo,    Ohio    12.50  8.25 

Utica,  N.  Y 21.25  14.25 

Washington,  D.  C 25.00  16.50 

Waukesha,    Wis 17.50  11.50 

Wausau,   Wis 17.50  11.50 

Wichita,  Kan 22.50  15.00 

Winona,  Minn 20.00  13.25 

Zion  City,  111 15.00  10.00 

The  charge  above  named  for  peaches  should  apply  to  plums, 
berries  and  other  highly  perishable  fruits.  Grapes  should  take 
a  lower  charge  partly  because  they  are  shipped  later  in  the 
season  when  the  weather  is  cooler  and  partly  because  they  in- 
herently carry  better.  Possibly  a  still  lower  charge  ought  to  be 
made  in  case  of  green  apples  and  green  pears,  but  we  have  no 
testimony  before  us  from  which  we  feel  justified  in  expressing 
an  opinion  upon  that  point.  These  charges  are  undoubtedly 
more  on  the  average  than  the  ice  would  actually  cost  at  $2.50  per 
ton.  They  are  amply  suflScient  to  cover  all  necessary  inspection 
and  to  allow  the  carrier  a  safe  margin  of  insurance  against  what- 
ever liability  it  assumes  in  imdertaking  the  service  of  refrigera- 
tion. 

If  not  clearly  stated  in  the  original  report,  it  should  be  stated 
here  that  the  railroad  companies  collect  these  refrigeration 
charges  with  the  freight  charges  and  pay  them  over  in  due  course 
to  the  Car  Lines  Company. 
11 L  C.  a  Kep. 
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Conclusions. 

In  the  original  report  in  this  case  we  expressed  the  opinion 
that  if  these  respondent  railroad  companies  held  themselves  out 
as  carriers  of  perishable  fruit,  they  must  provide  the  necessarv 
refrigerator  cars  for  the  transportation  of  that  commodity.  This 
results  from  the  elementary  principle  that  at  common  law  rail- 
roads must  furnish  suitable  facilities  for  the  conduct  of  the 
business  in  which  they  engage,  and  are  liable  for  failure  to  do  so. 
If  judicial  authority  is  needed  to  confirm  the  application  of 
that  principle  to  the  furnishing  of  refrigerator  equipment,  it  is 
found  in  a  very  recent  utterance  of  the  Supreme  Court  of  the 
United  States. "  The  Southwark,  191  U.  S.  1,  48  L.  ed.  65,  24 
Sup.  Ct.  Rep.  1. 

In  this  case  the  defendant  had  imdertaken  to  transport  i 
quantity  of  fresh  meat  from  Xew  York  to  Liverpool.  Owing 
to  the  breaking  down  of  the  appliances  for  refrigeration  soon 
after  the  vessel  left  port,  the  meat  was  injured,  and  this  suit  was 
brought  to  recover  the  resulting  damages.  The  special  con- 
tract under  which  this  meat  had  been  received  for  transporta- 
tion stipulated  that  the  carrier  should  not  be  liable  for  the  con- 
sequences of  insuflBcient  refrigeration.  The  Harter  Act  pro- 
vides that  the  ship  owner  shall  not  be  allowed  to  stipulate  against 
negligence  in  the  discharge  of  his  common  law  liability  to  fur- 
nish a  seaworthy  vessel.  The  question  before  the  court  was, 
therefore,  whether  the  providing  of  the  appliances  for  refrigera- 
tion was  obligatory  upon  the  ship  owner  at  common  law.  The 
Supreme  Court  held  that  it  was ;  that  a  seaworthy  ship  was  one 
that  could  carry  its  cargo  safely  to  destination,  and  that  inas- 
much as  fresh  meat  could  not  be  transported  without  providing 
refrigeration,  it  was  incumbent  at  conunon  law  upon  the  ship 
owner  who  undertook  to  carry  fresh  meat  to  furnish  such 
facilities. 

If  the  owner  of  a  vessel  who  contracts  to  transport  fresh  meat 
must  at  common  law  provide  the  refrigeration  facilities  which 
are  essential  to  the  proper  carriage  of  that  commodity,  all  the 
more  must  a  carrier  by  rail  furnish  suitable  refrigerator  equip- 
ment in  which  to  transport  perishable  fruits  which  it  imdertakes 
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to  carry  for  such  distances  that  refrigeration  is  absolutely  essen- 
tial. 

We  held  in  the  former  opinion  that  while  it  was  the  duty  of 
the  carrier  to  provide  the  necessary  refrigerator  car,  it  might 
discharge  this  duty  either  by  owning  the  car  or  by  leasing  it  It 
should  be  carefully  observed,  however,  that  the  measure  of  re- 
sponsibility under  which  the  railroad  company  rests  to  tho 
shipper  for  the  suflSciency  of  the  car  is  exactly  the  same  whether 
it  obtains  the  equipment  by  purchase  or  lease.  Pending  the 
performance  of  the  service  of  transportation  the  car  is  to  every 
practical  intent  the  car  of  the  railroad  company  using  it.  This 
has  been  often  aflBrmed  by  different  courts,  and  has  been  ex- 
pressly decided  by  the  Supreme  Court  of  the  United  States. 
Pennsylvania  Railroad  Company  v.  Roy,  102  U.  S.  457,  26 
L.  ed.  144. 

Roy  was  a  passenger  upon  the  railroad  of  the  plaintiff  in 
error,  and  while  riding  in  a  Pullman  car  attached  to  its  train 
was  injured  by  the  falling  of  an  upper  berth,  underneath  which 
he  was  sitting.  The  car  was  owned  by  the  Pullman  Palace  Car 
Company,  and  was  in  charge  of  a  conductor  and  a  porter  hired 
and  controlled  by  that  company.  Upon  this  ground  the  railroad 
company  insisted  that  the  Pullman  Company,  and  not  it,  should 
be  held  responsible  to  the  plaintiff  in  damages.  The  Court  de- 
cided that  since  the  car  had  been  placed  by  the  railroad  company 
in  its  train,  since  the  railroad  company  had  employed  that  car  to 
transport  this  passenger  over  the  journey  for  which  he  had  paid 
his  fare,  it  must  be  held  responsible  to  him  in  the  first  instance, 
although  he  was  receiving  from  the  Pullman  Company  an  addi- 
tional accommodation  for  which  he  had  paid  the  latter  company. 
The  court  said  in  effect  that  the  car  must  be  regarded,  for  the 
transportation  of  this  passenger,  as  the  car  of  the  Pennsylvania 
Company,  and  that  the  conductor  and  porter  of  the  Pullman 
Company,  so  far  as  their  acts  concerned  the  safety  of  this  pas- 
senger upon  his  journey,  must  be  esteemed  the  employees  of  the 
Pennsylvania  Company. 

This  case  is  full  authority  for  the  proposition  that  when  the 
Pere  Marquette  Railroad  Company  leases  of  the  Armour  Car 
Lines  Company  a  car  to  be  used  in  the  transportation  of  this 
11 1.  C.  C.  Rep. 
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fruit,  that  car  becomes  the  car  of  the  Pere  Marquette  Company 
to  exactly  the  same  intent  as  though  it  were  the  property  of  that 
company  by  purchase. 

We  think  also  that  the  duty  of  the  railroad  company  extends 
to  the  icing  of  this  car.  The  appliance  which  is  essential  to  the 
transportation  of  this  fruit  for  considerable  distances  is  not  a 
vehicle  of  peculiar  construction,  but  a  temperature  artificially 
cooled.  The  car  and  the  ice  are  simply  a  means  to  this  end. 
It  is  just  as  essential  to  provide  the  ice  as  it  is  to  furnish  the 
car.  At  the  present  day  the  railroads  of  the  United  States,  as 
a  rule,  arc  in  condition  to  furnish  tliis  ice  without  inconven- 
ience, and  do  habitually  furnish  it.  The  ice  would  in  the  in- 
stance before  us,  in  fact  be  tiiken  from  the  same  ice  houses  in 
most  casesjwhether  supplied  by  the  railroad  company  or  by  the 
Car  Lines  Company.  To  hold  that  the  shipper  must  furnish  his 
o\vi\  ice  would  be  of  necessity  to  throw  the  handling  of  commod- 
ities requiring  refrigeration  into  the  hands  of  large  shippers 
who  could  provide  those  facilities,  and  to  entirely  prohibit  the 
shipment  of  such  commodities  for  long  distances  by  small  ship- 
pers. Without  intending  to  suggest  that  there  may  not  be  in- 
stances where  the  carrier  by  rail  may,  with  propriety,  require 
the  shi])per  to  exercise  a  certain  amount  of  care  over  the  prop- 
erty while  in  transit,  or  that  this  might  not  properly  at  times 
extend  to  the  cooling  or  the  warming  of  a  car,  we  are  clearly  of 
the  opinion  that  in  the  present  state  of  the  art,  so  to  speak,  in 
view  of  the  extent  to  which  refrigeration  now  enters  into  trans- 
portation by  rail,  the  carrier  offering  its  services  to  the  public 
for  the  performance  of  transportation  requiring  refrigeration 
should  fui-nish  both  the  car  and  the  ice.  Public  policy  demands 
this,  and  there  is  no  suflBcient  reason  either  of  justice  or  of  con- 
venience on  the  part  of  the  carrier  for  denying  it. 

Clearly  this  must  be  so  imder  the  exclusive  contracts  with  the 
Armour  Car  I^ines  Company  disclosed  by  this  investigation. 
As  was  pointed  out  in  the  former  opinion,  a  refrigerator  car  is 
worthless  without  ice.  Manifestly  the  railroad  company  must 
either  furnish  ice  itself  or  suffer  the  shipper  to  provide  his  own 
ice.  Under  these  contracts  the  shipper  has  no  right  to  provide 
ice.     He  must  of  necessity  accept  that  provided  by  the  Car 
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Lines  Company  if  he  uses  the  car  itself.  But  the  Car  Lines 
Company  in  this  matter  is  the  railroad  company ;  in  effect  the 
railroad  company  furnishes  the  car  and  the  ice,  and  is,  therefore, 
responsible  to  the  shipper  for  the  manner  in  which  tiiat  service 
is  discharged.  It  collects  from  the  shipper  compensation  for 
the  service,  and  the  mere  fact  that  it  pays  over  the  amount  col- 
lected to  the  Car  Lines  Company  cannot  affect  its  obligation  to 
the  shipper  in  this  respect 

So  far  as  this  question  has  come  before  the  courts,  judicial 
decision  apparently  confirms  the  view  we  have  taken.  Thus,  in 
New  York,  P.  &  N.  R.  R.  Co.  v.  Cromwell  98  Va.  227,  49  L. 
K.  A.  362,  81  Am.  St.  Eep.  722,  35  S.  E.  444,  17  Am.  &  Eng. 
K.  Cas.  N.  S.  328,  the  plaintiff  was  a  shipper  of  straw- 
berries which  were  transported  by  the  defendant  in  refrigerator 
cars.  These  cars  were  in  fact  furnished  by  the  California  Fruit 
Transportation  Company  under  an  arrangement  with  the  rail- 
road company  that  it  would  supply  the  necessary  cars  and  keep 
them  iced,  in  consideration  of  a  certain  sum  which  was  to  be 
collected  by  the  railroad  company  of  the  shipper  and  passed  over 
to  the  Transportation  Company.  The  strawberries  of  the  plain- 
tiff were  injured  owing  to  improper  icing  of  the  car.  The  Vir- 
ginia Court  held  that  when  the  railroad  company  put  this  car 
into  its  train  for  the  purpose  of  transporting  the  fruit  of  the 
plaintiff  to  market,  it  thereby  made  the  car  its  own  and  assumed 
the  burden  of  keeping  it  properly  refrigerated,  and  that  it  must 
answer  in  damages  for  failure  in  that  respect. 

In  Mathis  v.  Southern  Railway  Company,  65  S.  C.  271,  61 
L.  R.  A.  824,  43  S.  E.  684,  30  Am.  &  Eng.  R  Cas.  N.  S.  825, 
the  plaintiff  was  a  shipper  of  melons  which  could  only  be  sent 
by  freight  in  cars  under  refrigeration.  He  notified  the  railroad 
company  that  he  desired  to  make  a  certain  shipment  upon  a  cer- 
tain date.  Suitable  cars  were  not  furnished,  and  in  consequence 
he  shipped  his  melons  by  express  and  brought  suit  to  recover 
the  difference  between  the  cost  of  shipment  by  express  and  what 
it  would  have  been  by  freight.  It  would  appear  from  the  some- 
what meager  report  of  the  case  that  here  again  some  car  line 
company  was  under  contract  with  the  railroad  company  to  fur- 
nish the  necessary  refrigerator  cars  for  the  shipment  of  these 
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melons.  The  railroad  company  apparently  undertook  to  claim 
that  it  was  a  common  carrier  of  melons  only  to  the  extent  that 
it  undertook  to  haul  cars  furnished  by  the  shipper  and  iced  at 
his  risk.  The  South  Carolina  Court  held,  however,  that  if  the 
Southern  Kailway  Company  offered  itself  to  the  public  as  a 
caiTier  of  melons  from  the  station  of  the  plaintiff  to  the  destina- 
tion Avhich  he  desired  to  reach,  it  must  assume  the  burden  of 
furnishing  the  necessary  equipment  and  the  necessary  refrigera- 
tion ;  that  it  could  not  excuse  itself  by  showing  the  failure  upon 
the  part  of  some  car  line  company  to  fulfil  its  contract  to  fur- 
nish such  cars,  but  must  make  good  to  the  shipper  the  damages 
which  lie  had  sustained  in  consequence  of  its  neglect  to  provide 
suitable  equipment. 

But  we  are  told  that  the  furnishing  of  this  ice,  upon  whom- 
ever that  duty  may  rest,  is  a  local  service  which  is  merely  inci- 
dental to  interstate  transportation,  and  over  Avhich  this  Com- 
mission has,  and  can  have,  no  jurisdiction,  and  Ave  have  been 
referred  to  various  cases  in  which  it  has  been  held  that  services 
like  the  feeding  of  livestock  in  transit,  the  maintenance  of  stock- 
yards at  which  interstate  shipments  are  unloaded  and  cared  for, 
the  business  of  selling  livestock  which  has  been  brought  to  tie 
market  of  sale  from  various  interstate  points  of  origin,  are  local 
in  their  nature  and  not  a  part  of  interstate  commerce. 

The  fundamental  distinction  between  these  cases  and  the  one 
before  us  is  this :  The  icing  is  not  a  mere  incident  to  the  trans- 
portation service,  but  is  a  part  of  that  service  itself.  Properly 
speaking,  it  is  not  ice  but  refrigeration,  which  the  car- 
rier furnishes,  and  that  refrigeration  must  accompany  the  ship- 
ment during  every  moment  of  its  journey.  This  was  the  idea 
developed  by  the  court  in  The  Southtvark,  supra,  and  there  is 
no  practical  distinction  between  the  transportation  of  fresh  meat 
by  Avater  and  the  carriage  of  fresh  fruit  by  rail.  We  think  that 
when  a  railroad  company  holds  itself  out  as  a  carrier  of  a  com- 
modity Avhich  can  only  move  under  refrigeration,  its  duty  ex- 
tends ordinarily  to  the  furnishing  of  that  refrigeration.  Cer- 
tainly in  the  case  before  us,  where  the  railroad  company  insists 
that  the  ice  shall  be  supplied  only  by  the  party  whom  it  appoints, 
where  it  collects  from  the  shipper  and  passes  over  to  this  party 
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the  compensation  for  that  service,  the  railroad  company  must 
stand  responsible  for  the  refrigeration,  as  for  any  other  part  of 
the  transportation. 

If  now,  the  furnishing  of  refrigeration  is  incumbent  upon 
the  carrier,  and  is  a  part  of  the  interstate  transportation,  then 
the  charge  for  that  service  stands  like  any  other  charge  for  such 
transportation.  It  should  be  just;  it  should  be  nondiscrimina- 
tive,  and  it  should  be  published  and  maintained.  We  have 
already  pointed  out  that  every  consideration  Avhich  requires  that 
other  freight  charges  should  be  subject  to  public  supervision 
applies  with  equal  force  to  the  refrigeration  charge.  We  hold 
that  it  is  the  duty  of  the  carrier  to  publish,  file  with  the  Com- 
mission, and  observe  its  icing  charges,  and  that  we  have  the 
same  jurisdiction  to  inquire  into  the  justice  and  reasonableness 
of  such  charges  as  of  any  other  charge  for  the  transportation  of 
passengers  or  property. 

There  are  at  least  three  methods  which  may  be  adopted  by 
the  carrier  in  imposing  such  charges.  It  may  charge  for  the  ice 
actually  used  at  so  much  per  ton ;  it  may  charge  for  the  service 
of  refrigeration  at  so  much  per  car,  whatever  the  quantity  of 
ice  consumed  may  be ;  or  it  may  charge  a  rate  by  the  hundred 
pounds  when  property  moves  under  refrigeration.  All  these 
different  systems  have  their  advantages  and  disadvantages. 
Some  witnesses  were  in  favor  of  one  system,  some  of  another. 
It  is  not  within  the  province  of  this  Commission  to  prescribe 
the  method  which  shall  be  adopted,  so  long  as  the  price  charged 
the  shipper  is  fair. 

The  Michigan  Central  Railroad  Company  has  purchased  and 
owns  the  necessary  refrigerator  equipment,  and  will  charge  dur- 
ing the  coming  season  $2.50  per  ton  for  the  ice  actually  con- 
sumed. We  have  found  that  this  is  a  reasonable  price,  and  that 
company  should,  therefore,  be  dismissed  from  this  proceeding. 

The  Pere  Marquette  Company  is  under  contract  with  the 
Armour  Car  Lines  Company  for  the  exclusive  use  of  the  cars 
of  the  latter  company  until  the  close  of  the  present  shipping 
season.  The  Commission  is  in  receipt  of  a  letter  from  the 
President  of  the  Pere  Marquette  stating  that  for  the  season  of 
1906  that  company  will  procure  by  purchase  or  lease  its  own 
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equipment,  and  will  furnish  ice  for  $2.50  per  ton,  that  being 
the  same  arrangement  which  we  have  approved  in  case  of  the 
llichigan  Central  Company.  It  has  been  already  stated  that 
the  Armour  Car  Lines  Company  has  reduced  its  icing  charges 
for  the  coming  season  from  Michigan  points  from  15  to  30  per 
cent  Under  these  circumstances  what  course  should  the  Com- 
mission take  as  to  making  and  attempting  to  enforce  some  order  ? 
This  is  a  general  investigation  undertaken  by  the  Commis- 
sion upon  its  own  motion,  and  we  should  adopt  such  a  course 
as  will  on  the  whole  best  subserve  the  public  interest.  In  de- 
termining what  that  shall  be  we  must  keep  in  mind,  among 
other  things,  the  conduct  and  situation  of  the  carrier.  Thf^- 
testimony  shows  that  the  development  of  this  fruit  business  in 
recent  years  has  been  rapid.  When  in  1902  the  Pere  Marquette 
Company  first  entered  into  this  contract  with  the  Car  Lines> 
Company,  it  was  confronted  with  tlie  necessity  of  providing  at 
least  1,500  refrigerator  cars  to  move  the  fruit  crop  from  points 
upon  its  line  in  Michigan.  To  purchase  that  equipment  would 
have  cost  approximately  two  millions  of  dollars,  and  unless  it 
could  have  been  used  elsewhere  when  not  needed  by  the  Pere 
Marquette,  or  have  been  put  to  other  uses  by  that  company,  it 
would  only  have  been  in  service  two  months  out  of  the  twelve. 
Assuming  that  the  financial  condition  of  the  company  would  at 
that  time  have  permitted  this  outlay,  it  certainly  was  a  matter 
for  grave  consideration  whether  such  an  expenditure  would  be 
wise.  It  could  probably  have  obtained  an  adequate  supply  of 
cars  by  lease  from  no  other  source  than  the  Armour  Company. 
When,  therefore,  it  concluded  in  1902,  and  again  in  1903,  this 
exclusive  contract  with  the  Armour  Car  Lines,  under  which  that 
company  was  allowed  to  impose  refrigeration  charges  which, 
while  exorbitant  in  our  opinion,  were  not  greatly  in  excess  of 
those  imposed  by  the  same  company  in  other  parts  of  the  United 
States,  we  cannot  say  that  the  Pere  Marquette  Railroad  Com- 
pany acted  in  bad  faith,  or  tliat  it  did  not  do  what  under  all  the 
circumstances  was  fairly  in  the  interest  of  itself  and  the  fruit 
shipping  public.  Today  the  financial  condition  of  that  company 
is  stronger,  and  it  proposes  to  acquire  the  necessary  equipment 
upon  the  expiration  of  its  present  contract.     While  these  facts 
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cannot  excuse  the  Pere  Marquette  from  failure  to  discharge  its 
legal  duty,  they  may  properly  be  considered  by  us  in  disposing 
of  this  matter. 

The  party  most  vitally  affected  is  the  fruit  grower.  If  the 
fruit  crop  of  Michigan,  which  is  now  ripening,  is  to  be  marketed 
on  favorable  terms  an  adequate  supply  of  refrigerator  cars  must 
be  provided  with  adequate  refrigeration  service.  The  price 
charged  for  that  service  should  be  reasonable,  but  the  thiDg 
which  the  grower  must  have  is  the  service.  We  were  convinced 
from  the  testimony  produced  upon  the  former  hearing  that  the 
service  of  the  Armour  Car  lines,  notwithstanding  its  exorbi- 
tant charges,  was  probably  better  for  the  fruit  growers  of  the 
State  of  Michigan,  considered  as  a  whole,  than  the  old  system 
with  its  inadequate  and  uncertain  supply  of  cars  at  all  non- 
competitive points. 

This  Commission  has  no  power  to  fix  for  the  future  the 
amount  of  these  icing  charges.  It  might  order  the  carrier  to 
cease  and  desist  from  the  maintenance  of  the  present  charges, 
and  recommend  that  those  charges  which  have  been  found  to  be 
reasonable  be  put  in  effect  If  the  Pere  Marquette  Company 
were  to  comply  with  this  order  and  recommendation  by  retain- 
ing the  present  Armour  service  and  making  good  to  the  Car 
Lines  Company  the  difference  between  its  charges  to  the  shipper 
and  the  charges  exacted  by  that  company,  no  evil  effects  would 
result  to  the  grower  and  the  loss  would  perhaps  rest  where,  in 
strict  contemplation  of  law,  it  should. 

There  is  little  probability,  however,  that  this  would  be  done. 
It  was  said  that  the  Car  Lines  Company  had  offered  to  cancel 
its  present  contract.  If  the  Pere  Marquette  Company  were  to 
accept  that  proposal  and  were  to  attempt  to  supply  cars  from 
other  sources  with  which  to  move  the  prospective  large  fruit  crop 
along  its  line,  it  is  to  be  feared  that  the  result  would  be  disas- 
trous to  the  fruit  grower.  If  no  attempt  were  made  by  the  Pere 
Marquette  to  comply  with  such  an  order,  the  result  would  be  lit- 
igation, which  might  postpone,  and  in  the  end  defeat,  the  carry- 
ing out  of  the  announced  intention  of  that  company  to  supply  its 
own  cars  after  the  present  season. 

Considerations  of  this  sort  prevented  us  from  making  an  or- 
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der  at  the  beginning  of  the  shipping  season  one  year  ago.  We 
felt  then  that  as  a  practical  matter  more  was  to  be  gained  from 
the  voluntary  action  of  the  railways  interested  than  from  any 
legal  proceedings  which  this  Commission  could  institute.  As  a 
result  the  Michigan  Central  Company  has  already  brought  itself 
into  line  with  what  we  deem  reasonable.  The  rates  paid  by  the 
shipper  upon  the  Pere  Marquette  are  to  be  materially  reduced 
during  tlie  coming  season,  without  any  impairment  of  the  serv- 
ice, and,  after  the  present  season,  that  company  will  also  adopt 
tlie  policy  which  we  have  approved.  Under  these  circumstances, 
it  has,  on  the  whole,  seemed  best  not  to  make  an  order  at  the  pres- 
ent time.     \ 

It  must  be  carefully  noted,  however,  that  our  failure  to  take 
afSrmativc  action  is  not  intended,  if  by  any  possibility  it  could 
have  that  result,  to  affect  the  legal  rights  of  the  individual  ship- 
per. If  the  Pere  Marquette  Railroad  Company  exacts  more 
tlian  a  reasonable  charge  for  this  service,  the  party  paying  it  is 
not  precluded  by  our  present  action  from  taking  steps  in  the 
proper  forum  to  recover  the  overpayment 
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No.  800. 

WILLIAM  W.  WYLIE 

V. 

NOETHERI^'  PACIFIC  RAILWAY  COMPANY,  YEL- 
LOWSTONE NATIONAL  PARK  TRANSPORTA- 
TION COMPANY,  AND  YELLOWSTONE  PARK 
ASSOCIATION. 


SHAW  &  POWELL,  Interveners. 


Decided  June  2S,  1905. 


The  defendant  railway  company  publishes  rates  entitling  passengers  to 
transportation  over  its  line  from  St.  Paul,  Minn.,  and  other  points, 
including  eastern  cities,  to  Gardiner,  Mont.,  and  return,  via  Gardi- 
ner through  the  Yellowstone  Park,  a  Government  reservation,  by 
stages  of  the  defendant  transportation  company  and  return,  and  also, 
if  desired,  to  accommodations  at  hotels  in  the  Park  conducted  by  the 
defendant  association.  Complainant  also  operates  a  stage  line  through 
the  Yellowstone  Park  and  has  established  permanent  camps  where 
hotel  accommodations  are  furnished.  Licensed  camping  parties  are 
conducted  through  the  Park  by  the  interveners.  Tickets  issued  by 
the  defendant  railroad  company  providing  both  railroad  and  stage 
transportation,  and  those  also  including  hotel  accommodations,  are 
coupon  tickets,  covering  the  service  by  rail,  by  stage,  and  at  the 
hotels,  and  the  rates  charged  therefor  are  divided  between  the  rail- 
way company  and  the  stage  company,  or  between  the  railway  company, 
the  stage  company  and  the  hotel  company,  as  the  case  may  be,  in 
such  manner  that  the  railway  company  receives  for  its  rail  service 
less  than  its  established  rate  to  Gardiner  and  return.  The  joint  rate 
and  ticketing  arrangement  is  solely  between  the  railway  company  and 
the  other  defendants.  The  railway  company  admittedly  controls  the 
policy  and  operations  of  the  other  defendants.  Excellent  facilities 
for  touring  the  Park  are  furnished  by  complainant.     Held: 

1.  That  the  defendant  railway  company,  stage  transportation  com- 
pany, and  hotel  association,  are  not  competent  in  law  to  form  through 
routes  and  establish  joint  rates  as  provided  in  section  6  of  the  Act 
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to  regulate  commerce,  and  the  circular  or  tariff  under  which  the  rates 
and  tickets  in  question  are  provided  cannot  be  regarded  as  a  joint 
tariff  established  by  connecting  carriers  under  that  Act. 

2.  That,  upon  the  facts  in  this  case,  the  charging  of  a  g^ven  sum 
for  rail  transportation  to  Gardiner  and  return  only,  and  the  ac- 
ceptance of  a  smaller  sum  for  the  rail  transportation  when  the  pas- 
senger goes  by  stage  to  points  in  or  through  Yellowstone  Park,  with 
or  without  hotel  accommodations  therein,  the  service  performed  by 
the  railway  company  being  the  same  in  each  case,  constitutes  unlaw- 
ful discrimination. 

3.  That  the  arrangement  between  defendants  under  which  the 
through  tickets  are  issued  and  sold  and  the  proceeds  divided,  and  the 
joint  operations  of  defendants  as  actually  carried  on,  constitute  and 
effect  an  undue  and  unreasonable  preference  and  advantage  to  the 
transportation  company  and  hotel  association,  and  subject  complain- 
ant and  others  in  like  situation,  as  well  as  passengers  traveling  to 
and  from  Yellowstone  Park,  to  undue  and  unreasonable  prejudice  and 
disadvantage;  and  while  it  is  not  decided  that  a  carrier  subject  to 
the  Act  may  not  in  some  cases  provide  for  transportation  beyond  its 
own  line  by  stage  or  other  similar  conveyance,  the  facts  shown  in  this 
case  establish  a  discrimination   forbidden  by  law. 

4.  That  it  is  the  duty  of  the  defendant  railway  company  to  so 
conduct  and  control  its  operations  relating  to  the  transportation  of 
passengers  to  Yellowstone  Park  as  to  afford  sucli  passengers  full  and 
equal  opportunity  at  the  terminus  of  its  line  at  Gardiner  and  else- 
where to  select  the  stage  line  or  other  agency  they  may  desire  to  use 
for  touring  the  Park,  and  the  places  and  manner  of  entertainment 
therein. 

George  H.  Lamar  for  complainant. 

A,  B.  Browne  and  (7.  W.  Bunn  for  defendants. 


Report  and  Opinion  of  the  Commission. 

Knapp,  Chairman: 

The  complaint  in  this  case  alleges  unlawful  discrimination  by 
the  defendant  railway  company,  in  which  the  other  defendants 
participate,  in  the  matter  of  passenger  rates  and  tickets  to  and 
from  the  Yellowstone  National  Park.  The  facts  deemed  ma- 
terial are  found  as  follows : 

The  Northern  Pacific  Railway  Company  is  an  interstate  car- 
rier by  rail,  its  main  line  extending  from  Superior,  Wisconsin, 
and  St.  Paul,  Minnesota,  to  Portland,  Oregon.     From  Living- 
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ston,  Montana,  on  the  main  line,  a  branch  extends  southerly 
about  55  miles  to  Gardiner,  Montana,  which  is  at  the  northern 
entrance  of  the  Yellowstone  National  Park. 

The  Yellowstone  National  Park  Transportation  Company, 
hereinafter  called  the  transportation  company  or  stage  line,  is  a 
corporation  organized  under  the  laws  of  Montana  which  ope- 
rates a  line  of  stage  coaches  and  similar  vehicles  for  passenger 
travel  in  and  through  the  Yellowstone  Park.  The  Yellowstone 
Park  Association,  hereinafter  called  the  association,  is  a  corpo- 
ration organized  under  the  laws  of  Minnesota  which  owns  and 
conducts  a  number  of  hotels  located  at  various  points  in  the 
Yellowstone  Park  for  the  accommodation  of  visitors  to  that  re- 
sort Neither  of  these  defendants  is  a  common  carrier  engaged 
in  the  transportation  of  passengers  or  property  by  railroad  or 
partly  by  railroad  and  partly  by  water.  They  were  made  par- 
ties to  the  proceeding  imder  the  provisions  of  the  Elkins  law,  so 
called,  and  duly  served  with  the  complaint  herein  but  neither  of 
them  has  filed  an  answer. 

At  the  hearing  of  the  case  the  firm  of  Shaw  &  Powell  filed  a  pe- 
tition in  support  of  the  complaint  and  were  allowed  to  intervene. 

Since  about  1880  the  complainant  has  conducted  a  tourist 
business  in  the  Yellowstone  National  Park  which  includes  the 
transportation  of  passengers  by  stage  coach  and  other  vehicles 
from  the  terminus  of  the  railway  at  Gardiner  (formerly  Cinna- 
bar) to  various  points  in  the  park  and  return.  Since  1897  com- 
plainant has  also  provided  lodging,  subsistence  and  other  ac- 
commodations for  such  tourist  passengers  at  tent  stations  or 
permanent  camps  located  at  suitable  places  within  the  park.  He 
has  a  hotel  at  Gardiner  and  takes  tourists  from  that  point  He 
appears  to  have  built  up  quite  a  large  and  profitable  business 
and  to  be  well  known  by  those  who  visit  this  national  resort. 

The  trjp  through  the  park  begins  and  ends  at  the  terminus  of 
the  branch  railway  at  Gardiner,  and  visitors  are  permitted  by 
the  proper  authorities  of  the  United  States  to  make  the  tour  of 
the  park  with  their  own  private  conveyances,  by  the  stages  of 
the  transportation  company,  by  the  facilities  which  complain- 
ant furnishes,  or  with  licensed  camping  parties  such  as  are  con- 
ducted by  the  interveners. 
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Tlic  defendant  railway  company  owns  substantially  all  of  the 
capital  stock  of  the  Northwestern  Improvement  Company  which 
is  a  corporation  operating  coal  mines  and  other  properties  in 
connection  with  or  for  the  benefit  of  the  railway  company ;  and 
the  Northwestern  Improvement  Company  owns  practically  one- 
half  of  the  capital  stock  of  the  Yellowstone  National  Park 
Transportation  company  and  also  of  the  Yellowstone  Park  Asso- 
ciation. The  railway  company  admittedly  controls  both  the 
transjDortation  company  and  the  association  and  directs  their 
policy  and  operations. 

The  Yellowstone  National  Park  belongs  to  the  United  States 
and  by  an  Act  of  Congress  approved  March  1,  1872,  was  "dedi- 
cated and  set  apart  as  a  public  park  or  pleasuring  ground  for 
the  benefit  and  enjoyment  of  the  people."  It  extends  about  65 
miles  east  and  west  and  about  60  miles  north  and  south,  and 
is  a  region  of  remarkable  scenic  interest  A  road  has  been  con- 
structed through  the  park  of  about  150  miles  in  length  and  the 
ordinary  tour  occupies  five  days  and  upAvards,  the  hotels  of  the 
association  being  located  at  convenient  points  for  the  journey. 

The  number  of  persons  visiting  the  park  during  the  season  of 
1904  was  nearly  14,000,  of  whom  probably  10,000  or  more 
came  by  the  northern  entrance  and  over  the  branch  line  of  the 
defendant  railway  which  now  terminates  at  Gardiner  as  above 
stated.  The  season  extends  from  the  first  of  June  to  the  last  of 
September. 

The  Mammoth  Hot  Springs  are  situated  within  the  park 
about  five  miles  from  Gardiner  and  one  of  the  hotels  of  the  as- 
sociation is  located  at  that  point,  but  neither  the  complainant 
nor  the  interveners  receive  their  patrons  at  that  place. 

The  Yellowstone  National  Park  is  a  distinctive  attraction  of 
the  Northern  Pacific  Railway  as  a  passenger  route  and  is  made 
a  prominent  feature  in  its  advertising  matter  and  other  efforts 
to  secure  passenger  travel.  Its  direct  revenue  from  this  source 
is  large  and  the  indirect  advantage  of  imdoubted  value.  On  this 
account  large  investments  have  been  made,  in  fact  if  not  in 
form,  by  the  defendant  railway  and  by  its  predecessor,  the 
Northern  Pacific  Railroad  Company,  in  the  hotels  located  in  the 
park  and  in  the  stage  line  maintained  by  the  transportation  com- 
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pany,  although  the  present  and  all  prior  leases  to  the  transpor- 
tation company  from  the  Government  provide  that  "no  officer, 
director  or  stockholder,  in  the  Northern  Pacific  Railroad  Com- 
pany, or  any  other  railway  company,  or  transportation  company 
engaged  in  carrying  passengers  to  or  selling  tickets  over  its  lines 
or  branches  thereof  to  the  Yellowstone  National  Park,  or  tlie 
employees  or  agents  of  any  such  corporations,  shall  be  admitted 
to  any  share  or  part  of  this  agreement  or  derive  either  directly 
or  indirectly  any  pecuniary  benefit  to  arise  therefrom."  These 
investments  are  represented  at  the  present  time  by  the  stock  of 
the  transportation  company  and  association  owned  by  the  rail- 
way company  as  aforesaid  and  by  large  loans  to  the  association. 
The  desire  to  protect  this  interest  and  the  benefits  resulting  from 
travel  to  the  park  are  the  reasons  assigned  by  the  defendant  rail- 
way for  the  ticket  arrangements  about  to  be  stated  which  consti- 
tute the  cause  of  complaint  in  this  proceeding.  The  business  of 
conveying  passengers  by  stage  as  carried  on  by  the  transporta- 
tion company  appears  to  be  remunerative  but  the  hotel  business 
of  the  association  is  said  to  be  conducted  at  a  loss. 

During  the  season  of  1903,  and  perhaps  in  previous  years,  the 
defendant  railway  issued  and  sold  at  various  places  coupon 
tickets,  similar  in  form  to  those  hereinafter  described,  covering 
railway  fare  to  and  from  the  terminus  of  its  branch  line  and 
stage  fare  both  ways  from  that  point  to  the  Mammoth  Hot 
Springs  Hotel,  where  the  transportation  company  and  the  associ- 
ation were  represented  by  agents  but  where,  as  it  appears,  the 
complainant  was  not  allowed  to  solicit  patronage.  Some  of 
these  tickets  provided,  as  we  understand,  for  stage  transporta- 
tion beyond  the  Mammoth  Hot  Springs  and  through  the  park, 
with  or  without  hotel  privileges  as  the  passenger  might  elect. 
The  effect  of  this  arrangement,  and  its  purpose  in  part  at  least, 
was  to  induce  tourists  when  starting  for  a  trip  to  the  park  to  pro- 
cure from  the  railway  transportation  as  far  as  the  Mammoth  Hot 
Springs  Hotel,  if  not  farther,  and  thus  deprive  them  as  a  practi- 
cal matter  of  the  opportunity  of  going  through  the  park  by  other 
means  than  those  provided  by  the  transportation  company,  since 
complainant  and  other  competitors  were  virtually  able  to  offer 
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their  services  only  at  the  railway  terminus  and  to  passengers  not 
provided  with  tickets  beyond  that  point. 

Without  going  further  into  the  relations  between  the  three 
defendants  prior  to  1904,  it  is  sufficient  to  state  what  occurred, 
during  the  tourist  season  of  that  year.  The  same  arrangements 
are  in  force  for  the  present  season  and  have  been  extended,  as 
was  stated  at  the  hearing,  to  other  travel  from  points  on  the 
Pacific  Coast. 

By  circular  of  the  defendant  railway,  No.  162,  1904, 1.  C.  C. 
Xo.  570,  dated  May  20,  1904,  tourist  or  excursion  rates  for  pas- 
sengers are  named  for  the  park  season  from  June  1  to  September 
30,  1904.  A  folder  of  the  railway  company  printed  under  date 
of  Xovember  1,  1904,  shows  the  same  tickets,  and  it  is  admitted 
by  defendants  that  such  tickets  are  intended  to  be  sold  during 
the  present  season.  These  tickets  are  in  coupon  form  similar 
to  those  used  by  two  or  more  connecting  railroads.  They  pro- 
vide in  each  case  for  a  railroad  journey  to  Gardiner  and  return 
and  for  other  service  by  the  transportation  company  and  the 
association  as  hereinafter  explained. 

These  tickets  may  be  divided  into  two  classes,  one  for  travel 
beginning  nominally  at  Livingston  and  the  other  for  travel  from 
the  eastern  terminals  of  the  Northern  Pacific  and  more  distant 
points. 

Of  the  first  class  there  appear  to  be  four  kinds  of  tickets,  sold 
at  $5.00,  $7.00,  $28.00,  and  $49.50,  respectively.  The  $5.00 
ticket  includes  railroad  fare  to  Gardiner  and  return  and  stage 
transportation  from  Gardiner  to  Mammoth  Hot  Springs  and 
return.  The  $7.00  ticket  is  the  same  with  the  addition  of  two 
meals  at  tlie  Mammoth  Hot  Springs  Hotel.  The  $28.00  ticket 
provides  for  railway  fare  to  Gardiner  and  return  and  for  stage 
transportation  through  the  park  by  the  stages  of  the  transporta- 
tion company.  The  $49.50  ticket  includes  the  same  with  hotel 
accommodations  at  the  hotels  of  the  association  for  5%  days. 
On  all  tickets  of  this  class  the  Northern  Pacific  receives  $3.00 
as  its  share  of  the  sum  paid  by  the  passenger.  The  round  trip 
railroad  fare  from  Livingston  to  Gardiner  and  return  is  $3.30. 

Of  the  second  class  there  are  also  four  kinds  of  tickets,  sold 
at   $45.00,    $47.50,    $55.00,    and    $75.00,    respectively.     The 
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$45.00  ticket  simply  covers  railroad  transportation,  without  any 
other  service  or  accommodation,  from  St.  Paul,  Minneapolis, 
Duluth  or  the  Superiors  to  Gardiner  and  return.  The  $47.50 
ticket  is  the  same  with  stage  transportation  added  from  Gardiner 
to  Mammoth  Hot  Springs  and  return.  The  $55.00  ticket  is  the 
same  with  stage  transportation  added  from  Gardiner  through 
the  park  and  return.  The  $75.00  ticket  is  the  same  with  stage 
transportation  and  hotel  accommodations  for  the  tour  of  the 
park. 

Tickets  similar  in  all  respects  to  those  of  the  second  class  are 
also  sold  for  $10.00  more  in  each  case  covering  railroad  trans- 
portation over  connecting  lines  from  Chicago  or  St  Louis.  It 
will  thus  be  seen  that  none  of  the  tickets  of  the  first  class  and 
only  the  $45.00  ticket  of  the  second  class  provide  for  railroad 
transportation  to  Gardiner  and  return  and  nothing  more.  A 
$55.00  ticket  would  cover  only  railroad  transportation  from 
Chicago  or  St.  Louis  to  Gardiner  and  return. 

The  railway  company  receives  and  retains  $45.00  on  all  tick- 
ets to  Gardiner  and  return  only,  and  we  infer  that  it  also  re- 
ceives $45.00  out  of  the  $47.50  ticket  which  includes  the  stage 
ride  to  Mammoth  Hot  Springs  and  return,  though  the  exact  fact 
in  this  regard  is  notshowTi  by  the  record.  Out  of  the  $55.00  ticket 
the  railway  company  receives  $30.50,  the  transportation  com- 
pany or  stage  line,  $24.50 ;  out  of  the  $65.00  ticket  the  railway 
company  and  connecting  railroads  receive  $40.50,  the  stage  line, 
$24.50;  out  of  the  $75.00  ticket  the  railway  company  receives 
$28.50,  the  stage  line  $24.50  and  the  association  hotels  $22.00; 
out  of  an  $85.00  ticket,  from  Chicago  or  St  Louis,  the  railway 
company  and  connecting  roads  receive  $38.50,  the  stage  line 
$24.50  and  the  hotels  $22.00.  In  other  words,  the  railway  com- 
pany gets  $45.00  on  a  ticket  to  Gardiner  and  return,  and  only 
$30.50  on  a  ticket  which  includes  stage  transportation  through 
the  park,  and  only  $28.50  on  a  ticket  which  includes  the  same 
stage  transportation  and  entertainment  at  the  hotels  of  the  as- 
sociation. So  far  as  the  railway  is  concerned  the  service  is  the 
same  in  all  respects  whether  the  passenger  buys  one  or  another 
of  the  various  tickets  above  described.  In  each  case  the  trans- 
portation to  Gardiner  and  return  is  performed  imder  substan- 
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tially  the  same  circumstances  and  conditions,  and  this  is 
admitted  to  be  so  by  the  railway  company. 

On  tickets  of  both  classes  which  include  stage  transportation 
through  the  park  or  accommodation  at  the  hotels,  or  both,  as 
the  case  may  be,  the  transportation  company  gets  $24.50  and 
the  association  $22.00.  The  complainant  charges  $35.00  for 
stage  transportation  through  the  park  from  Gardiner  and  return 
including  entertainment  at  the  permanent  camps  which  he  main- 
tains. The  interveners  charge  $30.00  for  their  service,  which 
includes  stage  transportation  and  entertainment  at  movable 
camps  for  a  tour  of  the  park. 

It  appears  that  the  greater  number  of  persons  reaching  the 
park  by  the  defendant  railway  are  through  travelers  over  the 
main  line  who  stop  off  at  Livingston  for  an  excursion  through 
the  resort.  For  such  persons  the  tickets  of  the  first  class,  espe- 
cially the  $49.50  ticket,  are  provided.  The  sale  of  these  tickets 
by  the  railway  company  is  not  confined  to  Livingston  but  they 
apj^ear  to  be  in  the  hands  of  agents  at  its  eastern  terminals  and 
in  other  cities  and  are  offered  for  sale  in  connection  with  trans- 
continental tickets  through  Livingston  which  offer  to  purchasers 
the  privilege  of  making  the  side  trip  from  Livingston  through 
the  park.  To  w^hat  extent  these  tickets  are  sold  at  other  places 
than  Livingston  was  not  shown,  but  it  appears  that  very  many 
travelers  Avlien  they  stop  off  at  Livingston  are  already  provided 
with  tickets  of  this  kind  which  they  have  purchased  elsewhere. 

The  tickets  of  the  first  class,  so  far  at  least  as  they  are  sold  at 
other  places  than  Livingston  and  in  connection  with  transconti- 
nental and  interstate  tickets  of  the  defendant  railway,  cover  a 
portion  of  a  single  and  continuous  interstate  journey  and  are 
subject  to  the  provisions  of  the  regulating  statute. 

The  defendant  railway  refuses  to  make  any  arrangement  with 
complainant  for  a  joint  service  or  to  sell  at  any  place  coupon  or 
other  tickets  for  the  transportation  and  entertainment  which  he 
provides.  It  is  admitted  that  the  facilities  furnished  by  com- 
plainant for  touring  the  park  are  excellent  in  every  respect  and 
no  question  is  made  as  to  his  solvency  or  fair  dealing.  It  is  ap- 
parent tliat  he  is  an  active  competitor  of  the  transportation  com- 
pany and  the  association  and  the  only  inferable  motive  for  any 
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discrimination  against  him  is  the  desire  of  the  defendant  rail- 
way to  favor  the  agencies  which  it  controls  and  in  which  it  is 
largely  interested.  The  evidence  warrants  the  finding,  and  we 
find  the  fact  accordingly,  that  the  undoubted  purpose,  though 
very  likely  not  the  only  purpose  of  the  arrangement  in  question 
between  the  three  defendants  and  the  sale  by  the  railway  of  the 
various  tickets  above  described,  including  the  places  and  man- 
ner in  which  such  tickets  are  sold,  was  to  hamper  and  restrict 
the  competition  of  complainant  and  others  for  the  patronage 
within  the  park  of  visitors  to  that  resort,  and  to  secure  to  the 
transportation  company  and  association  the  greater  part  of  the 
business  of  conveying  tourists  through  the  park  and  entertaining 
them  while  there.  That  this  has  be^n  the  effect  of  the  arrange- 
ment seems  to  be  beyond  reasonable  question.  It  is  found,  foi 
instance,  that  the  number  of  persons  entering  the  park  by  way 
of  Gardiner  during  the  season  of  1904  showed  a  slight  falling  off 
as  compared  with  the  season  of  1903,  yet  at  the  same  time  there 
was  an  increase  of  more  than  one-third  in  the  number  of  persons 
carried  by  the  transportation  company  and  entertained  at  the 
association  hotels,  while  there  was  a  still  greater  decrease  in  the 
number  who  patronized  the  complainant;  and  no  explanation  of 
this  result  is  suggested  except  the  arrangement  between  the  de- 
fendants which  obviously  operated  to  complainant's  disadvan- 
tage. 

It  also  appears  that  this  arrangement  is  at  variance  with,  and 
to  some  extent  at  least  subversive  of,  the  policy  of  the  Govern- 
ment which  has  taken  great  pains  to  prevent  the  exercise  of  any 
exclusive  privileges  within  the  park  and  especially  to  prevent  the 
control  by  defendant  railway  of  the  facilities  of  transportation 
within  the  territory  which  comprises  this  national  resort.  Upon 
this  point  various  leases  and  other  documents  were  introduced  in 
evidence,  but  a  detailed  statement  of  facts  in  that  regard  is 
deemed  unnecessary. 

In  view  of  these  facts  and  the  related  circumstances  disclosed 
at  the  hearing,  we  find  further  that  the  tickets  issued  and  sold 
as  above  described  give  to  the  purchasers  thereof  and  to  the  de- 
fendant transportation  company  and  the  defendant  association 
undue  and  unreasonable  preference  and  advantage  and  subject 
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other  persons  including  tlie  complainant  and  interveners  to  un- 
due and  unreasonable  prejudice  and  disadvantage. 

Conclusions. 

We  are  of  the  opinion  that  the  complaint  in  this  case  should 
be  sustained,  and  will  briefly  state  the  conclusions  reached. 

We  hold  tliat  the  defendant  railway  is  without  authority  to 
make  traffic  agreements,  of  the  nature  and  effect  shown  in  this 
case,  either  Avith  the  transportation  company  which  provides 
stages  for  touring  the  park  or  with  the  association  which  con- 
ducts the  hotels  therein.  The  parties  are  not  competent  in  law 
to  form  through  routes  and  establish  joint  rates  as  provided  in 
the  sixth  section  of  the  Act  to  regulate  commerce,  and  the  circu- 
lar or  tariff  under  which  the  rates  and  tickets  in  question  are 
provided  cannot  be  regarded  as  a  joint  tariff  established  by  con- 
necting carriei*8  under  authority  of  that  statute. 

We  hold  further;  upon  tlie  facts  and  circumstances  shown  in 
this  case,  that  the  charge  of  a  given  sum  for  rail  transportation 
to  Gardiner  and  return  only  and  tlie  acceptance  of  a  smaller 
sum  for  the  same  rail  transportiition  when  the  passenger  goes 
by  8tage  to  ilammoth  Hot  Springs  or  Uirough  the  park,  whether 
with  or  without  hotel  accommodations  therein,  the  service  pep- 
formed  by  the  defendant  railway  being  the  same  in  each  case,  is 
an  unlawful  discrimination.  In  our  judgment  the  Northern 
Pacific  has  no  right  to  make  one  rate  for  passengers  whose  jour- 
ney ends  at  the  terminus  of  its  branch  line  and  a  lower  rate  for 
passengers  who  travel  beyond  that  point  by  the  stages  of  the 
transportation  company  or  who  patronize  the  hotels  of  the  asso- 
ciation. The  same  service  is  concededly  perfonned  by  the  de- 
fendant railway  in  one  case  as  in  the  other  and  the  discrimina- 
tion is  therefore  unjust  and  unlawful  within  the  meaning  of  the 
second  section. 

Wight  V.  United  States.  167  IT.  S.  512,  42  L.  ed.  258,  17 
Sup.  Ct.  Rep.  822 ;  Cary  et  al  v.  Eureka  Springs  R.  Co.  7  I. 
C.  C.  Rep.  286;  Hutchinson  Salt  Case,  10  T.  C.  C.  Rep.  1; 
Capital  City  Gas  Co.  v.  C.  V.  Ry.  Co.  et  al  11  I.  C.  C.  Rep.  104. 

We  also  hold  that  the  arrangement  between  the  defendants 
under  which  the  tickets  described  in  tlie  findings  are  issued  and 

11  I.  C.  C.  Rep. 


WYLIE  V.  NORTHERN  P.  R.  CO.  ct  ol.  155 

«old  and  the  proceeds  divided,  and  the  joint  operations  of  the 
defendants  as  actually  carried  on,  constitute  and  effect  an  undue 
and  unreasonable  preference  and  advantage  to  the  transportation 
<X)mpany  and  the  association  and  subject  the  complainant  and 
others  in  like  situation,  as  well  as  passengers  traveling  to  and 
from  the  Yellowstone  National  Park,  to  undue  and  unreasonable 
prejudice  and  disadvantage.  Without  deciding  that  a  carrier 
subject  to  the  Act  may  not  in  some  cases  provide  for  transpoxJa- 
tion  beyond  its  own  line  by  stage  or  other  similar  conveyance, 
we  hold  that  the  facts  shown  in  this  case  establish  a  discrim- 
ination forbidden  by  law. 

We  likewise  hold  that  the  defendant  railway  should  so  con- 
duct and  control  all  its  operations  relating  to  the  transportation 
of  passengers  to  the  park  as  to  afford  to  such  passengers  full  and 
equal  opportunity,  whether  at  the  terminus  of  its  line  at  Gard- 
iner or  elsewhere,  to  select  the  stage  line  or  other  agency  which 
they  may  desire  to  use  for  touring  the  park,  as  well  as  the  places 
and  manner  of  entertainment  therein. 

We  do  not  assent  to  the  proposition  that  the  tickets  in  question 
are  excursion  tickets  within  the  contemplation  of  the  2 2d  sec- 
tion, but  even  if  they  be  so  regarded  they  are  open  to  the  same 
condemnation.  Under  the  circumstances  of  this  case  the  dis- 
crimination charged  would  not  be  less  unlawful  in  the  case  of 
excursion  tickets. 

It  follows  that  the  defendants  should  cancel  and  discontinue 
their  present  exclusive  joint  arrangements  and  dealings,  and 
that  die  defendant  railway  should  withdraw  from  sale  the  sev- 
eral coupon  tickets  described  in  the  findings,  establish  rates  for 
passenger  travel  to  Gardiner  only,  or  to  Gardiner  and  return 
only,  which  rates  shall  be  the  same  in  all  cases  whether  passen- 
gers stop  at  that  point  or  proceed  further  by  stage  or  otherwise, 
and  publish  and  file  ^vith  the  Commission  tariffs  of  such  rates 
as  required  by  law.  The  defendants  and  each  of  them  should 
also  cease  and  desist  from  all  acts  and  practices  which  restrict 
the  freedom  and  opportunity  of  tourists  to  select  the  means  of 
conveyance  and  entertainment  within  the  park,  and  allow  free 
and  fair  competition  between  all  persons  authorized  to  provide 
facilities  therefor.  An  order  will  be  entered  accordingly. 
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No.  795. 
THE  GLOBE-WERNICKE  COMPANY 

V. 

BALTIMORE  &  OHIO  SOUTHWESTERN  RAILROAD 
COMPANY;  BALTIMORE  &  OHIO  RAILROAD 
COMPANY;  BOSTON  &  ALBANY  RAILROAD  COM- 
PANY ;  BOSTON  &  MAINE  RAILROAD  COMPANY : 
CHESAPEAKE  &  OHIO  RAILWAY  COMPANY: 
CINCINNATI,  HAMILTON  &  DAYTON  RAILWAY 
COMPANY;  CLEVELAND,  CINCINNATI,  CHICA- 
GO &  ST.  LOUIS  RAILWAY  COMPANY;  DELA- 
WARE, LACKAWANNA  &  WESTERN  RAILROAD 
COMPANY;  ERIE  RAILROAD  COMPANY; 
GRAND  TRUNK  RAILWAY  SYSTEM;  LAKE 
SHORE  &  MICHIGAN  SOUTHERN  RAILWAY 
COMPANY;  LEHIGH  VALLEY  RAILROAD  COM- 
PANY; OHIO  CENTRAL  LINES;  PENNSYL- 
VANIA RAILROAD  COMPANY;  PENNSYLVANIA 
COMPANY;  PENNSYLVANIA  LINES  WEST  OF 
PITTSBURG;  PITTSBURG,  CINCINNATI,  CHICA- 
GO &  ST.  LOUIS  RAILWAY  COMPANY;  PHILA- 
DELPHIA &  READING  RAILWAY^  COMPANY  asi> 
WABASH  RAILROAD  COMPANY. 


vedded  August  10,  1905. 


While  there  is  much  to  support  the  view  that  sectional  bookcases  might 
properly  be  placed  in  tlie  first  class  of  the  Official  Classification,  it 
does  not  appear  upon  the  proofs  presented  that  one-and-one-half  tiroes 
first  class  rates  for  all  bookcases  is  an  unlawful  discrimination  against 
the  sectional  variety,  and  the  action  of  defendants  in  fixing  the  same- 
classification  and  rates  for  sectional  as  for  other  bookcases  does  not 
exceed  the  limits  of  their  discretion ;  nor  is  defendants'  one-and-one-half 
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times  first  class  rate  for  the  transportation  of  sectional  and  other 
bookcases  -shown  by  the  record  to  be  unreasonable.  Complaint  dis- 
missed without  prejudice  to  further  investigation. 

•    E,  P.  Wilson  for  complainant 

Edward  Colston  for  Baltimore  &  Ohio  Southwestern  Railroad 
Company. 

S.  0.  Bayless  for  Cleveland,  Cincinnati,  Chicago  &  St  Louis 
Railway  Company ;  Boston  &  Albany  Railroad  Company ;  Erie 
Railroad  Company;  Lake  Shore  &  Michigan  Southern  Railway 
Company;  and  New  York  Central  &  Hudson  River  Railroad 
Company. 

Ramsey,  Maxwell  &  Ramsey  for  Pennsylvania  Railroad 
Company;  Pennsylvania  Lines  West  of  Pittsburg;  and  Pitts- 
burg, Cincinnati,  Chicago  &  St  Louis  Railway  Company. 

Frederick  W,  Stevens  for  Cincinnati,  Hamilton  &  Dayton 
Railway  Company. 

Repobt  and  Opinion  of  the  Commission. 

Knapp^  Chairman: 

The  complaint  in  this  case  relates  to  the  rates  exacted  by  de- 
fendants for  transporting  "sectional"  or  "elastic"  bookcases  in 
less  than  carloads  from  Cincinnati,  Ohio,  to  other  points  in  Of- 
ficial Classification  territory,  which  comprises  practically  all 
that  portion  of  the  United  States  north  of  the  Ohio  and  Po- 
tomac rivers  and  east  of  the  Mississippi  river.  Complainant 
alleges  that  these  rates  are  unreasonable  and  unduly  discrim- 
inatory, and  therefore  in  violation  of  sections  1,  2,  and  3  of  the 
Act  to  regulate  commerce,  and  asks  for  reparation  on  all  ship- 
ments made  by  it  over  defendants'  lines  subsequent  to  January 
1,  1903. 

The  Boston  &  Albany  Railroad  Company,  in  its  answer,  avers 
that  since  November  10,  1900,  it  has  not  been  engaged  in  the 
business  of  transportation,  and  asks  that  as  against  it  the  com- 
plaint be  dismissed.  Neither  the  Ohio  Central  Lines  nor  the 
Pennsylvania  Lines  West  of  Pittsburg,  as  such,  are  engaged  in 
the  business  of  transportation.  The  Boston  &  Maine  Railroad, 
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designated  in  the  complaint  as  the  Boston  &  Maine  Railroad 
Company,  did  not  file  an  answer  and  was  not  directly  repre- 
sented at  the  hearings.  The  other  defendants  each  filed  an  an- 
swer denying  the  violations  of  law  alleged  in  the  complaints 
The  material  facts  are  as  follows: 

Complainant  is  a  corporation  existing  under  the  laws  of  Ohio» 
Its  principal  office  and  manufacturing  plant  are  at  Cincinnati. 
It  is  engaged  in  the  manufacture,  shipment  and  sale  of  office 
furniture  and  office  specialties,  including  sectional  or  elastic 
bookcases.  It  ships  the  latter  from  Cincinnati  to  other  points- 
in  the  United  States,  and  apparently  does,  also,  some  export 
business. 

The  railroad  of  the  Boston  &  Albany  Railroad  Company  is 
now  and  during  all  the  time  covered  by  the  complaint  has  been 
operated  by  the  New  York  Central  &  Hudson  River  Railroad 
Company,  and  the  former  company  has  not  been  engaged  in  the 
business  of  transportation  since  November  10,  1900. 

The  other  defendants,  except  as  above  stated,  are  common 
carriers  of  interstate  traffic  and  each  of  them  is  engaged,  by  its 
own  line  and  in  connection  with  other  lines,  in  transporting 
complainant's  bookcases  from  Cincinnati  in  the  state  of  Ohio 
to  points  in  other  states  in  Official  Classification  territory  and 
elsewhere. 

The  following  description,  given  by  complainant's  president, 
applies  to  each  of  complainant's  bookcases:  "First,  what  we 
call  a  unit,  which  has  a  glass  door,  hung  at  the  top,  and  which 
retires  when  lifted  from  the  bottom,  into  the  space  above.  This 
unit  is  so  constructed  that  another  unit  fits  on  top  of  it,  and 
fits  closely.  There  is  a  strip  on  the  top  of  each  unit ;  and  on  the 
bottom  of  each  unit  is  a  recess  into  which  that  strip  fits;  and 
therefore  the  units  fit  together  so  they  cannot  readily  move  or 
shake  apart  The  joint  at  the  end  is  covered  by  a  metal  strip, 
which  gives  it  a  finish,  and  also  prevents  shaking  and  slipping. 
The  tops  and  bases  are  entirely  separate  units.  Beginning  at 
the  bottom,  with  the  base,  units  can  be  built  up  as  high  as  may 
be  desired,  and  when  the  desired  height  is  reached  the  top  is 
then  added,  and  it  presents  a  complete  piece  of  furniture. 
There  is  also  a  device  or  locking  attachment  on  the  ends  of  each 
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unit  whereby  one  set  can  be  built  onto  the  ends  laterally,  and 
fastened  together  and  present  a  solid  appearance.  So  they  can 
be  built  onto  indefinitely,  and  can  be  built  out  horizontally  as 
well  as  vertically.'* 

When  presented  to  defendants  for  transportation  a  number 
of  units  is  in  each  instance  put  into  one  package  and  protected 
by  a  crate,  and  each  package  is  of  such  size  and  weight  that  it 
can  be  conveniently  handled  and  packed  in  a  car,  but  in  no  case 
does  a  single  package  contain  all  the  units  necessary  to  make  a 
complete  bookcase.  The  lumber  used  is  generally  oak,  and 
while  some  of  the  packages  contain  glass  used  for  doors  this  is 
so  packed  that  it  is  seldom  broken.  During  the  year  1904  the 
total  tonnage  of  bookcases  shipped  by  complainant  was  6,819,- 
201  pounds,  about  60%  of  which  was  shipped  to  points  in  Of- 
ficial Classification  territory,  but  the  total  amount  of  damage 
claims  presented  by  complainant  to  carriers  in  that  territory  for 
the  period  between  January  1,  1904,  and  March  27,  1905,  ap- 
pears to  be  only  $59.  Descriptions  of  the  packages  usually 
shipped,  together  with  values,  etc.,  are  shown  in  the  following 
table: 


Detcripdon  of 
package. 

Weight  in 
pounds. 

Contente  in  Weight  of  Weight  of 
cubic  feet.      Crating.       glass. 

I,ist 
price. 

20  D  X  Tops 

200 

20 

31 

— 

$35.00 

10  D  E  Bases 

123 

24 

35 

— 

17.50 

6  D  X  Drawer  Bases            126 

15 

26 

— 

16.50 

6  D    81  Units 

122 

18 

24 

10 

16.50 

6  D  1(4  Units 

135 

21 

26 

13 

18.00 

6  D  12i  Unite 

143 

24 

27 

16 

19.50 

6  C  11    Unite 

127 

19 

23 

13 

18.00 

4  E  131 

120 

19 

25 

11 

18.00 

4  E  131 
Comb.       Unite 

126 

22 

25 

11 

19.00 

8  D  X  Tops  and 
8  D  X  Bases 

179 

25 

36 

— 

28.00 

8  C  X  Tops  and 
8  C  X  Bases 
6  C  91  Unite 

169 
118 

22 
16 

38 
21 

10 

28.00 
16.50 

Average 

1,687             245 
140-7/12      20-5/12 
seount  from  list  nrice 

337               84 
28-1/12       7 

$250.50 
20.88 
16.66 

Average  weight  per  cubic  foot  about  7  pounds. 
Average  value  per  cubic  foot  about  77  cente. 
Percentege  of  crating  to  gross  weight  about  20. 
Percentage  of  Glass  to  gross  weight  about  6. 
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The  rate  exacted  on  complainant's  bookcases  in  each  instance 
by  defendants  is  1^  times  first  class,  in  accordance  with  the 
Official  Classification,  and  has  been  adopted  and  put  in  force  on 
their  lines  by  defendants  and  nearly,  if  not  all,  other  carriers 
operating  in  that  territory.  The  wording  of  the  classification  is 
as  follows : 

Cases: 

Book,   knocked  down   flat  or  foided   flat,   wrapped, 

crated  or  boxed,  2nd  class. 

Book,    not   otherwise    specified,    wrapped,    crated  or 

boxed,  1-1/2  times   1st  class. 

Book,  and  Desks,  same  as  bookcases. 

Sectional  or  elastic  bookcases,  as  such,  are  not  mentioned  in 
this  classification,  but  are  classified  and  rated  the  same  as  book- 
cases "not  otherwise  specified."  Complainant  insists  that  the 
classification  and  rating  should  not  be  higher  than  1st  class. 

In  what  is  known  as  the  Southern  Classification,  which  ap- 
plies in  territory  south  of  the  Ohio  and  Potomac  rivers  and  east 
of  the  Mississippi  river,  bookcases  are  classified  as  below : 

Bookcases,   not   otherwise   specified,   wrapped   or   crated, 

set-up,  1-1/2  times   1st  class. 

Sectional  or  elastic,  in  tiers  of  not  more  than  three 

sections  each,  boxed,  1st  class. 

Sectional    or    elastic,    thoroughly    taken    apart    and 

knocked  down  fiat,  boxed  2nd  class. 

Bookcases  and   Desks,   combination,  wrapped   or   crated, 

1st  class. 

In  the  Western  Classification,  which  applies  in  territory  west 
of  the  Mississippi  river  and  the  Great  Lakes,  the  classification 
is: 

Bookcases : 

Set-up,  boxed,  wrapped  or  crated,  1^  times  1st  class. 
Knocked  down,  tied  in  bundles,  1^^  times  1st  class 
Knocked  down,  boxed  or  crated,  1st  class. 

Sectional,  boxed,  1st  class. 

Sectional,  crated,  IVJe  times  1st  class 

Sectional,  knocked  down  fiat,  boxed  2nd  class 

Bookcases    and    Desks,    combined,     boxed,    wrapped    or 
crated,  ly^  times  1st  class. 
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The  above  classifications  and  ratings  apply  only  on  less  than 
carload  shipments. 

It  will  be  seen  that  by  boxing  its  shipments  complainant  can 
obtain  1st  class  rates  in  the  Southern  and  Western  Classification 
territories,  while  bookcases  other  than  sectional,  whether  boxed, 
crated  or  wrapped,  are  charged  1%  times  1st  class.  The  dif- 
ference in  cost  to  complainant  between  boxing  and  crating,  al- 
though not  definitely  shown,  is  small,  and  complainant  would 
be  willing  to  box  its  shipments  to  points  in  Official  Classifica- 
tion territory  if  by  doing  so  it  could  obtain  first  class  rates. 
The  benefit  to  the  carriers  of  boxing  over  crating  is  also  small. 

The  classification  of  sectional  bookcases  in  the  Western  and 
Southern  territories  was  formerly  1^/^  times  first  class,  but  as 
above  shown  has  been  changed  to  first  class.  The  change  in  the 
Western  Classification  was  made  upon  application  of  complain- 
ant, but  whether  or  not  this  is  true  concerning  the  change  in  the 
Southern  Classification  does  not  definitely  appear. 

Complainant  also  made  application  at  different  times  to  the 
Official  Classification  Committee,  which  has  charge  of  matters 
pertaining  to  the  Official  Classification,  for  a  reduction  in  the 
classification  of  its  bookcases,  but  in  each  instance  the  relief 
sought  was  denied.  Complainant's  manufacturing  plant  is  lo- 
cated adjacent  to  and  reached  only  by  the  B.  &  O.  S.  W.  Com- 
pany's tracks. 

The  Cincinnati  Freight  Committee  is  an  association  of 
freight  representatives  of  carriers  whose  lines  run  north,  east 
and  west  from  Cincinnati  to  points  in  Official  Classification 
territory.  This  committee,  in  a  communication  to  the  Official 
Classification  Committee,  and  after  investigation  and  examina- 
tion by  one  of  its  inspectors,  recommended  that  the  classifica- 
tion of  complainant's  bookcases  be  changed  to  1st  class,  but  this 
application  and  another  similar  application  subsequently  made 
by  tlie  Freight  Committee  to  the  Central  Freight  Association 
and  by  it  referred,  without  other  action,  to  the  Official  Classifi- 
cation Committee,  were  acted  upon  by  the  latter  unfavorably  to 
complainant.  The  Central  Freight  Association  is  composed  of 
carriers  operating  in  that  portion  of  Official  Classification  ter- 
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ritory  bounded  on  the  east,  approximately,  by  a  line  drawn  from 
Buffalo,  X.  Y.,  through  Pittsburg,  Pa.,  to  Charleston,  W.  Va. 

In  speaking  of  the  above  recoumiendations  the  general  freight 
agent  of  the  Ix  &  O.  S.  \V.  said:  "We  never  would  have  rec- 
ommended it  if  we  had  known  it  Avas  going  to  affect  other  arti- 
cles." But  in  referring  to  complainant's  bookcases  he  also 
said:     "They  are  just  about  entitled  to  a  first  class  rating." 

Sectional  bookcases  furnish  a  larger  volume  of  traffic  than 
any  other  article  which  is  classified  and  rated  in  the  Official 
Classification  at  1%  times  1st  class.  There  are  in  the  United 
States  about  a  dozen  manufacturers  of  sectional  bookcases,  and 
their  combined  output  is  estimated  at  about  16,000,000  pounds 
per  annum.  It  will  be  noticed  that  of  this  amount  complain- 
ant's shipments  constitute  a  little  more  than  one-third. 

Although  complainant's  bookcases  are  not  shipped  set-up,  the 
different  sections  are,  while  some  of  the  other  manufacturers 
take  the  sections  apart  and  ship  them  'Tmocked  down  flat'*  The 
latter  are  classified  in  the  Official  Classification  as  2nd  class,  but 
their  weight  per  cubic  foot  is  between  two  and  three  times  as 
much  as  the  weight  of  complainant's  shipments. 

The  dimensions  of  what  is  known  as  the  standard  box  car  are: 
Length  36  feet,  width  8  feet  and  6  inches,  and  height  7  feet  and 
6  inches ;  and  into  such  a  car  about  12,000  pounds  in  weight  of 
complainant's  bookcases,  as  they  are  ordinarily  presented  to 
the  cacriers  for  transportation,  can  be  loaded.  From  60%  to 
75%  of  sectional  bookcases,  including  those  of  complainant,  are 
shipped  in  less  than  carload  lots. 

Complainant  prepays  the  transportation  charges  on  all  its 
shipments,  and  sells  its  bookcases  delivered  at  different  points 
in  Official  Classification  territory  at  a  imiform  price;  that  is 
to  say,  the  selling  price  is  in  no  way  dependent  upon  the  amount 
of  transportation  charges  paid. 

In  Official  Classification  territory,  shipments  of  sectional 
bookcases  constitute  somewhere  from  one-fourth  to  one-third  of 
all  shipments  of  bookcases  classified  in  the  Official  Classifica- 
tion as  lyo  times  1st  class;  and  in  the  elements  which  should 
and  do  control  in  the  making  of  classifications,  as,  for  instance^ 
weight  per  cubic  foot,  difficulty  in  handling,  risk  of  damage  or 
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loss,  value,  etc.,  bookcases  other  than  sectional  compare  fav- 
orably with  complainant's  bookcases,  as  ordinarily  shipped,  ex- 
cept that,  as  a  whole,  the  latter  are  somewhat  more  convenient  to 
handle  and  furnish,  possibly,  a  little  more  weight  per  cubic 
foot  The  former  vary  considerably  in  size,  in  weight  per  cubic 
foot  and  in  total  weight,  and  in  difficulty  of  handling ;  but  the 
average  weight  per  cubic  foot  appears  to  be  about  6I/2  pounds, 
and  while  some  of  the  bookcases  can  be  handled  as  quickly  and 
easily  as  complainant's  shipments,  others  can  not.  Apparently, 
complainant's  shipments  are  somewhat  less  liable  to  be  damaged 
while  in  transit,  but  the  item  of  damage  is  not  very  important. 

Complainant's  president  named  a  few  other  freight  articles 
which  are  classified  in  the  Official  Classification  as  first  class, 
and  said  he  believed  they  are  no  more  entitled  to  that  classifi- 
cation than  complainant's  bookcases  are.  The  articles  referred 
to  are  as  follows :  Railroad  ticket  cases ;  sewing  machine  cabi- 
nets ;  bureau  glass,  framed ;  bureaus,  crated ;  chiffoniers ;  dress- 
ing cases ;  copying  press  stands,  and  washstands.  The  principal 
reason  advanced  by  defendants  for  giving  these  articles  the 
lower  classification  is  their  greater  weight  per  cubic  foot;  but 
concerning  this  weight  there  is  much  conflict  in  the  testimony. 
However,  we  think  it  fairly  appears,  when  all  shipments  are 
considered,  that  the  average  weight  of  these  articles  is  somewhat 
greater  than,  although  not  1%  times  as  great  as,  the  average 
weight  of  complainant's  shipments. 

At  1%  times  1st  class  rates  complainant's  bookcases  are  prob- 
ably somewhat  more  remunerative  to  defendants  than  any  other 
traffic  taking  the  same  rates.  If  put  into  Ist  class  these  book- 
cases would  be  less  desirable  traffic,  from  the  carrier's  stand- 
point, than  any  one  of  the  large  majority  of  articles  now  ac- 
corded a  1st  class  rating,  though  they  would  pay  the  carriers 
rather  better  than  a  number  of  articles  now  carried  at  first  class 
rates. 

In  the  Official  Classification,  freight  articles  to  the  number 
of  8,000  or  more  are  arranged  in  classes  numbered  from  1  to  6^ 
inclusive,  except  that  there  are  two  subdivisions  designated 
15%  below  2nd  class  and  20%  below  3d  class.  Carriers  oper- 
ating in  Official  Classification  territory  are  legally  free  to  make 
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classifications  which  differ  from  those  lii  the  Official  Classifica- 
tion, but  in  point  of  fact  they  seldom  do  so. 

Although  there  is  great  similarity  in  classification  in  the  dif- 
ferent classification  territories,  many  disparities  exist  which 
produce  much  inconvenience  and  often  actual  injury. 

Conclusions. 

The  foregoing  facts  indicate  that  complainant's  request  for 
first  class  rating  of  sectional  bookcases  should  be  fairly  consid- 
ered by  the  carriers  in  Official  Classification  territory.  This 
kind  of  bookcase  has  been  voluntarily  placed  in  the  first  class 
by  both  the  Southern  and  the  Western  Classification  Commit- 
tees, and  there  is  much  reason  to  believe  that  it  might  properly 
receive  the  same  treatment  by  the  Official  Classification  Com- 
mittee. It  does  not  follow,  however,  that  one  and  one  half  times 
first  class  rates  for  all  bookcases  is  an  unlawful  discrimination 
against  the  sectional  variety,  which  is  one  of  the  questions  pre- 
sented by  this  record,  and  we  are  not  satisfied  that  there  is  such 
difference  between  the  bookcase  of  complainant  and  other  book- 
cases as  to  require  a  lower  rating  for  the  former  than  for  the 
latter.  To  establish  discrimination  in  rates  resulting  from  the 
classification  of  articles  of  the  same  general  character  there 
must  be  preponderating  proof  in  favor  of  a  complaining  party, 
and  we  are  constrained  to  hold  that  the  evidence  in  this  case  is 
not  of  that  decisive  character.  Upon  the  proofs  presented  wo 
are  of  the  opinion  that  the  sectional  bookcase  is  not  entitled  to 
a  different  and  lower  rating  than  is  applied  to  other  bookcases 
and  that  the  action  of  the  carriers  in  fixing  the  same  classifica- 
tion and  rates  for  sectional  as  for  other  bookcases  does  not  ex- 
ceed the  limits  of  their  discretion. 

ISTor  are  w^e  convinced  upon  the  showing  now  made  that  one 
and  one  half  times  first  class  rates  are  unreasonable,  within  the 
nieaning  of  the  first  section  of  the  act,  for  the  transi)ortation  of 
bookcases,  including  the  sectional  variety  in  Official  Classifica- 
tion territory.  We  do  not  decide  that  these  rates  are  reasonable; 
we  merely  hold  that  they  have  not  been  proven  otherwise.  In  a 
word,  the  Commission  will  not  be  precluded  by  anything  said  in 
this  report  from  holding,  upon  further  investigation  of  the  sub- 
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ject,  that  one  and  one  half  times  first  class  rates  on  ordinary 
bookcases,  ^vhether  sectional  or  otherwise,  are  excessive  and  un- 
lawful. Upon  the  facts  now  appearing  we  are  of  the  opinion 
that  complainant  is  not  entitled  to  a  mandatory  order  and  its 
petition  will  therefore  be  dismissed  without  prejudice. 
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No.  766. 
T.  M.  KEHOE  &  CO. 

V. 

CHAKLESTON  &  WESTERN  CAROLINA  RAILWAY 

COMPANY. 


No.  763. 


T.  M.  KEHOE  &  CO. 

V. 

ATLANTIC  COAST  LINE  RAILROAD  COMPANY. 


No.  764. 


T.  M.  lOEHOE  &  CO. 

V. 

SEABOARD  AIR  LINE  RAILWAY. 


No.  765. 


T.  M.  KEHOE  &  CO. 

V. 

PHILADELPHIA  &  READING  RAILWAY  COMPANY. 


Decided  August  15,  1905. 


Defendants'  established  charge  of  $1.00  per  day  for  car  demurrage  hdd 
upon  the  record  in  these  cases  to  be  just  and  reasonable. 

Benson  Stimson  for  complainant. 

Pcrhins  Baxter  for  Charleston  &  Western  Carolina  Ry.  Co. ; 
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Atlantic  Coast  Line  Railroad  Co.,  and  Seaboard  Air  Line  Rail- 
way. 

C.  Heehner,  for  Philadelphia  &  Reading  Ry.  Co. 

Repobt  aistd  Opinion  of  the  Commission. 

Pbouty,  Commissioner: 

The  above  four  cases  were  heard  together  and  the  question 
presented  is  identical  in  all.  The  complainants  are  shippers  of 
hay  from  Terre  Haute,  Indiana,  to  various  points  in  Southeast- 
em  Territory  and  they  complain  that  certain  demurrage  charges 
assessed  and  collected  upon  certain  of  their  shipments  of  hay 
are  unreasonable.  There  is  no  dispute  as  to  the  essential  facts. 
All  the  defendants  have  in  force  car  service  rules  which  allow 
48  hours  free  time  and  assess  a  demurrage  charge  of  $1.00  per 
day  after  the  expiration  of  that  time,  and  the  demurrage  charges 
in  question  were  in  all  cases  assessed  properly  in  accordance 
with  these  rules.     The  only  contention  is  as  to  the  amount 

In  all  these  cases  the  cars  in  which  the  hay  was  transported 
were  owned  by  some  railroad  other  than  the  one  assessing  the 
demurrage  charge,  and  it  was  admitted  that  the  defendant  rail- 
roads paid  for  the  use  of  these  cars  20  cents  per  day.  The  com- 
plainants insisted  that  it  was  unreasonable  for  the  defendants 
to  charge  them  $1.00  per  day  when  they  only  paid  20  cents 
themselves ;  and  this  was  the  only  testimony  introduced  by  the 
complainants  bearing  upon  the  reasonableness  of  this  charge. 
The  defendants  urged  that  20  cents  a  day  was  not  supposed  to 
represent  the  fair  rental  value  of  a  car  but  was  simply  an  ar- 
bitrary sum  agreed  upon  among  the  various  railroads  for  the 
purpose  of  settling  car  accounts  with  each  other.  Their  testi- 
mony tended  to  show  that  the  rental  value  of  a  car  was  much 
greater  than  $1.00  per  day  and  that  a  demurrage  charge  much 
in  excess  of  the  sum  collected  might,  therefore,  have  been  prop- 
erly assessed. 

If  the  reasonableness  of  this  demurrage  charge  depended 
upon  the  fair  rental  value  of  a  freight  car  we  should  be  disposed 
to  hold  with  the  complainants.  The  witnesses  on  the  part  of  the 
defendants  testified  that  a  freight  car  would  earn  on  the  average 
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approximately  $2.20  per  day  and  that,  therefore,  this  was  a 
fair  charge  for  the  use  of  that  car.  It  appeared  that  this  sum 
was  arrived  at  by  taking  the  whole  number  of  freight  cars  in 
tlie  United  States,  multiplying  that  number  by  the  365  the 
number  of  days  in  a  year  and  dividing  the  total  gross  receipts 
from  the  transportation  of  freight  by  the  product.  It  would  be 
difficult  to  conceive  of  anything  more  absurd  than  this  method 
of  arriving  at  the  fair  rental  value  of  a  freight  car.  The  car 
does  not  earn  $2.20  per  day.  The  railroads  of  the  United  States 
may  earn  that  amount  from  the  transportation  of  freiglit,  we 
have  not  verified  the  computation,  and  in  the  liandling  of  that 
business  a  car  is  essential,  but  it  is  the  railroad  as  a  whole,  not 
the  freight  car  alone  whicli  produces  these  earnings.  Undoubt- 
edly there  are  times  when  a  railroad  could  afford  to  pay  $2.00 
a  day,  and  more,  for  the  use  of  a  car  but  that  is  due  to  some 
special  exigency  and  the  fact  that  this  is  the  average  sum  which 
the  railroad  earns  per  freight  car  in  service  has  no  tendency  to 
show  the  fair  rental  value  of  that  car. 

While  20  cents  a  day  may  not  be  a  fair  compensation  for  the 
use  of  a  freight  car,  even  while  standing  upon  the  track  and  not 
in  ser\dco,  we  agree  w^ith  the  complainants  that  the  fact  that 
the  railroads  have  fixed  upon  that  as  the  amount  to  be  paid 
by  one  line  to  another  for  the  use  of  its  cars  strongly  indicates 
that  in  the  opinion  of  the  railroads  themselves  this  is  a  fair 
price.  Some  railroads  are  borrowers  and  others  lenders  of  cars 
under  the  system  of  exchange  between  connecting  lines  which 
is  in  vogue  and  it  is  hardly  credible  that  the  lender  would  fur- 
nish the  borrower  with  equipment  for  much  less  than  a  fair 
compensation.  There  is  every  reason  for  fixing  upon  some 
amount  which  is  a  reasonable  return  for  the  use  of  the  car  so 
that  neither  the  borrower  nor  the  lender  may  suffer. 

Formerly  the  price  paid  for  the  use  of  foreign  cars  was  7.6 
mills  for  each  mile  the  car  actually  ran.  This  was  thought  too 
high  and  it  was  reduced  to  6  mills  per  mile,  at  which  figure  it 
remained  for  several  years.  Why,  if  railroads  had  been  operat- 
ing upon  a  compensatory  basis  up  to  three  years  ago  did  they 
then  fix  upon  a  sum  which  was  not  supposed  to  be  compensatory  ? 

The  rates  paid  private  car  companies  for  the  use  of  their 
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cars  lead  to  the  same  conclusion.  Many  freight  cars  have  been 
in  the  past  furnished  by  private  companies  which  owned  the- 
cars  and  leased  them  to  the  railroads  upon  a  mileage  basis.  For 
a  long  time  the  mileage  allowed  for  the  use  of  the  ordinary 
freight  car  was  7.5  mills,  the  same  as  that  paid  by  one  railroad 
to  another,  and  when  the  allowance  between  railways  was  re- 
duced to  6  mills  the  allowance  to  private  cars  was  correspond- 
ingly reduced.  Upon  this  basis  of  charging  most  railway  com- 
panies found  it  for  their  advantage  to  provide  their  own  equip- 
ment in  all  cases  where  that  equipment  was  required  for  con- 
tinuous service.  There  are,  however,  some  special  instances  in 
which  the  use  of  equipment  is  largely  periodical,  in  which  rail- 
way companies  have  continued  to  employ  the  cars  of  private 
car  lines,  the  two  most  conspicuous  examples  being  cattle  cars 
and  refrigerator  cars.  The  Commission  has  recently  inves- 
tigated the  use  of  these  private  cars.  The  cattle  car  costs  about 
the  same  to  build  as  the  ordinary  box  car ;  it  deteriorates  some- 
what more  rapidly  owing  to  the  fact  that  the  bedding  rots  out 
the  floors  and  the  bottom  of  the  posts.  There  are  several  com- 
panies which  furnish  cattle  cars  as  desired  for  6  mills  per  mile,, 
and  the  testimony  shows  that  the  average  earnings  of  these  cars 
is  from  $7  to  $9  per  month.  Eefrigerator  cars  are  more  ex- 
pensive to  build  and  maintain  and  the  allowance  made  for  their 
use  is  generally  7.5  mills  per  mile.  It  is  our  impression  that 
the  business  of  providing  cattle  cars  at  6  mills  per  mile  is  not 
extremely  profitable  but  it  did  appear  that  at  the  old  rate  of  7.5 
mills  per  mile  it  was  remunerative  and  that  car  companies  did^ 
out  of  their  wheelage  charges,  pay  shippers  a  premium  for  using 
their  cars. 

It  would  seem  that  6  mills  per  mile  produces  an  average  re- 
turn not  much  in  excess  of  20  cents  per  day;  probably  in  case  of 
the  average  freight  car  not  at  all  in  excess  of  that  sum ;  and  it 
must  be  remembered  that  while  demurrage  is  accruing  the  car 
is  not  in  service  and  is  not,  therefore,  depreciating  as  rapidly 
as  when  running.  If  therefore  the  question  were  whether  one 
dollar  per  day  was  a  reasonable  sum  to  charge  the  shipper  for 
the  use  of  a  freight  car  we  should  hold  against  the  defendants. 
But  that  is  not  the  question.  A  railroad  company  is  a  common 
11 1.  C.  C.  Kep. 
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<?aiTier.  Its  duty  is  to  transport  freight  to  destination  and  to 
deliver  it  to  the  consignee.  It  is  the  duty  of  the  consignee  to 
receive  his  freight  within  a  reasonable  time  and  if  he  neglects 
to  do  so  the  liability  of  the  railroad  company  as  a  common  car- 
rier ceases  and  it  becomes  simply  a  warehouseman.  It  is  under 
no  legal  liability  to  continue  to  discharge  the  duty  of  a  ware- 
houseman but  may  insist  that  the  consignee  shall  receive  and 
remove  his  freight  The  consequences  to  the  railway  of  neglect 
to  do  this  are  not  merely  in  case  of  carload  freight  the  loss  of  the 
use  of  a  car.  The  uncertainty  arising  from  the  fact  that  cars 
are  sometimes  unloaded  promptly  and  sometimes  not  is  em- 
barrassing. The  congestion  of  its  terminals  is  often  and  perhaps 
usually  a  more  serious  matter  than  the  loss  of  its  cars.  It  would 
he  not  only  much  more  expensive  but  often  impossible  for  the 
railways  of  this  country  to  handle  their  traffic  at  many  points 
unless  they  required  the  prompt  removal  of  the  freight  from  the 
<?ar.  To  permit  one  person  to  use  the  cars  of  a  railroad  company 
for  a  storehouse  and  to  deny  that  privilege  to  another  creates  a 
discrimination  between  shippers  which  is  often  serious. 

For  these  reasons  and  others  it  is  not  only  proper  but  highly 
essential  that  railroad  companies  should  make  and  enforce  uni- 
formly such  reasonable  demurrage  requirements  as  will  insure 
the  prompt  receipt  by  the  consignee  of  his  freight  The  de- 
murrage charge  which  is  imposed  for  that  purpose  is  not,  how- 
■ever,  based  upon  the  fair  rental  value  of  a  car;  it  is  rather  in 
the  nature  of  a  penalty.  While  it  should  not  be  sufficient  in 
amount  to  work  an  undue  hardship  upon  the  shipper  who  must 
occasionally  pay  it,  it  should  be  sufficient  in  amount  to  acci>m- 
plish  the  purpose  for  which  it  is  intended.  One  dollar  per  day 
is  the  demurrage  charge  universally  named  by  car  service  asso- 
•ciations  in  all  parts  of  this  country  in  case  of  carload  freight, 
and  the  same  amount  is  generally,  if  not  uniformly  fixed  by  rail- 
road commissions  invested  with  power  to  make  rates  and  regu- 
lations. Of  the  four  cases  before  us  the  demurrage  was  collected 
in  three  states  where  $1.00  per  day  had  been  established  by  the 
State  Commission,  as  the  charge  applicable  to  state  shipments. 
This  Commission  has  never  passed  upon  the  reasonableneas  of 
the  $1.00  charge.  It  held  in  Pennsylvania  Miller's  State  Assa- 
il I.  C.  C.  Eep. 
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ciation  v.  Philadelphia  £  Reading  Railroad  Company,  8  I.  C. 
C  Rep.  531,  that  48  hours  was  a  reasonable  time  for  unloading 
hay  after  the  car  had  been  placed  and  notice  given  to  the  con- 
signee. In  the  Blachman  Cases,  10  I.  C.  C.  Rep.  352,  it  was 
beld  that  the  Southern  Railway  Company  might  apply  to  its  in- 
terstate business  the  same  storage  rates  prescribed  for  state  busi- 
ness by  the  Georgia  Commission  and  the  South  Carolina 
Commission  and  that  such  rates  were  reasonable  although 
much  higher  than  those  charged  by  warehouses  for  the 
same  service  of  storage.  We  could  not  hold  upon  the  testimony 
in  this  case  that  $1.00  per  day  is  an  unreasonable  charge  and 
while  a  more  general  investigation  might  alter  that  opinion,  it 
is  our  present  impression  that  it  is  just  and  reasonable  for  the 
purpose  intended. 

Some  reciprocal  charge  should  perhaps  be  made  against  the 
railroad  in  case  of  failure  upon  its  part  to  provide  cars  when 
ordered  by  the  shipper  but  that  subject  is  not  under  considera- 
tion and  no  opinion  is  expressed  upon  it. 

There  seems  to  be  a  certain  injustice  in  applying  this  rule  to 
the  shipments  of  the  complainants.  They  reside  at  Terre 
Haute,  Indiana,  and  these  demurrage  charges  were  collected 
at  points  many  miles  dista^t  from  there.  They  accrued  in  all 
cases  owing  to  the  fact  that  the  consignee  refused  to  accept  the 
hay.  Evidently  in  such  case  the  complainants  might  reasonably 
require  some  time  to  make  a  new  disposition  of  the  hay  and 
might  not  be  in  fault  in  not  unloading  it  within  the  48  hours.  It 
is  difficult  to  see,  however,  how  an  exception  can  be  made  in 
their  favor  and  the  embarrassment  and  pecuniary  loss  which 
result  must  probably  be  regarded  as  an  incident  of  the  business. 

We  do  think  that  some  method  should  be  provided  by  which 
shippers  of  hay  like  the  complainants  will  be  promptly  notified 
by  the  carrier  of  the  refusal  of  a  consignee  to  accept  and  unload 
the  shipment.  It  appeared  that  at  the  present  time  this  was  not 
done  although  the  complainants  had  actual  notice  in  all  the 
above  cases  from  other  sources  and  did  not,  therefore,  suffer  loss 
on  that  account 

The  complaints  will  be  dismissed. 
11 1.  C.  C.  Rep. 


172  INTERSTATE  COMMERCE  BEPOETS. 


No.  779. 
T.  M.  KEHOE  &  CO. 

17. 

THE  EVANSVILLE  &  TERRE  HAUTE  RAILROAD 
COMPANY;  THE  LOUISVILE  &  NASHVILLE  RAIL- 
ROAD COMPANY;  THE  NASHVILLE,  CHATTA- 
NOOGA &  ST.  LOUIS  RAILWAY  COMPANY;  THE 
GEORGIA  RAILROAD;  AND  THE  SOUTHERJf 
RAILWAY  COMPANY. 


Decided  August  15,  1905, 


The  Evans ville  &  Terre  Haute  R.  Co.  does  not  make  through  rates  with 
the  other  defendants  from  points  in  Indiana  to  destinations  south  of 
the  Ohio  River,  but  has  established  on  hay  a  local  rate  of  8  cents  per 
hundred  pounds  to  Evansville  and  a  proportional  of  6^4  cents  to 
Evansville  when  the  shipment  is  billed  through  to  a  specified  des- 
tination. The  E.  &  T.  R.  refused  to  apply  a  proportional  on  ship- 
ments billed  to  Evansville  in  care  of  a  southern  line  for  points  beyond, 
having  discontinued  a  tariff  providing  therefor,  which  was  effective 
from  November  10,  1903,  to  July  19,  1904.  The  rate  from  Evansville 
by  the  other  defendant  lines  is  the  same  whether  shipped  locally  from 
or  through  Evansville.  Held,  that  it  is  unreasonable  and  unjust  for 
the  E.  &  T.  R.  to  insist  upon  the  billing  of  these  shipments  to  a  speci- 
fied destination  in  order  to  secure  application  of  the  lower  propor- 
tional rate,  while  it  declines  to  assume  responsibility  for  such  billing 
and  does  not  post  in  ite  stations  the  teriffs  from  which  the  shipper  can 
himself  ascertain  the  rate  at  which  the  shipment  should  be  billed;  and 
that  while  the  proportional  rate  is  kept  in  force  it  is  reasonable  and 
just  that  these  shipments  shall  be  billed  to  Evansville  in  care  of  the 
road  leading  southerly  therefrom,  as  was  actually  done  in  1903  and 
1904.  Held,  further,  that  complainants  are  entitled  to  reparation  on  a 
shipment  of  one  carload  of  hay  carried  from  Johnstown,  Ind.,  to 
Charleston,  S.  C,  amounting  to  $4.36  from  the  E.  &  T.  R.  and  $5.97 
as  admitted  overcharge  collected  by  the  Georgia  R.  on  the  same  ship- 
ment. 

11 1.  C.  C.  Rep. 
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Benson  Stimson  for  complainants. 

Perkins  Baxter  and  Edwin  Taylor  for  defendants. 

Repobt  and  Opinion  of  the  Commission. 

Pbouty,  Commissioner: 

The  Evansville  &  Terre  Haute  Railroad  extends  from  Terre 
Haute  in  the  State  of  Indiana  to  Evansville  in  the  same  State. 
At  the  latter  point  it  connects  with  the  Illinois  Central  Rail- 
road, the  Louisville  &  Nashville  Railroad,  the  Southern  Rail- 
way, and  perhaps  some  other  lines,  by  all  of  which  communica- 
tion is  had  with  territories  south  of  the  Ohio  and  east  of  the 
Mississippi  Rivers. 

The  complainants  T.  M.  Kehoe  and  John  F.  Kehoe  are  en- 
gaged as  a  copartnership  under  the  firm  name  of  T.  M.  Kehoe 
&  Company,  in  the  business  of  shipping  hay  from  various  points 
upon  the  Evansville  &  Terre  Haute  into  this  southern  territory. 
Such  shipments  are  transported  over  the  Evansville  &  Terre 
Haute  Railroad  to  Evansville  and  there  delivered  to  some  con- 
necting railroad  for  carriage  to  destination.  No  joint  rates  are 
published  from  points  on  the  Evansville  &  Terre  Haute  Rail- 
road to  these  southern  destinations  but  the  through  rate  is  made 
by  adding  together  the  rate  to  Evansville  and  the  rate  from 
Evansville.  The  rate  from  Evansville  is  the  same  whether  the 
shipment  originates  at  Evansville  or  is  there  received  by  the 
southern  carrier  from  some  connecting  line  but  the  defendant 
company  names  a  somewhat  lower  rate  when  the  shipment  is  for 
a  point  beyond  Evansville  than  when  it  is  for  local  consumption 
in  that  city.  Fon  example,  the  local  rate  from  Terre  Haute  to 
Evansville  on  hay  is  at  present  8  cents  per  hundred  pounds, 
while  the  rate  on  shipments  for  points  beyond  Evansville  is  6% 
cents  per  himdred  pounds.  It  was  formerly  6  cents  in  both 
cases  but  has  been  gradually  advanced. 

Two  questions  are  presented  by  this  record. 

1.  At  the  present  time  the  defendant  railroad  company  de- 
clines to  apply  the  proportional  rate  of  6^  cents  unless  the 
shipment  is  billed  through  to  some  specified  destination  south  of 
11 1.  C.  C.  Rep. 
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Evansville  and  the  complainants  insist  that  this  requirement  is 
imjnst  and  unreasonable. 

2.  The  complainants  ask  reparation  on  account  of  a  specific 
sliipment  upon  which  a  rate  of  8  cents  was  exacted  while  com- 
plainants insist  that  it  should  have  been  6  cents. 


As  above  stated  the  defendant  makes  no  joint  through  rate 
from  stations  upon  its  line  to  points  south  of  the  Ohio  River 
and  it  has  no  tariffs  on  file  in  its  various  local  depots  from  which 
rates  to  points  south  of  the  Ohio  River  can  be  ascertained  by  the 
shipper.  It  does  have  in  its  general  office  at  Evansville  such 
schedules  and  if  the  complainants  desire  to  make  shipment  to 
some  station  in  the  south  the  station  agent  applies  to  the  general 
office  which  gives  instructions  naming  the  rate  from  Evansville 
south.  The  station  agent  adds  this  to  the  6^^  cent  rate  and 
issues  a  bill  of  lading  naming  the  through  rate  thus  arrived  at 
In  doing  this,  however,  the  defendant  company  professes  to  act 
only  for  the  accommodation  of  the  shipper  and  declines  all  re- 
sponsibility beyond  its  own  line  at  Evansville. 

It  is  important  for  the  complainants  when  shipment  of  a  car- 
load of  hay  is  made  to  know  the  route  by  which  that  shipment  is 
to  go  and  the  rate.  Under  the  present  arrangement  it  apparent- 
ly has  no  responsible  party  to  whom  it  can  look  in  case  of  error. 
The  defendant  company  declines  to  be  held  responsible  for  the 
correctness  of  the  rate  named  by  it  If  the  complainants  obtain 
from  the  carrier  south  of  the  Ohio  River  a  statement  of  the 
rate  from  Evansville  to  destination  the  agent  of  the  defendant 
declines  to  accept  this  and  to  issue  the  bill  of  lading  accord- 
ingly. As  a  result  there  is  considerable  delay  and  more  or  less 
friction  in  the  handling  of  these  shipments.  As  a  practical 
example  of  this  the  following  illustration  was  given : 

Some  days  before  the  hearing  the  complainants  desired  to 
make  shipment  from  a  point  on  the  defendant  railroad  to  a  given 
point  in  southern  territory  and  for  that  purpose  loaded  two  Illi- 
nois Central  cars.  The  Evansville  &  Terre  Haute  billed  these 
cars  to  destination  via  the  Illinois  Central  naming  a  rate  in  the 
bill  of  lading.  When  the  cars  reached  Evansville  and  were  de- 
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livered  to  the  Illinois  Central  it  turned  out  that  while  the  rate 
by  another  line  to  the  given  destination  was  that  named  in  the 
bill  of  lading  the  rate  was  higher  via  the  Illinois  Central.  That 
road  declined,  therefore,  to  receive  the  cars  at  the  rate  named 
and  it  also  refused  to  allow  its  cars  to  be  taken  by  the  route  over 
which  the  lower  rate  applied.  The  Evansville  and  Terre  Haute 
Company  declined  all  responsibility  in  the  matter  and  the  cars 
had  been  standing  for  several  days  at  Evansville  awaiting  dis- 
position. 

What  the  complainants  desire  is  to  be  allowed  to  bill  their 
shipments  of  hay  in  care  of  some  connecting  railroad  at  Evans- 
ville, marked  "for  shipment  beyond."  They  can  then  ascer- 
tain the  rate  from  this  carrier  and  obtain  an  authoritative  bill 
of  lading. 

Formerly  the  rate  on  hay  from  these  stations  upon  the  Evans- 
ville &  Terre  Haute  Railroad  had  been  6  cents  whether  intended 
for  local  consumption  at  Evansville  or  for  through  shipment. 
In  the  latter  case  the  custom  was  to  mark  the  waybill  "For  ship- 
ment beyond"  and  the  car  was  then  held  in  the  yards  of  the 
Evansville  &  Terre  Haute  at  Evansville  until  directions 
were  issued  by  the  shipper  naming  the  road  to  which  delivery 
should  be  made.  In  June  1903  the  local  rate  to  Evansville  was 
advanced  from  6  to  8  cents  per  hundred  pounds.  No  tariff  nam- 
ing the  8  cent  rate  was  filed  with  the  Commission,  since  that  was 
regarded  by  the  defendant  as  an  intrastate  transportation,  but  a 
tariff  was  filed  naming  a  proportional  rate  of  6  cents  and  pro- 
viding that  this  rate  should  only  apply  to  shipments  "consigned 
through  to  points  south  of  the  Ohio  Eiver."  The  complainants 
earnestly  objected  that  this  was  an  unnecessary  interference 
with  their  manner  of  doing  business  and  insisted  that  they 
should  be  allowed  to  bill  in  care  of  some  southern  line  at  Evans- 
ville for  shipment  beyond  unless  the  defendant  railroad  pro- 
vided at  its  stations  from  which  shipment  was  made  the  tariffs 
from  an  inspection  of  which  the  through  rate  could  be  ascer- 
tained and  unless  the  agents  of  the  defendant  were  prepared  to 
make  prompt  billing  of  these  shipments.  In  consequence  of 
such  complaints  the  defendant  railroad  put  in  force  November 
10,  1903,  a  modification  of  the  above  rule  providing  that  the  d 
11 1.  C.  C.  Rep. 
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<ient  rate  should  apply  on  shipments,  "destined  to  points  south 
of  the  Ohio  River  and  which  must  be  consigned  in  care  of  one 
of  the  southern  lines  at  Evansville." 

This  provision  continued  in  force  until  July  19,  1904,  when 
it  was  withdrawn  and  the  former  regulation  restored.  Lest  it 
might  be  claimed  that  the  car  was  consigned  through  when  billed 
in  care  of  a  southern  line  for  shipment  beyond,  it  was  expressly 
provided  by  this  latter  tariff  that  in  such  case  the  local  rate  to 
Evansville  should  apply. 

The  general  freight  agent  of  the  defendant  testified  that  there 
were  two  reasons  for  withdrawing  the  original  privilege  of  bill- 
ing to  Evansville  with  notation  for  beyond. 

First,  because  local  shipments  to  Evansville  might  be  made  at 
the  proportional  rate.  There  are  located  upon  the  various  south- 
•ern  lines  at  Evansville  hay  warehouses  and  these  lines  might  by 
direction  of  the  shipper  make  delivery  at  these  various  ware- 
liouses  for  a  switching  charge  thereby  applying  the  six  cent  rate 
to  an  Evansville  shipment  when  it  should  have  been  8  cents. 

Second,  the  complainants  and  other  shippers  of  hay  neglected 
to  give  prompt  directions  for  the  forwarding  of  their  cars  from 
Evansville  with  the  result  that  the  yards  of  the  defendant  at 
Evansville  became  badly  congested  entailing  much  annoyance 
•and  expense. 

The  defendant  clearly  has  the  right  to  insist  upon  some 
method  of  handling  these  shipments  which  will  avoid  both  these 
objections.  It  may  make  and  in  our  judgment  properly  makes 
^\  lower  rate  upon  the  through  shipment  than  upon  the  local  ship- 
ment, and  it  may  properly  insist  that  this  rate  shall  not  be 
abused  by  applying  to  local  shipments  in  fact  the  proportional 
Tate.  One  consideration  for  making  the  lower  rate  in  case  of 
the  through  shipment  is  that  the  defendant  is  t()  no  expense  of 
•delivery  at  Evansville.  It  may,  therefore,  rightfully  insist  that 
the  shipment  shall  be  promptly  received  by  its  connection  at 
Evansville  and  may  decline  to  make  of  its  yards  at  that  point  a 
reconsignment  storehouse.  It  is  evident  that  under  the  old  sys- 
tem the  second  and  perhaps  the  first  reason  given  by  the  general 
freight  agent  of  the  defendant  company  was  a  perfectly  valid 
iue;  but  he  was  unable  to  state  and  we  are  unable  to  see  why 
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the  practice  which  these  complainants  desire  to  follow  and  which 
was  actually  in  use  from  November  1903  to  July  1904  would  not 
entirely  protect  the  defendant  company  in  both  these  respects. 
While  it  is  true  that  a  connection  at  Evansville  might  make  a 
local  delivery  of  a  shipment  consigned  in  its  care  for  transpor- 
tation beyond,  so  could  it  in  the  same  way  make  local  delivery 
if  points  of  destination  were  named  and  there  would  be  no  more 
bad  faith  in  one  instance  than  in  the  other.  As  to  the  second 
objection,  it  is  evident  that  the  Evansville  &  Terre  Haute  Com- 
pany would  relieve  itself  of  the  shipment  exactly  as  quickly  in 
case  it  were  consigned  in  the  care  of  some  connection  as  though 
it  were  billed  through  to  a  named  destination. 

We  find  that  it  is  unreasonable  and  unjust  under  the  circum- 
stances of  this  case  for  the  defendant  to  insist  upon  the  billing 
of  these  shipments  to  destination  so  long  certainly  as  it  declines 
to  assume  the  responsibility  of  this  billing  and  does  not  post  m 
its  stations  the  tariffs  from  which  the  shipper  can  himself  ascer- 
tain the  rate  at  which  the  shipment  should  be  billed ;  and  we  fur- 
ther find  that  it  would  be  reasonable  and  just  if  these  ship- 
ments were  billed  in  care  of  the  southern  line  at  Evansville  for 
shipment  beyond  as  was  actually  done  from  November  10,  1903, 
to  July  19,  1904.  We  think  and  find  that  this  privilege  was 
withdrawn  on  the  latter  date  not  because  of  any  valid  objection 
to  its  use  but  from  personal  considerations  growing  out  of 
more  or  less  friction  between  the  general  freight  agent  and  these 
complainants  in  the  transaction  of  their  business. 


On  July  3,  1903,  the  complainants  desired  to  make 
shipment  of  a  carload  of  hay  from  Johnstown,  Indiana,  to 
Charleston,  South  Carolina.  Johnstown  is  a  point  upon  the  de- 
fendant railroad  where  shipments  of  hay  are  received  but  there 
is  no  railway  station  or  station  agent  there,  and,  therefore,  no 
facilities  for  billing.  The  general  freight  agent  of  the  defend- 
ants stated  that  under  such  circumstances  the  billing  should  be 
made  from  the  nearest  station  which  in  this  case  was  not  Terre 
Haute,  but  he  further  testified  and  upon  his  testimony  we  find, 
that  at  the  time  of  this  shipment  the  agent  of  the  defendant  at 
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Terre  Haute  had  authority  to  bill  shipments  of  hay  from  this 
point. 

The  complainants  made  out  a  bill  of  lading  or  shipping  re- 
ceipt for  the  shipment  of  this  hay  from  Johnstown  to  Charles- 
ton. The  proportional  rate  from  Johnstown  to  Evansville  was  6 
cents  and  the  rate  from  Evansville  to  Charleston  23  cents  and  the 
complainants  named  in  the  bill  of  lading  a  through  rate  of  29 
cents.  This  bill  of  lading  the  agent  of  the  defendants  at  Terro 
Haute  declined  to  sign.  He  did,  however,  sign  a  local  bill  from 
Johnstown  to  Evansville  in  which  a  rate  of  6  cents  was  named 
and  by  which  the  car  was  consigned  in  care  of  Louisville  &  Nash- 
ville Railroad.  When  this  carload  arrived  at  Evansville  and  was 
delivered  to  the  Louisville  &  Nashville  at  that  point  the  rate  was 
raised  from  6  cents  to  8  cents  although  the  Louisville  &  Nash- 
ville notified  the  defendant  that  the  shipment  was  for  Charles- 
ton. This  increased  the  through  rate  from  29  to  31  cents.  The 
delivering  carrier  collected  31  cents  per  hundred  pounds  which 
was  paid  in  settlement  by  the  complainants,  and  the  defendant 
railroad  received  as  its  proportion  8  cents.  The  complainants 
made  claim  on  the  defendant  for  the  repayment  of  two  cents  per 
hundred  pounds  upon  this  shipment  which  was  declined.  Tho 
shipment  weighed  21,820  and  the  claimed  overcharge  would 
amount  to  $4.36. 

The  defendant  denied  that  the  complainants  ever  presented 
any  through  bill  of  lading  for  signature  and  stated  that  had 
sucli  a  bill  of  lading  been  presented  it  would  have  been  signed 
by  the  agent  In  support  of  this  claim  the  person  who  was  then 
acting  as  station  agent  at  Terre  Haute  was  introduced  by  the 
defendant  as  a  witness  but  he  had  no  recollection  of  the  trans- 
action whatever  except  in  so  far  as  he  identified  his  signature  to 
the  bill  of  lading  which  was  issued.  Both  the  complainants  tes- 
tified the  one  to  tlie  making  out  of  a  through  bill  and  the  other 
to  presenting  it  for  signature  and  the  refusal  of  the  agent  to 
sign.    We  find  the  facts  as  above  stated. 

The  Georgia  Railroad,  a  defendant  and  one  of  the  southern 
lines  which  handled  this  shipment,  states  in  its  answer  that  it 
inadvertently  collected  $5.97  more  than  the  published  tariff, 
which  it  is  willing  to  refund. 
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Conclusions. 

1.  It  has  been  found  that  the  requirement  that  shipments 
should  be  billed  through  to  destination  is  under  the  circum- 
stances of  this  case  unjust  and  unreasonable  and  the  defendant 
should  be  ordered  to  cease  and  desist  from  insisting  upon  such 
requirement 

It  is  suggested  that  inasmuch  as  this  proportional  rate  U  a 
concession  from  the  local  rate  the  defendant  may  impose  as  a 
condition  of  enjoying  that  rate  whatever  conditions  it  may  see 
fit  To  this  we  do  not  assent  Without  inquiring  whether  this 
Commission  would  have  jurisdiction  if  the  defendant  only  pub- 
lished a  local  rate  to  Evansville,  or  whether  the  defendant  can 
withdraw  its  present  interstate  rate,  it  seems  clear  that  when  it 
publishes  this  proportional  rate,  made  applicable  by  its  terms 
only  to  interstate  shipments,  that  rate  is  subject  to  the  jurisdic- 
tion of  the  Act  to  regulate  commerce  and  that  the  Commission 
may  determine  whether  the  rate  itself  or  the  terms  and  condi- 
tions upon  which  the  rate  is  applied  are  just  and  reasonable. 

2.  The  complainants  are  entitled  to  an  order  against  the 
Evansville  &  Terre  Haute  Railroad  Company  for  the  repayment 
of  the  sum  of  $4.36.  They  applied  to  the  agent  of  the  defendant 
company  having  authority  to  act,  stated  to  him  the  destination 
of  the  shipment  and  asked  him  for  a  through  bill  of  lading  to 
that  point  Instead  of  a  through  bill  the  agent  issued  a  local 
bill  which  named  a  rate  of  6  cents  and  indicated  that  the  car  was 
to  be  carried  beyond.  The  complainants  did  all  they  could  do 
to  secure  the  rate  of  6  cents  and  the  exaction  of  a  higher  rate 
was  unwarranted. 

The  Georgia  Railroad  should  be  ordered  to  pay  the  complain- 
ant the  simi  of  $5.97  which  it  by  mistake  has  improperly  col- 
lected and  retained.  The  other  defendants  should  be  dismissed. 
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No.  749. 

m  THE  MATTER  OF  FREIGHT  RATES  BETWEEN 
MEMPHIS  AND  POINTS  IN  ARKANSAS. 


Decided  August  15,  1905. 


The  Memphis  Freight  Bureau  and  the  St.  Louis  Southwestern  Railway 
Company  submitted  certain  matters  to  the  Commission  for  determina- 
tion and  such  correction  of  rates  involved  as  might  be  required  under 
the  Act  to  regulate  commerce.  Rulings  of  the  Commission  thereon 
are: 

1.  Defendant's  rates  on  cotton  from  local  points  in  Arkansas  to  Memphis 

are  not  required  to  be  reduced,  but  it  is  directed  that  the  relation  of 
cotton  rates  from  such  points  to  Memphis  and  St.  Louis  be  made 
more  uniform  from  particular  stations. 

2.  Defendant's  rates  from  local  points  in  Arkansas  to  Memphis  on  traffic 

other  than  cotton  are  not  disturbed,  but  defendant  is  recommended  to 
consider  revision  of  its  rates  to  Memphis  on  live  stock  and  cotton  seed. 

3.  Defendant's  rates  from  Memphis  to  points  in  Arkansas,  as  compared 

with  the  Arkansas  Commission  mileage  rates,  including  those  apply- 
ing from  Little  Rock  and  Pine  Bluff,  Ark.,  are  held  to  constitute  a 
discrimination  for  which  it  is  doubtful  whether  defendant  can  be  held 
responsible,  and  in  that  respect  complainant's  contention  is  not  sus- 
tained; but  it  is  fouad  and  decided  that  defendant's  rates  from 
Memphis  to  local  points  in  Arkansas  are  in  many  instances  imreason- 
ably  high  and  should  be  reduced.  Defendant  required  to  submit  with- 
in 30  days  a  revised  schedule  and  put  the  same  in  force  as  provided 
by  law.  Case  retained  for  such  further  order  as  may  become  neces- 
sary. 

T.   B.   Turley  and   T.  K.   Riddick  for  Memphis  Freight 
Bureau. 

E.  E.  Wright,  8.  H.  West  and  D.  W.  Houston  for  St  Louis 
Southwestern  Kailway  Company. 

Morris  M.  Cohn  for  Freight  Bureau  of  Little  Eock. 
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Report  and  Opinion  of  the  Commission. 

Knapp,  Chairman: 

This  inquiry  is  based  upon  a  written  agreement  between  the 
Memphis  Freight  Bureau,  hereinafter  called  the  complainant, 
and  the  St  Louis  Southwestern  Railway  Company,  hereinafter 
called  the  defendant,  which  was  duly  filed  with  the  Commission 
and  reads  as  follows: 

"It  is  hereby  agreed  between  the  Memphis  Freight  Bureau, 
acting  through  Jas.  S.  Davant,  its  Commissioner,  and  the  St. 
Louis  Southwestern  Railway  Company,  acting  through  H.  E. 
Farrell,  its  Freight  Traffic  Manager,  that  the  question  as  to 
whether  the  rates  on  traific  from  Memphis  to  local  points  in 
Arkansas  on  the  lines  of  the  St.  Louis  Southwestern  Railway 
Company,  and  from  such  points  on  said  lines  to  Memphis,  as 
are  shown  on  the  statement  of  the  same  marked  Exhibit  "A,'' 
consisting  of  all  rates  between  Memphis,  Little  Rock,  Pine 
Bluff  and  the  points  referred  to,  and  hereto  attached  and  made 
a  part  hereof,  are  unjustly  discriminatory  under  the  provisions 
of  the  Act  to  regulate  commerce,  and  amendments  thereto,  as 
to  the  city  of  Memphis  and  its  people,  and  whether  they  in- 
volve, under  all  existing  circumstances  and  conditions,  an  un- 
due or  unreasonable  preference  or  advantage  to  other  localities 
in  said  State  of  Arkansas,  as  against  said  city  of  Memphis,  and 
also  whether  the  rates  on  cotton  from  local  points  in  Arkansas 
on  said  lines  to  Memphis  are  unjustly  discriminatory,  and 
whether  they  involve,  under  all  circumstances  and  conditions, 
an  undue  or  unreasonable  preference  or  advantage  to  other  lo- 
calities as  against  said  city  of  Memphis,  a  statement  of  said  cot- 
ton rates  to  be  agreed  upon  and  marked  Exhibit  "B"  and  made 
a  part  hereof,  shall  be  submitted  to  the  Interstate  Commerce 
Commission,  at  the  meeting  of  said  Commission  to  be  held  in 
Memphis  in  May,  1904. 

"The  parties  hereto  shall  have  the  right,  at  said  hearing,  to 
offer  all  evidence  pertinent  to  the  q[uestions  in  controversy,  as 
above  stated,  and  may  be  represented  by  counsel. 

"If  the  Commission  shall  decide  that  said  rates  as  specified  in 
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Exhibit  "A,"  or  said  rates  as  specified  in  Exhibit  "B,"  hereto- 
fore existing  are  not  unjustly  discriminatory  and  do  not  involve 
an  undue  or  unreasonable  preference  or  advantage  to  other  lo- 
calities hereinbefore  referred  to,  as  against  the  city  of  Mem- 
phis, the  Memphis  Freight  Bureau  shall  acquiesce  in  the  same 
and  raise  no  further  question  in  regard  thereto. 

"If  the  Commission  shall  decide  that  said  rates  are  in  any 
respect  unjustly  discriminatory,  and  do  in  fact  involve  an  un- 
due or  unreasonable  preference  or  advantage  to  other  localities 
hereinbefore  referred  to,  as  against  the  city  of  Memphis,  the 
said  Commission  shall  indicate  what  rates  would  be  fair,  just, 
reasonable  and  not  unjustly  discriminatory,  and  not  involving 
undue  preference  or  advantage,  as  aforesaid,  and  thereupon,  the 
St.  Louis  Southwestern  Railway  Company  shall  and  will  put 
into  effect  at  once,  without  controversy,  any  rates  thus  indicated. 

"However,  in  case  changes  are  afterwards  made  in  the  rates 
to  and  from  the  points  above  referred  to,  on  which  the  Memphis 
rates  are  predicated  by  the  Interstate  Commerce  Commission, 
which  changes  will  disturb  the  conditions  fixed  by  the  Commis- 
sion, then  the  rates  between  Memphis  and  said  points  shall 
thereupon  be  changed  so  as  to  preserve  the  adjustment  which  is 
established  by  the  rates  indicated  by  said  Commission. 

"The  St.  Louis  Southwestern  Railway  Company  will,  upon 
the  signing  of  this  agreement,  with  the  consent  of  the  St  Louis, 
Iron  Mountain  and  Southern  Railway  Company,  and  the 
Iron  Mountain  Railroad  Company  of  Memphis,  renew  the  ar- 
rangement with  said  companies  whereby  Memphis  business  of 
the  St.  Louis  Southwestern  Railway  Company  has  heretofore 
been  transacted,  and  until  the  determination  of  the  question  by 
the  Interstate  Commerce  Commission,  the  St.  Louis  Southwest- 
ern Railway  Company  shall  charge  the  same  rates  as  those 
heretofore  in  effect,  and  in  so  doing,  shall  not  be  held  to  preju- 
dice itself,  the  St.  Louis,  Iron  Mountain  &  Southern  Railway 
Company,  or  the  Iron  Mountain  Railroad  Company  of  Mem- 
phis, in  any  way  whatsoever. 

"Pending  the  decision  of  the  Interstate  Commerce  Commis- 
sion on  this  question,  no  action  shall  be  taken  by,  or  in  behalf 
of,  the  Memphis  Freight  Bureau,  on  questions  involved  in  this 
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agreement,  which  would  in  any  way  prejudice  or  injuriously 
affect  the  interests  of  the  St  Louis  Southwestern  Railway  Com- 
pany, the  St.  Louis,  Iron  Mountain  &  Southern  Railway  Com- 
pany, or  the  Iron  Mountain  Railroad  Company  of  Memphis. 

"If  the  Interstate  Commerce  Commission  should,  for  any 
reason,  refuse  to  hear  and  decide  the  questions  herein  agreed  to 
be  submitted  to  it  for  decision,  at  its  term  to  be  held  in  Memphis 
in  May,  1904,  the  parties  hereto  shall  thereupon  be  remitted 
to  their  legal  rights  as  they  now  exist,  and  to  such  remedies  for 
the  enforcement  of  the  same  as  either  of  them  may  deem  proper 
in  the  premises,  without  any  prejudices  by  reason  of  the  mak- 
ing of  this  agreement.  In  such  event,  the  parties  shall  have  the 
same  rights  and  privileges  as  if  this  agreement  had  not  been 
made,  and  the  St.  Louis  Southwestern  Railway  Company  shall 
be  permitted  to  again  withdraw  from  Memphis  business  so  far 
as  to  restore  the  status  of  the  parties  as  it  existed  at  the  date  of 
this  agreement.  And  the  Memphis  Freight  Bureau  shall  not 
avail  itself  of  any  rights  or  advantages  growing  out  of  the  re- 
siunption  by  the  said  St.  Louis  Southwestern  Railway  Com- 
pany of  business  relations  with  Memphis,  which  at  this  time 
have  been  abandoned,  but  such  rights  shall  exist  only  as  applica- 
ble to  the  conditions  at  this  time  existing. 

"It  is  understood  and  agreed  between  the  parties  that  the  de- 
termination of  the  questions  in  dispute  between  said  Memphis 
Freight  Bureau  and  the  St.  Louis  Southwestern  Railway  Com- 
pany as  hereinbefore  provided  for,  and  which,  under  this  agree- 
ment, are  to  be  submitted  for  decision  to  the  Interstate  Com- 
merce Commission,  shall  constitute  a  full  and  satisfactory  set- 
tlement and  determination  of  all  questions  in  dispute  between 
the  parties  hereto,  in  reference  to  these  rates,  and  nothing 
herein  contained  shall  be  so  construed  as  to  authorize  the  sub- 
mission to,  or  the  decision  by,  said  Commission  of  any  questions 
except  those  in  this  agreement  specifically  designated. 

"It  is  distinctly  understood  between  the  parties  that  the  pur- 
pose of  this  agreement  is  to  submit  the  questions  in  controversy 
as  hereinbefore  specified  to  said  Commission,  to  the  end  that 
the  same  may  be  thus,  by  arbitration,  casposed  of  without 
technicalities  or  formalities,  and  to  the  end  that  the  pending 
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dispute  between  the  parties  will  be  finally  settled,  and  cordial 
and  friendly  relations  may  be  restored  between  them. 

"While  it  is  the  intention  of  the  St.  Louis  Southwestern  Kail- 
way  Company  in  good  faith  to  resume  and  continue  Memphis 
business,  yet  conditions  may  arise  in  the  future  of  such  a  char- 
acter as  to  require  said  St.  Louis  Southwestern  Railway  Com- 
pany, in  the  judgment  of  its  proper  officers,  to  abandon  said 
business.  Accordingly,  it  is  distinctly  understood  and  agreed 
between  the  parties  hereto  that  nothing  herein  contained  shall 
be  so  construed  as  to  require  said  St  Louis  Southwestern  Rail- 
way Company  to  continue  to  do  business  in  and  out  of  Memphis 
any  longer  than  it  may  deem  to  be  necessary  or  desirable. 

"It  is  further  agreed  that  both  the  parties  hereto  shall  join  in 
a  mutual  application  to  the  Interstate  Commerce  Conmiission 
to  hear  and  determine,  as  a  matter  of  arbitration,  the  questions 
in  dispute  as  set  forth  above,  at  its  term  to  be  held  in  Memphis 
in  May,  1904. 

"This  agreement  not  to  be  effective  until  signed  by  both  par- 
ties hereto. 

"MEMPHIS  FREIGHT  BUREAU, 

By  Jas.  S.  Davant, 

Commissioner. 
"ST.  LOUIS  SOUTHWESTERN  RAILWAY  COMPANY, 

By  H.  E.  Farrell, 

Freight  Traffic  Manager. 

Dated  April  16th,  1904." 

The  term  "local  points"  in  this  agreement  applies  to  such 
places  in  Arkansas  as  are  served  only  by  the  defendant  company 
and  does  not  include  competitive  points,  so-called,  which  are 
served  by  two  or  more  lines  of  railway. 

In  Exhibit  "A,"  which  will  be  more  fully  referred  to  here- 
after, 41  points  in  Arkansas  are  named. 

Destination  points  named  in  Exhibit  "B"  are:  Memphis, 
Tenn. ;  Cairo  and  East  St  Louis,  111. ;  St.  Louis,  Mo.,  and 
Boston,  Mass. 

It  will  thus  be  seen  that  the  questions  for  determination  are 
as  follows:     (1)  Whether,  under  the  provisions  of  the  Act  to 
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regulate  commerce,  rates  enforced  by  defendant  between  Mem- 
phis and  local  points  in  Arkansas,  compared  with  its  rates  be- 
tween the  same  local  points  and  Little  Rock  and  Pine  Bluff, 
Ark.,  subject  Memphis  to  unjust  discrimination,  or  give  imdue 
or  unreasonable  preference  or  advantage  to  other  localities  in 
Arkansas  as  against  Memphis;  and  (2)  Whether,  under  the  pro- 
visions of  the  Act,  rates  enforced  by  defendant  on  cotton  from 
local  points  in  Arkansas  to  Memphis,  compared  with  its  rates  on 
cotton  from  the  same  local  points  to  destinations  other  than 
Memphis,  mentioned  in  the  last  preceding  paragraph,  subject 
Memphis  to  unjust  discrimination,  or  give  undue  or  unreason- 
able preference  or  advantage  to  other  localities  as  against  Mem- 
phis. 

The  Memphis  Freight  Bureau  is  a  corporation  organized  and 
existing  for  the  purpose,  among  other  things,  of  guarding  and 
promoting  the  transportation  interests  of  merchants,  manufac- 
turers, and  other  residents,  of  Memphis,  Tenn. 

The  defendant  company  operates  a  line  of  railway  extending 
from  Bird's  Point,  Mo.,  on  the  west  bank  of  the  Mississippi 
River,  in  a  southwesterly  direction  through  the  states  of  Missouri 
and  Arkansas  to  Texarkana,  Tex.  a  distance  of  419  miles.  It  also 
operates  four  important  branch  lines  running  from  its  main 
line  as  follows:  One  from  Maiden,  Mo.,  to  Gray's  Point,  Mo., 
on  the  west  bank  of  the  Mississippi  River,  a  distance  of  68  miles, 
called  the  Gray's  Point  branch;  another  from  Stuttgart,  Ark., 
to  Gillett,  Ark.,  a  distance  of  35  miles,  called  the  Stuttgart 
branch ;  another  from  Altheimer,  Ark.,  to  Little  Rock,  Ark.,  a 
distance  of  44  miles,  called  the  Little  Rock  branch ;  and  another 
from  Lewisville,  Ark.,  to  Shreveport,  La.,  a  distance  of  61 
miles,  called  the  Shreveport  Branch. 

Defendant  makes  connections  as  follows:  With  Cairo  from 
Bird's  Point  by  ferry  across  the  Mississippi  River ;  with  Thebes 
and  Gale,  111.,  from  Gray's  Point  by  ferry  across  the  Mississippi 
River;  with  East  St.  Louis  from  Thebes  over  the  St  Louis, 
Iron  Mountain  &  Southern  Railway,  by  virtue  of  a  trackage  ar- 
rangement ;  and  with  St  Louis  from  East  St  Louis  by  bridge 
across  the  Mississippi  River.  The  distance  from  St  Louis  to 
Thebes  is  129  miles.  Defendant  also  has  an  agreement  with 
the  St  Louis,  Iron  Mountain  &  Southern  Railway  Company 
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which  enables  it  to  connect  with  Memphis.  For  this  purpose 
it  uses  the  St.  L.,  I.  M.  &  S.  from  Fair  Oaks,  Ark.,  to  Bridge 
Junction,  Ark.,  a  point  on  the  west  bank  of  the  Mississippi 
River,  a  bridge  across  the  river,  and  the  Iron  Mountain  Rail- 
road from  the  east  bank  to  defendant's  depot  in  Memphis.  It 
runs  its  own  passenger  trains  over  this  connection,  but  its  freight 
traffic  is  hauled  by  the  St.  L.,  I.  M.  &  S.  for  a  charge  of  3  centa 
per  100  pounds,  in  addition  to  a  bridge  toll  which  varies  ac- 
cording to  the  class  of  traffic  hauled  but  averages  about  2  cents 
per  100  pounds.  Defendant  also  pays  the  expense  of  main- 
taining a  freight  station  in  ifemphis.  The  distance  from  Fair 
Oaks  to  Memphis  is  60  miles.  The  Iron  Mountain  road  is  op- 
erated by  the  St  L.,  I.  M.  &  S.,  has  an  aggregate  mileage  of 
1.7,  and  is  located  entirely  in  the  city  of  Memphis.  At  the  op- 
tion of  either  party  tlieroto  the  agreement  under  which  defend- 
ant connects  with  Memphis  from  Fair  Oaks  may  bo  abrogated. 

Memphis  is  situated  on  the  east  bank  of  the  Mississippi  River 
and  has  good  facilities  for  transportation  by  water,  particularly 
with  Xew  Orleans  by  the  ^lississippi  River  and  with  Pittsburg 
by  the  Mississippi  and  Ohio  Rivers.  It  is  directly  served  also 
by  10  or  11  different  lines  of  railway,  3  of  which  enter  the  city 
from  the  west  side  of  the  river :  The  St.  Louis,  Iron  Mountain 
&  Southern,  the  Kansas  City,  Fort  Scott  &  Memphis,  a  part  of 
the  Frisco  System,  from  Bridge  Junction,  and  the  Choctaw, 
Oklahoma  &  Gulf,  a  part  of  the  Rock  Island  System,  from  a 
point  called  Bridge  siding.  On  the  west  side  of  the  river  in 
Arkansas  the  C,  O.  &  G.  has  a  station  called  Ilopefield,  and  the 
K.  C,  F.  S.  &  M.  a  station  called  West  Memi)his. 

The  C,  O.  &  G.  road  runs  from  the  west  bank  of  the  river  in 
a  westerly  direc^ticm  through  Arkansas,  Indian  Territory  and 
Oklahoma  Territory  to  the  east  line  of  the  Pan  Handle  of 
Texas.  In  connection  with  this  road,  tlie  Rock  Island  System 
now  uses  terminal  facilities  in  Memphis  which  were  originally 
acquired  by  the  Choctaw  &  ^Memphis  Railroad  Company  under 
two  agreements  between  the  latter  and  the  city  of  Memphis. 
Lach  of  these  agreements  contains  a  paragraph  which  reads  as 
follows : 

"Fifth :  The  Railroad  Company  agrees  that  at  no  time  during 
the  term  of  this  contract,  will  it  discriminate  against  the  city,  or 
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its  merchants  or  citizens,  in  the  rates  for  the  carriage  of  freight 
or  passengers  to  and  from  the  city,  or  between  the  city  of  Mem- 
phis or  points  in  Arkansas  or  any  other  State  or  Territory,  nor 
shall  any  rates  be  put  into  effect  or  maintained  by  said  Railroad 
Company,  or  any  other  company  holding  under  or  through  it, 
or  over  any  part  of  their  line,  -which  shall  be  discriminatory 
against  the  city  of  Memphis  or  its  merchants  or  citizens  in  the 
carriage  of  freight  or  passengers." 

One  of  the  agreements  also  contains  the  following  paragraph : 

"Ninth :  It  is  further  agreed  and  stipulated  by  the  Railroad 
Company  that  its  freight  rates  to  and  from  Memphis  shall  at 
no  time  exceed  its  freight  rates  to  and  from  Hopefield  or  West 
Memphis,  Arkansas/' 

The  K.  C,  F.  S.  &  M.  road  rims  from  West  Memphis  and 
Bridge  Junction  in  a  northwesterly  direction  through  Arkansas 
and  Missouri  to  Kansas  City.  In  connection  with  this  road,  the 
Frisco  System  now  uses  terminal  facilities  in  Memphis  which 
were  originally  acquired  by  the  Springfield  &  Memphis  Railroad 
Company  by  agreement  between  the  latter  and  the  Taxing  Dis- 
trict of  Shelby  County,  Tennessee.  Paragraphs  14  and  15  of 
this  agreement  read  as  follows : 

"14.  Said  second  party  binds  itself,  its  successors  and  assigns, 
never  to  discriminate  in  its  passenger  fare  or  freight  rates  or 
charges  against  the  first  party,  or  the  citizens  thereof,  or  any 
citizen  thereof. 

"15.  It  is  distinctly  understood  and  agreed  by  the  parties 
hereto  that  the  privileges  herein  granted  are  granted  only  upon 
the  foregoing  conditions,  and  if  at  any  time  said  second  party, 
its  successors  or  assigns,  shall  make  any  discrimination  in 
freight  or  passage  (passenger)  tariff  against  the  business  of  the 
District,  or  its  citizens,  or  any  citizen  thereof,  or  shall  violate 
•  in  any  material  respect  any  other  of  the  foregoing  conditions, 
this,  at  the  option  of  the  first  party,  shall  ipso  facto  be  a  termina- 
tion of  this  contract  and  privileges  thereunder.'' 

The  St.  L.,  I.  M.  &  S.  Company's  Memphis  Branch  runs 
from  Bridge  Jimction  in  a  westerly  direction  through  Fair  Oaks 
to  the  main  line  at  Bald  Knob,  Ark.,  a  distance  of  88  miles. 
The  main  line  runs  from  St.  Louis  in  a  southwesterly  direction 
to  Texarkana ;  through  Arkansas  it  runs  westerly  of  and  nearly 
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parallel  with  defendant's  main  line.  In  connection  with  the 
Iron  Mountain  road,  the  St.  L.,  I.  M.  &  S.  now  uses  terminal 
facilities  in  Memphis  which  were  originally  acquired  by  the 
Iron  Mountain  Railroad  Company  through  an  agreement  be- 
tween the  latter  and  said  Taxing  District.  Paragraph  No.  15 
of  the  agreement  reads  as  follows : 

"15.  It  is  further  agreed  that  said  second  party  will  at  no 
time  during  the  term  of  this  contract  unequally  discriminate 
against  the  first  party  or  its  citizens  in  its  rates  for  the  carriage 
of  freight  and  passengers  to  and  from  the  Taxing  District" 

Memphis  is  situated  in  Shelby  County  and  it  is  understood 
that  the  city  succeeded  to  and  now  enjoys  the  rights  secured  to 
said  Taxing  District  under  the  agreements  aforesaid. 

Little  Rock  is  situated  on  the  south  bank  of  the  Arkansas 
River,  is  served  by  the  Little  Rock  Branch  of  defendant's  road, 
and  is  on  the  main  line  of  both  the  C,  O.  &  G.  and  the  St  L., 
I.  M.  &  S.  In  connecting  with  Little  Rock  from  Argenta,  Ark., 
defendant  uses  the  St  L.,  I.  M.  &  S.  bridge  across  the  Arkansas 
River.  For  this  and  the  use  of  the  latter's  terminal  facilities 
at  Little  Rock,  including  station  expenses  at  that  point,  defend- 
ant pays  the  St  L.,  I.  M.  &  S.  $3  per  loaded  car,  no  charge 
being  made  for  empty  cars. 

Pine  Bluff  is  also  situated  on  the  south  bank  of  the  Arkansas 
River,  43  miles  southeast  of  Little  Rock.  It  is  on  defendant's 
main  line,  and  on  a  branch  of  the  St.  L.,  I.  M.  &  S.  which  runs 
from  Little  Rock  to  Arkansas  City,  Ark.  It  is  also  served  by 
the  Pine  Bluff  Arkansas  River  Railway,  which  runs  from  Rob 
Roy,  Ark.,  to  Reydel,  Ark.,  a  distance  of  about  25  miles.  Al- 
though operated  separately  this  railway  is  controlled  by  defend- 
ant through  ownership  of  its  capital  stock,  and  its  trains  are 
run  over  defendant's  road  from  Rob  Roy  to  Pine  Bluff,  a  dis- 
tance of  7%  miles. 

The  Arkansas  River  is  navigable  between  Little  Rock  and 
the  Mississippi  River,  and  boats  ply  thereon;  but  it  is  not 
claimed  that  these  circumstances  affect  in  any  way  the  rates  here 
in  question. 

The  following  diagram,  although  not  entirely  accurate,  will 
illustrate  fairly  well  the  locations  of  the  roads  and  points  in 
question : 
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According  to  the  U.  S.  Census  Bureau,  populations  in  1900 
were  as  follows:  Memphis,  102,320,  Little  Rock,  38,307,  and 
Pine  Bluff  11,496.  Later  populations  were  not  definitely 
shown  but  the  population  of  Little  Rock  in  1904  was  estimated 
at  62,500. 

On  or  about  May  15,  1900,  under  the  aforesaid  agreement 
with  the  St.  L.,  I.  M.  &  S.  Company,  defendant  began  doing 
business  between  Memphis  and  points  in  Arkansas.  In  connec- 
tion with  the  St.  L.,  I.  M.  &  S.  and  the  Frisco  System,  defend- 
ant had  previously  published  joint  rates  to  and  from  Memphis 
and  did  not  make  any  change  in  those  rates  when  it  began  to 
operate  under  said  agreement.  However,  in  September  follow- 
ing it  made  a  readjustment  which  included  both  reductions  and 
advances. 

On  or  about  April  10,  1900,  the  Railroad  Commission  of 
Arkansas  made  a  schedule  of  rates  for  transportation  of  prop- 
erty between  points  in  that  state  and  issued  an  order  requiring 
roads  operating  in  Arkansas  to  comply  therewith.  Generally 
speaking  the  rates  named  in  this  schedule  were  materially  lower 
than  those  previously  in  force,  although  in  some  instances  they 
were  higher  than  rates  defendant  had  put  into  effect  between 
Little  Rock  and  Pine  Bluff  and  local  points  in  Arkansas.  The 
order,  however,  was  complied  with  by  all  the  roads  above  men- 
tioned. It  seems  that  defendant  was  desirous  of  contesting  the 
matter,  but  having  failed  to  induce  other  Arkansas  roads  to 
join  in  a  contest,  and  having  concluded  that  the  Arkansas  sched- 
ule would  apply  to  only  about  5  per  cent  of  its  business  to  and 
from  points  in  that  state,  it  decided  to  publish  tihe  rates  under 
protest ;  and  diagonally  across  the  face  of  each  tariff  issued  by 
defendant  in  this  connection  a  conspicuous  endorsement  appears 
which  reads  as  follows:  "Published  by  St.  Louis  Southwest- 
ern Railway  Co.  under  protest  and  the  right  to  contest  same  is 
reserved." 

In  May,  1900,  in  pursuance  of  an  agreement  executed  on 
February  15,  1900,  between  complainant,  representing  the  city 
of  Memphis,  and  the  St.  L.,  I.  M.  &  S.  Company,  the  latter 
made  material  reductions  in  its  rates  between  Memphis  and 
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points  in  Arkansas.  This  agreement  was  the  result  of  proceed- 
ings in  the  Circuit  Court  of  the  United  States  instituted  by  the 
city  of  Memphis  against  the  Iron  Mountain  Kailroad  Company, 
and  the  reductions  were  made  for  the  purpose  of  aligning  rates 
of  the  St  L.,  I.  M.  &  S.  to  and  from  Memphis  with  that  com- 
pany's rates  between  points  in  Arkansas;  but  this  pertained  to 
rates  as  they  existed  before  the  promulgation  of  the  Arkansas 
schedule. 

It  appears  that  after  adopting  the  Arkansas  Commission 
schedule  the  Kock  Island  and  Frisco  roads  readjusted  their 
Memphis  rates  to  the  satisfaction  of  complainant ;  but  the  dates 
of  the  readjustments  do  not  appear  in  the  record. 

Generally  speaking,  it  may  be  stated  that  rates  between 
Memphis  and  points  in  Arkansas  on  the  St.  L.,  I.  M.  &  S.  are 
the  bridge  tolls  higher  than  those  for  equal  distances  specified 
in  the  Arkansas  Commission's  schedule,  although  in  a  few  in- 
stances they  are  higher  than  this,  and  in  still  others  they  are* 
lower  even  than  the  Arkansas  Commission  rates.  Between 
Memphis  and  points  on  the  C,  O.  &  G.  the  average  is  somewhat 
less. 

But  while  reductions  in  rates  brought  about  by  the  Arkansas 
Commission's  schedule,  between  points  in  Arkansas,  were  fol- 
lowed by  material  reductions  between  Memphis  and  points  on 
the  St.  L.,  I.  M.  &  S.  and  the  C,  O.  &  G.  roads,  corresponding 
reductions  were  not  made  by  defendant  in  its  rates  between 
Memphis  and  the  local  points  in  Arkansas  referred  to  in  the 
agreement  of  submission ;  and,  so  far  as  they  apply  to  Memphis, 
defendant's  rates  are  materially  higher  than  those  of  the  other 
two  roads. 

The  record  contains  very  little  data  concerning  the  bases  used 
in  making  rates  on  the  K.  C,  F.  S.  &  M.  road ;  but  for  reasons 
hereinafter  stated  complainant  is  not  much  interested  in  the 
rates  applying  between  Memphis  and  points  in  Arkansas  on 
that  road. 

On  September  13,  1901,  and  about  the  time  the  St  L.,  I.  M. 
&  S.  readjusted  its  rates  to  and  from  Memphis,  on  account  of 
the  publication  of  the  Arkansas  Commission's  schedule,  com- 
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plainanf  8  commissioner  wrote  to  defendant's  assistant  general 
freight  agent  as  follows: 

"Please  let  me  know  when  your  rates  from  Memphis  will  be 
aligned  with  those  to  C,  O.  &  G.  and  St.  L.,  I.  M.  &  S.  Ry. 
stations,  effective  on  the  15th  inst  We  trust  you  will  hasten 
this  issue  all  possible." 

Conferences  were  afterwards  held  between  representatives  of 
the  parties  to  this  proceeding,  and  propositions  and  counter 
propositions  made,  but  no  satisfactory  result  was  reached. 
Finally,  on  the  night  of  April  6,  1904,  defendant,  being  unwill- 
ing to  make  the  reductions  in  rates  demanded  by  complainant, 
and  fearing  its  failure  to  do  so  would  cause  the  city  of  Memphis 
to  bring  suit  against  the  St.  L.,  I.  M.  &  S.,  withdrew  from 
Memphis  and  ceased  to  do  business  to  and  from  that  city  under 
the  aforesaid  agreement  with  the  latter  company.  This  action 
was  followed  by  an  agreement  between  the  parties  hereto  where- 
by certain  questions  were  submitted  to  this  Commission  for  de- 
termination, as  above  described;  whereupon,  defendant  recom- 
menced and  has  since  continued  doing  business  to  and  from 
Memphis  under  the  rates  in  effect  previous  to  said  April  6. 

After  the  order  instituting  this  proceeding  was  issued  the 
Freight  Bureau  of  Little  Rock  applied  for  and  was  granted 
permission  to  intervene.  Evidence  on  behalf  of  Pine  Bluff  was 
also  offered  and  received.  A  hearing  was  held  at  Memphis  on 
May  12,  1904,  at  which  time  several  witnesses  were  examined 
and  data  of  different  kinds  submitted ;  and,  by  agreement  of  the 
parties,  many  affidavits  and  depositions  and  considerable  docu- 
mentary evidence  were  afterwards  filed  with  the  Conmiission 
and  made  a  part  of  the  record. 

In  his  first  testimony  in  this  case,  complainant's  commis- 
sioner stated  that  defendant's  rates  between  Memphis  and  local 
points  in  Arkansas,  when  it  made  connection  with  Memphis  in 
May,  1900,  compared  with  its  rates  between  such  local  points 
and  Little  Rock  and  Pine  Bluff,  were  accepted  by  the  people  of 
Memphis  as  comparatively  satisfactory;  but  he  afterwards  dis- 
covered that  when  said  connection  was  made  defendant  had  tar- 
iffs in  effect  whereby  much  lower  rates  were  allowed  on  traffic 
reconsigned  from  Little  Rock  and  Pine  Bluff  to  other  points  in 
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Arkansas  than  were  accorded  generally  on  other  shipments  of 
the  same  kind  of  traffic  between  points  in  Arkansas  on  defend- 
ant's line;  whereupon,  he  further  testified  as  follows:  "Mem- 
phis has  never  been  able  to  compete  successfully  on  the  Cotton 
Belt  Line  with  the  jobbers  of  Little  Rock  and  Pine  Bluff,  and 
these  tariffs  are  the  explanation  of  the  fact." 

Defendant's  line  is  known  as  and  commonly  called  the  "Cot- 
ton Belt." 

These  tariffs  were  known  as  "Jobbers'  Tariffs"  and  were  is- 
sued by  defendant  for  the  purpose  of  giving  to  Little  Rock  and 
Pine  Bluff  in  certain  territory  on  defendant's  line  an  advan- 
tage over  jobbing  centers  located  elsewhere.  As  above  stated, 
the  rates  prescribed  by  these  tariffs  were  much  lower  than  rates 
accorded  generally  by  defendant  between  points  on  its  line  in 
Arkansas,  and  they  were  lower  in  some  instances  than  rates  pro- 
vided for  by  the  Arkansas  Commission  schedule  of  April  10; 
but  they  applied  only  on  reconsignments  from  Little  Rock  and 
Pine  Bluff  of  traffic  shipped  to  those  points  in  the  first  instance 
over  defendant's  line.  The  following  note  appears  on  the  face 
of  the  Little  Rock  tariff: 

"The  rates  named  herein  are  to  be  applied  on  merchandise  re- 
consigned  from  Little  Rock,  and  will  not  be  applied  on  busi- 
ness to  or  from  connecting  railroads  or  boat  lines." 

A  similar  note  is  printed  on  the  face  of  the  Pine  Bluff  tariff, 
and  each  of  the  tariffs  provides  that  the  transportation  charges 
shall  be  fully  prepaid. 

The  Arkansas  schedule  of  rates  is  based  upon  mileage;  but 
the  greater  the  distance  that  traffic  is  transported  the  less  the 
rate  is  per  mile.  For  example,  the  first  class  rate  in  each  in- 
stance would  be  as  follows : 


Rate  in 

cents  per 

100  pounds. 

Rate  per  ton 
per  mile, 
in  cents. 

10  and  over      5  miles 

17 

34.     to  68. 

100    "        "      95      " 

47 

9.4  to    9.9 

200     "         "     190      " 

71 

7.2  to    7.6 

300     "         «     290       " 

82 

6.5  to    6.7 
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To  the  above  method  of  making  rates  in  Arkansas,  in  connec- 
tion with  defendant's  line,  there  is  one  exception:  Rates  be- 
tween points  on  the  Stuttgart  branch  and  other  points  in 
Arkansas  are  made  by  adding  to  the  mileage  rate  in  each  in- 
stance a  certain  arbitrary.  In  connection  with  the  ten  class 
rates  the  respective  arbitraries,  in  cents  per  100  poimds,  are: 
8,  7,  6,  5,  4,  4,  3,  3,  2,  2.  On  carload  shipments  of  commodi- 
ties the  arbitraries  range  from  1  to  4  cents  except  that  on 
whiskey  the  arbitrary  is  6  cents  per  100  pounds  and  on  coal 
and  coke  15  cents  per  ton.  On  less  than  carload  shipments  of 
commodities  the  arbitraries  range  from  3  to  6  cents  per  100 
pounds. 

When  shipments  are  made  from  Memphis  to  points  on  this 
branch  the  rates  are  made  by  adding  to  the  rates  to  Stuttgart 
certain  arbitraries  for  transportation  on  the  branch ;  but  in  such 
cases  the  arbitraries  are  materially  greater  than  those  given 
above  and  range  as  follows :  10  cents  per  100  pounds  is  added 
to  each  of  the  first  four  class  rates ;  5  cents  to  each  of  the  other 
six  class  rates;  10  cents  to  each  rate  on  less  than  carload  ship- 
ments of  commodities ;  and  5  cents  to  each  rate  on  carload  ship- 
ments of  commodities  except  that  the  arbitrary  on  carload  ship- 
ments of  coal  or  coke  is  $1  per  ton. 

Of  the  41  points  in  Arkansas  mentioned  in  Exhibit  "A"  3 
are  on  said  branch,  6  on  the  Little  Rock  branch,  and  32  on  de- 
fendant's main  line.  Of  the  latter  15  are  north  and  17  south 
of  Pine  Bluff,  and  the  latter  point  is  distant  from  Memphis  156 
miles.  Grenerally  speaking  it  may  be  said  that  the  discrimina- 
tions against  Memphis  are  materially  greater  to  points  south 
than  to  points  north  of  Pine  Bluff,  but  among  the  latter  there 
are  many  wide  variations. 

Disparities  against  Memphis  per  carload  on  live  stock  range 
as  below: 

Horses  and  Mules.            Cattle  and  Hogs.  Sheep. 

$  3.10  $  5.  $  5. 

6.10  5.60  10. 

7.10  6.  11. 

9.10  6.60  12. 

11.10  8.  13. 

12.  10.  14. 

14.  11.  15.40 
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Horses  and  Mules. 

Cattle  and  Hogs. 

8heep. 

16. 

11.60 

15.80 

16.60 

12.40 

16.40 

18.60 

12.50 

17.40 

18.90 

13.80 

17.80 

19.10 

14.40 

19. 

20.60 

15.40 

22. 

21.50 

16.80 

23. 

23.80 

17.40 

23.40 

26.10 

19. 

24. 

27.30 

19.40 

24.40 

28.40 

19.60 

26.40 

31.30 

20.80 

26.60 

33. 

21. 

26.80 

21.40 

27. 

22. 

27.20 

22.20 

On  live  stock,  defendant's  rates  to  Memphis  from  the 
Arkansas  local  points  are  generally  much  greater  than  rates  for 
like  distances  to  Memphis  from  points  on  the  other  roads  above 
mentioned. 

From  Memphis  the  rates  are  on  a  lower  mileage  basis  to 
points  in  Arkansas  north  of  Fair  Oaks  than  to  points  in  that 
State  south  of  Fair  Oaks.  This,  according  to  defendant's 
freight  traffic  manager,  is  caused  by  the  relation  defendant  seeks 
to  maintain  between  St  Louis  and  Memphis ;  that  is  to  say,  it 
first  fixes  its  rates  to  points  in  Arkansas  from  St.  Louis  and 
then  makes  rates  to  the  same  destinations  from  Memphis  cer- 
tain differentials  under  the  rates  from  St  Louis.  However,  an 
examination  of  tariffs  on  file  with  the  Commission  indicates  that 
this  rule  is  not  strictly  adhered  to.  Class  rates  in  cents  per 
100  pounds  from  St.  Louis  and  Memphis  to  points  in  Arkansas 
north  of  Fair  Oaks,  together  with  the  distance  in  each  instance 
from  shipping  points  to  destination,  are  shown  in  the  following 
table: 


Distance  in  miles. 

From           From 

St.  Louis.    Memphis. 

Classes. 

To 

12345ABODE 

St.    Francis 

213              163 

Piggott, 

219               157 

Greenway, 

223               153 

Rector, 

229               147 

from 

Rates. 

St.  Louis, 

80  65  50  40  30  32  26  20  16  12 

Memphis, 

76  60  47  37  28  30  26  20  17  14 
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With  the  much  greater  distances  from  St.  Louis,  some  of 
the  rates  above  shown  are  less  from  that  city  than  from 
Memphis,  and  the  whole  adjustment  indicates  that  the  rates  are 
favorable  to  St.  Louis  compared  with  Memphis.  Other  evi- 
dence in  the  record  indicates  that  as  between  Memphis  and  St. 
Louis  rates  of  the  St.  L.,  I.  M.  &  S.  to  points  in  Arkansas  are 
more  favorable  to  Memphis  than  defendant's  rates  are ;  but  the 
circumstances  and  conditions  bearing  upon  the  reasonableness 
or  unreasonableness  of  adjustments  as  between  Memphis  and 
St.  Louis  were  not  shown,  except  so  far  as  they  relate  to  rates 
on  cotton  which  will  be  hereafter  referred  to;  and,  with  this 
exception,  the  question  whether  or  not  as  between  Memphis  and 
St.  Louis  defendant's  rates  are  unduly  discriminatory  against 
^Memphis  is  not  included  in  the  -agreement  of  submission. 

When  cotton  seed  is  shipped  from  local  points  in  Arkansas  to 
Little  Rock  or  Pine  Bluff,  defendant  is  able  to  participate  in 
the  transportation  of  cotton  seed  products  from  the  latter  two 
points  to  markets  of  consumption;  but  when  cotton  seed  is 
shipped  from  such  local  points  to  Memphis  defendant's  relation 
to  the  products  is  somewhat  different.  To  some  extent  the  line 
between  Fair  Oaks  and  Memphis  may  be  treated  as  though  it 
were  a  tunnel.  Defendant  cannot  do  business  by  its  own  trains 
between  points  on  that  line,  and  therefore  cannot  derive  the 
benefits  resulting  from  an  increase  of  such  business.  It  could 
of  course  make  rates  on  the  products  from  Memphis  to  northern 
and  northeastern  markets,  but  perhaps  would  not  be  as  free  to 
do  so  as  though  it  owned  the  line  between  Memphis  and  Fair 
Oaks.  Similar  conditions  exist  as  to  other  freight  articles, 
whether  the  traffic  originates  at  local  points  in  Arkansas  on  de- 
fendant's line  or  is  shipped  to  such  points  from  northern  or 
eastern  markets.  To  illustrate:  If  goods  are  shipped  from 
such  markets  to  Memphis,  Little  Rock  or  Pine  Bluff  and  after- 
wards reshipped  to  local  points  in  Arkansas,  defendant  in  each 
instance  receives  the  benefit  derived  from  transporting  the  re- 
shipments;  but  while  it  might  participate  in  the  transporta- 
tion from  such  markets  to  Memphis,  Little  Rock  and  Pine  Bluff, 
the  Memphis  situation,  as  above  explained,  would  be  somewhat 
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less  favorable  to  defendant  than  that  of  either  of  the  other  two 
destinations. 

Compared  with  the  other  roads  herein  mentioned,  the  K.  C, 
F.  S.  &  M.  traverses  only  a  small  portion  of  Arkansas  and  is 
not  very  much  affected  by  rates  made  by  the  Arkansas  Com- 
mission. So  far  as  character  of  country  and  density  of  pop- 
ulation are  concerned,  the  location  in  Arkansas  of  defendant's 
road  appears  to  be  as  good  as  that  of  either  the  C,  O.  &  G.  or 
the  St.  L.,  I.  M.  &  S. ;  but  other  comparisons  are  somewhat  dif- 
ficult and  perhaps  not  very  important.  Gross  earnings  per 
mile  of  road  and  percentages  of  operating  expenses  to  gross 
earnings,  for  the  fiscal  year  ending  June  30,  1904,  are  shown 
in  the  following  table : 

Percentage^  of 

Name  of  Road.                            Gross  Earnings.  Operating  Expenses 

per  mile.  to  Gross  Eamingt. 

C.,  O.  &  G.  R.  R $5,088.  68.25 

St.  L.,  I.  M.  &  S.  Ry 8,985.  69.13 

St.  L.   S.   W.   Ry 7,839.  60.32 

St.  L.  S.  W.  Ry.  of  Texas 4,410.  91.26 

The  mileage  operated  was,  in  each  instance,  as  below : 

C,  0.  &  G.  R.  R 1,087.90  miles. 

St.  L.,  I.  M.  &  S.  Ry 2,231.72       " 

St.  L.  S.  W.  Ry 632.30      " 

St  L.  S.  W.  Ry.  of  Texas  676.62      •* 

The  St  Louis  Southwestern  Railway  of  Texas,  although  op- 
erated separately,  is  a  part  of  the  St.  Louis  Southwestern  Sys- 
tem. It  connects  with  defendant's  road  at  Texarkana  and  runs 
southerly  and  southwesterly  therefrom.  This  road  is  entirely 
located  in  the  state  of  Texas. 

It  will  be  seen  that  the  earnings  of  the  St  L.,  I.  M.  &  S.  are 
materially  greater  than  those  of  defendant;  but  this  is  due 
largely,  if  not  entirely,  to  the  better  connections  made  and 
terminal  facilities  possessed  by  the  former.  Although  these 
roads  are^  both  owned  largely  by  the  same  individuals,  and 
known  as  "Gould"  properties,  the  financial  condition  of  the  St 
L.,  I.  M.  &  S.  is  much  better  than  that  of  the  St.  L.  S.  W.  The 
former,  in  addition  to  paying  interest  on  its  fimded  debt,  pays 
substantial  dividends  regularly  on  its  capital  stock ;  while  the 
latter,  although  it  pays  interest  on-its  funded  debt,  does  not  pay 
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dividends  on  its  capital  stock.  The  funded  debt  of  the  St.  L. 
S.  W.  cannot  be  stated  separately,  but  the  funded  debt  of  the 
St.  L.  S.  W.  System  for  the  fiscal  year  ending  June  30,  1904, 
was  $40,881  per  mile  of  road. 

As  shown  by  the  above  table,  the  earning  capacity  per  mile 
of  defendant's  road  is  somewhat  greater  than  that  of  the  C,  O.  & 
G. ;  but  the  financial  condition  of  the  latter  is  much  better  than 
that  of  the  former. 

Memphis,  Little  Rock  and  Pine  Bluff  are  jobbing  centers  of 
importance  and  compete  with  each  other  at  local  points  in 
Arkansas;  and,  in  this  competition,  Memphis  is  very  much 
handicapped  by  the  disparities  in  rates  here  in  question;  except 
where,  because  of  the  more  favorable  location,  it  has  an  advan- 
tage in  rates  from  northern,  eastern  or  southern  markets;  or 
where,  as  in  case  of  dry  goods  and  similar  articles,  transporta- 
tion charges  are  not  a  very  important  factor.  In  some  instances 
also  the  articles  shipped  to  local  points  in  Arkansas  are  manu- 
factured at  Memphis,  a  circumstance  which  inures  to  the  bene- 
fit of  that  city.  Its  proximity  to  Birmingham  and  connection 
by  river  with  Pittsburg  enable  it  to  obtain  favorable  rates  on 
iron  and  steel  articles,  including  wire,  wire  fencing,  nails  and 
heavy  hardware,  and  its  connection  by  river  with  New  Orleans 
enables  it  to  obtain  favorable  rates  on  heavy  groceries,  includ- 
ing sugar  and  molasses.  In  the  distribution  and  sale  of  these 
articles  at  the  local  points  in  question  Memphis  is  apparently 
able  to  compete  successfully  with  Little  Rock  and  Pine  Bluff, 
but  in  the  case  of  many  other  articles  the  disparities  in  rates 
are  greater  than  the  profits  ordinarily  made  by  jobbers. 

A  large  portion  of  the  traffic  is  said  to  be  controlled  by  trusts, 
so-called,  which  make  delivered  prices,  including  transportation 
charges,  at  such  points  as  Memphis,  Little  Rock  and  Pine 
Bluff;  and,  in  many  instances,  the  price  made  is  the  same  at 
each  of  the  three  points  specified.  This  gives  Little  Rock  and 
Pine  Bluff  an  advantage  over  Memphis  in  the  competition  re- 
ferred to,  because  the  former  two  cities  are  nearer  than  Memphis 
to  the  local  points  in  question.  One  of  defendant's  wit- 
nesses, a  wholesale  dealer  in  groceries,  estimated  the  goods  in 
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his  line  controlled  by  trusts  to  be  over  fifty  per  cent  of  the  whole, 
whether  measured  by  dollars  and  cents  or  by  tonnage. 

Of  the  business  done  by  defendant  to  and  from  points  in 
Arkansas,  only  about  five  per  cent  is  intrastate,  the  balance 
being  interstate.  Of  the  latter  the  business  done  by  defendant 
to  and  from  Memphis  constitutes  about  one  per  cent. 

The  authority  of  the  Railroad  Commission  of  Arkansas  to 
make  schedules  of  rates  for  the  transportation  of  freight  articles 
and  require  railroads  in  that  state  to  comply  therewith  was  not 
definitely  shown,  but  such  authority  is  not  disputed  by  either 
party  to  this  proceeding. 

Broadly  speaking,  defendant  relies  .  upon  dissimilarity  in 
circumstances  and  conditions  to  justify  the  differences  in  rates 
above  shov^n,  and  contends  that  it  is  in  no  way  responsible  for 
any  disparity  which  resulted  from  the  action  of  the  Railroad 
Commission  of  Arkansas.  In  other  words,  defendant  insists 
that  the  rates  between  Little  Rock  and  Pine  Bluff  on  the  one 
hand  and  local  points  in  Arkansas  on  the  other  are  intrastate 
rates  made  and  enforced  by  a  state  conmiission  and  that,  there- 
fore, unjust  discrimination  can  not  to  any  extent  be  predicated 
upon  disparities  between  those  rates  and  the  interstate  rates  of 
defendant  between  Memphis  and  the  same  local  points. 

In  October,  1903,  defendant's  traffic  manager,  by  way  of  com- 
promise, offered  to  make  reductions  per  100  pounds  in  defend- 
ant's rates  to  Memphis  from  points  on  defendant's  line  as  fol- 
lows: To  stations,  St  Francis  to  Clarendon  inclusive  (ex- 
cluding Paragould,  Bethel,  Brookland,  Jonesboro,  Fair  Oaks 
and  Brinkley)  rates  to  be  reduced  5  cents  on  1st  class,  4  cents 
on  2nd  class,  3  cents  on  3rd  class,  2  cents  on  4th  class,  and  1 
cent  on  carloads.  The  rates  now  in  effect  from  Memphis  to 
stations.  Roe  to  Little  Rock,  inclusive,  to  remain  on  the  present 
adjustment.  No  change  in  rates  to  points  south  of  x\ltheimer 
to  Pine  Bluff  inclusive.  To  stations  south  of  Pine  Bluff,  to 
and  including  McNeil,  Ark.,  (excluding  Camden)  rates  to  be 
reduced  10  cents  on  1st  class,  8  cents  on  2nd  class,  6  cents  on  3rd 
class,  5  cents  on  4th  class,  and  3  cents  on  carloads.  To  points 
south  of  McNeil,  to  but  not  including  Shreveport  and  Texar- 
rates  to  be  reduced  5  cents  on  1st  class,  4  cents  on  2nd 
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class,  3  cents  on  3rd  class,  2  cents  on  4th  class.  In  no  case  shall 
the  rate  from  Memphis  be  less  than  ten  cents  per  100  pounds. 
The  local  points  here  in  question  would  be  included  in  the  above. 
Eates  on  uncompressed  cotton,  included  in  Exhibit  "B,"  to- 
gether with  the  distance  in  each  instance  from  shipping  point  to 
Memphis,  are  shown  in  the  following  table : 


Distance 
in  miles 
from 

From :  Memphis. 

St.    Francis,    163 

Piggott, 158 

Greenway, 154 

Hammetts, 152 

Rector, 148 

Weiner, 88 

Fisher, 78 

Hunter, 75 

Roe, 108 

Ulm, 114 

Stuttgart, 121 

Almyra, 133 

DeWitt, 144 

Gillett, • 166 

Humphrey, 133 

Wabasseca, 139 

Altheimer, 144 

Sherrill, 152 

Tucker, 165 

England, 163 

Keo,  .  .  .  ., 167 

Toltec, 172 

Scotts, 176 

Rob  Roy,    148 

Kendalls, 172 

Clio, 173 

Rison, 178 

Draughon, 186 

Kinffsland, 188 

Fordyce, 195 

Thornton, 201 

Little  Bay,  203 

Bearden, 209 

Millville, 212 

Eagle  Mills,   215 

Onalaska, 217 

Stephens, 246 

Waldo, 261 

Lumber, 265 

Buckner, 269 

Lewisville, 277 

Canfield, 290 

Bradley, 296 

Garland   City, 341 

11  I.  C.  C.  Kep. 


Rates  in  cents  per  100  pounds. 
To 
To  Cairo,  St.  Louis  or 

Memphis.        East  St.  Louis. 


30 

35 

30 

35 

30 

35 

30 

35 

30 

35 

30 

35 

30 

36 

30 

40 

30 

40 

35 

40 

35 

40 

35 

45 

35 

45 

36 

46 

36 

46 

36 

46 

35 

45 

35 

45 

35 

45 

35 

45 

35 

45 

35 

45 

35 

45 

35 

45 

45 

46 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

60 

60 

50 

60 

60 

65 

60 

66 

60 

65 

60 

65 

60 

65 

60 

65 

60 

65 

60 

65 

60 

65 

65 

65 

55 

65 

55 

60 
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In  addition  to  rates  on  uncompressed  cotton  as  above,  defend- 
ant makes  through  rates  to  Boston  on  compressed  cotton  from 
all  points  named  in  above  table  between  Kendalls  and  Garland 
City,  except  Canfield  and  Bradley.  In  each  instance  the 
through  rate  per  100  pounds  is  85  cents,  except  that  from 
Lumber,  Buckner,  Lewisville  or  Garland  City  it  is  90  cents. 
All  the  shipping  points  from  which  the  through  rates  apply  are 
on  defendant's  main  line  south  of  Pine  Bluff,  except  Canfield 
and  Bradley,  which  are  on  the  Shreveport  branch.  Aside  from 
the  two  points  last  mentioned  and  Garland  City  the  shipping 
points  showTi  in  above  table  are  the  same  as  the  local  points  in 
Arkansas  included  in  Exhibit  "A"  to  the  agreement  of  sub- 
mission. Of  the  44  shipping  points  included  in  Exhibit  "B** 
and  named  above,  7  are  north  and  37  south  of  Fair  Oaks ;  and 
in  each  instance  where  the  shipping  point  is  south  of  Fair  Oaks, 
the  distance  is  about  115  miles  greater  to  Cairo  and  a  little  more 
than  250  miles  greater  to  either  St.  Louis  or  East  St.  Louis  than 
to  Memphis.  Nevertheless,  in  each  instance  the  rate  on  un- 
compressed cotton  is  the  same  to  Cairo  as  to  St.  Louis  or  East 
St.  Louis.  An  examination  of  the  table  will  also  show,  be- 
tween the  shipping  points  above  mentioned  on  the  one  hand 
and  Memphis  on  the  other,  a  great  lack  of  uniformity.  Of  the 
7  shipping  points  north  of  Fair  Oaks,  5  are  nearer  to  Cairo 
than  to  Memphis,  but  in  each  instance  the  rate  to  ilemphis  is 
5  cents  less  than  to  Cairo.  However,  from  37  shipping  points 
south  of  Fair  Oaks,  from  which  the  distance  is  in  each  instance 
a  certain  number  of  miles  greater  to  Cairo,  St.  Louis  or  East 
St  Louis  than  to  Memphis,  the  rate  in  some  cases  is  the  same 
to  Memphis  as  to  any  of  the  other  three  destinations,  in  others 
5  cents  less,  and  in  still  others  10  cents  less.  N(me  of  these 
shipping  points  is  what  is  known  as  a  competing  point,  and  no 
serious  attempt  was  made  to  explain  the  inconsistencies  hero 
noted.  Defendant's  freight  traffic  manager  said  that,  in  order 
to  meet  the  Texas  rate  situation,  it  was  necessary  to  grade  up 
the  rates  from  the  south  end  of  defendant's  line,  but  that  does 
not  necessarily  affect  the  relation  of  rates  from  these  points  to 
Memphis  and  the  other  destinations  named. 

The  rates  on  uncompressed  cotton  to  St.  Louis,  East  S^t  Louis 
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and  Cairo  apply  also  to  Thebes  and  Gale,  and  the  through  rates 
mentioned  apply  via  Cairo,  Gale  and  Thebes,  but  do  not  apply 
via  Memphis. 

It  has  been  stated  that  the  through  rates  apply  on  compressed 
cotton,  but  while  this  is  practically  accurate,  the  application 
shown  by  defendant's  tariff  is  on  "uncompressed  cotton,, 
carrier's  privilege  of  compressing."  When  cotton  is  shipped 
under  this  tariff  defendant's  method  of  procedure  is  as  follows : 
It  hauls  the  cotton  to  the  first  compress  point  en  route,  where  it 
pays  10  cents  per  100  poimds  for  unloading,  compressing  and 
reloading,  and  then  hauls  it  to  Cairo,  Gale  or  Thebes  and  turns- 
it  over  to  some  other  road  for  transportation  to  Boston.  Of  the 
through  rates,  the  roads  leading  east  from  Cairo,  Gale  or  Thebes 
receive  in  each  instance  37  cents  per  100  pounds,  the  balance 
going  to  defendant ;  but  out  of  such  balance  defendant  pays  10 
cents  per  100  pounds  for  compressing,  etc.,  as  above  stated.  It 
will  thus  be  seen  that  in  every  case  the  net  amount  received  by 
defendant  is  38  cents  per  100  pounds,  except  that  on  shipments 
from  Lumber,  Buckner,  Lewisville  or  Garland  City,  defendant 
receives  43  cents;  while  defendant's  rates  from  the  same  ship- 
ping points  to  Cairo,  Gale  or  Thebes  on  uncompressed  cotton,, 
properly  so  called,  as  is  shown  by  above  table,  range  from  45- 
to  60  cents  per  100  pounds. 

When  cotton  is  delivered  to  defendant  for  transportation  it  is^ 
put  up  in  bales  of  an  average  weight  of  about  500  pounds ;  and 
about  twice  as  many  compressed  as  uncompressed  bales  can  be 
loaded  in  a  given  car.  The  ordinary  car  will  hold  about  25 
bales  of  uncompressed  or  50  bales  of  compressed  cotton.  How- 
ever, while  the  rate  per  100  pounds  is  the  same  in  case  of  a 
carload  as  of  a  single  bale,  shipments  under  the  through  rate 
are  usually  made  in  lots  of  fifty  bales  or  multiples  thereof,  while 
shipments  under  the  other  rates  range  from  1  to  25  bales. 

There  are  several  compress  points  on  defendant's  line,  and  as 
the  compressing  is  usually  done  at  the  first  compress  point  en 
route  defendant  hauls  the  cotton  in  an  uncompressed  condition, 
under  said  through  rates,  only  comparatively  short  distances. 

Rates  to  Boston  on  uncompressed  cotton  are  as  follows :  Erom 
Thebes,  Gale  or  Cairo,  49^/1  cents  per  100  pounds,  and  from 
11  I.  C.  C.  Rep. 


202  INTERSTATE   COMMERCE  REPORTS. 

Memphis,  55%  cents.  To  even  up  this  difference,  therefore,  it 
would  be  necessary  to  make  rates  from  shipping  points  in 
Arkansas  6  cents  per  100  pounds  less  to  Memphis  than  to 
Thebes,  Gale  or  Cairo.  Only  a  comparatively  small  amount  of 
<50tton  is  transported  to  Boston  from  points  on  defendant's  road 
in  an  uncompressed  condition ;  it  is  usually  compressed  at  some 
local  point  and  forwarded  through  the  Gale  and  Thebes  gate- 
ways. 

Between  September  1,  1903,  and  May  13,  1904,  shipments 
of  cotton  from  points  on  defendant's  road  in  Arkansas  to  St 
Louis,  East  St.  Louis,  Cairo,  Gale  and  Thebes,  and  through 
those  crossings  to  eastern  destinations,  were  in  bales  as  follows : 

Unoompressed. 

To  To  Via  Via  Via 

St,  Louis.  East  St.  Louis.  Cairo.  Gale.  Thebes. 

27  3,539  124  1,338  297 

Ck)MPBESSED. 

138 

COMFBESSED. 

Via                               Via                         Via  Via  VU 

St,  Louis.              East  St.  Louis.              Cairo.  Gale.  Thebes. 

3,526  1,138  16,647  4,649 

During  the  same  time  the  number  of  bales  shipped  from 
points  on  defendant's  road  in  Arkansas  to  and  through  Memphis 
was  19,636. 

Shipments  shown  under  the  head  of  "Compressed"  represent 
■cotton  which  was  compressed  at  points  on  defendant's  road  and 
hauled  to  such  points  by  defendant  in  an  uncompressed  con- 
•dition. 

Defendant's  rates  on  cotton  are  not  as  favorable  to  Memphis 
its  the  rates  of  other  roads  which  rim  westerly  from  that  city, 
and  during  said  period  receipts  of  cotton  at  Memphis  from 
points  on  the  other  roads  were  in  bales  as  follows :  Rock  Island 
System,  132,538 ;  Frisco  System,  45,950,  and  St  L.,  I.  M.  &  S., 
«64,857. 

As  above  stated  the  rate  to  Boston  on  uncompressed  cotton  is 
a  cents  more  from  Memphis  than  from  Thebes,  Gale  or  Cairo, 
and  the  same  is  true  as  to  compressed  cotton.  Rates  from  points 
west  of  the  Mississippi  River  to  Boston  and  other  eastern  desti- 
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nations  are  generally  made  by  adding  to  the  rate  from  the  /ship- 
ping point  to  the  river  what  is  known  as  a  proportional  rate 
from  the  river  to  the  eastern  destination ;  and  the  proportional 
Tate  on  compressed  cotton  to  Boston  is  43  cents  from  Memphis, 
tut  only  37  cents  from  Thebes,  Gale  or  Cairo.  It  will  thus  be 
seen  that  the  rate  from  the  river  to  Boston  is  12%  cents  per  100 
poimds  more  on  uncompressed  than  on  compressed  cotton. 
Therefore,  since  the  cost  of  compression  is  usually  only  10  cents 
per  100  pounds,  the  cotton  is  generally  concentrated  and  com- 
pressed at  the  river  or  at  some  point  west  of  the  river ;  and  where 
the  distance  from  shipping  point  to  destination  is  considerable 
carriers  prefer  to  pay  this  10  cents  for  compression  at  the 
concentration  or  compress  point  nearest  to  the  point  of  origin, 
because,  as  above  stated,  about  twice  as  much  compressed  as  un- 
compressed cotton  can  be  loaded  in  the  same  car.  This  disposi- 
tion on  the  part  of  carriers  has  caused  the  erection  of  many  ad- 
ditional compresses  in  recent  years,  and,  as  a  consequence,  the 
proportion  of  cottoii  shipped  to  Memphis  in  an  uncompressed 
condition  is  much  smaller  now  than  formerly. 

What  complainant  desires  is  an  adjustment  of  rates  which 
will  tend  to  concentrate  at  Memphis  for  compression  and  other 
purposes,  and  to  forward  through  that  city  to  Boston  and  other 
eastern  destinations,  cotton  grown  in  Arkansas  and  shipped 
from  points  in  that  state  on  defendant's  road;  and,  so  far  as 
points  south  of  Fair  Oaks  are  concerned,  such  an  adjustment 
would  result  if  the  rates  were  made  according  to  the  mileage 
basis  used  in  making  rates  between  points  in  Arkansas.  As  above 
stated,  the  distance  in  each  instance  is  about  115  miles  greater 
to  Cairo  than  to  Memphis;  to  Gale  or  Thebes  aboilt  125  miles 
greater  than  to  Memphis;  and  the  distance  in  each  instance  to 
Boston  from  the  points  south  of  Fair  Oaks  is  about  100  miles 
less  via  Memphis  than  via  Cairo,  Gale  or  Thebes. 

Differences  in  rates  on  uncompressed  cotton  have  already 
been  stated;  and  through  rates  from  some  of  the  Arkansas 
points  to  Boston  via  Cairo,  Gale  and  Thebes  have  also  been 
shown,  but  such  through  rates  do  not  apply  via  Memphis. 
Therefore,  elements  of  cost  pertaining  to  a  shipment  via 
Memphis  would  be  as  follows :  Kate  to  Memphis,  cost  of  com- 
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pressing  at  Memphis,  and  rate  from  Memphis  to  Boston.  From 
points  from  which  the  85-cent  through  rate  applies  rates  to- 
Memphis  range  from  45  to  50  cents.  The  above  combination, 
then,  per  100  pounds,  would  be:  Rate  from  shipping  point  to 
Memphis,  45  to  50  cents,  compressing  10  cents,  and  rate  from 
Memphis  to  Boston  43  cents,  making  a  total  of  either  98  cents 
or  $1.03. 

But  defendant  prefers  to  haul  the  cotton  to  Cairo,  Gale  or 
Thebes  for  the  following  reasons :  It  has  its  own  line  to  Gray's- 
Point  and  Bird's  Point,  runs  its  own  transfer  boats  from  Gray's 
Point  to  Gale  and  Thebes,  and  operates,  jointly  with  the  St  L.,, 
I.  M.  &  S.  Company,  transfer  boats  between  Bird's  Point  and 
Cairo ;  while  in  connection  with  Memphis  it  runs  60  miles  over 
another  line.  The  expense  of  transfer  by  boat  at  either  Gray's 
Point  or  Bird's  Point  is  about  80  cents  per  loaded  car,  while 
the  toll  paid  for  crossing  the  river  at  Memphis  is  2  cents  per 
100  pounds.  Its  facilities  for  handling  cotton  and  yarding- 
cars  are  not  as  good  at  Memphis  as  at  the  other  crossings,  and 
it  thinks  it  can  control  the  cars  better  when  they  pass  through 
Cairo,  Gale  or  Thebes  than  when  they  pass  through  Memphis. 
It  purchases  coal  for  its  locomotives  in  the  vicinity  of  Thebes, 
and  hauls  it  thence  to  points  in  Arkansas.  For  this  traffic  it 
can  get  empty  cars  to  better  advantage  at  Cairo,  Gale  or  Thebes 
than  at  Memphis,  because  the  distance  it  has  to  haul  them  is 
much  greater  from  Memphis  than  from  any  of  the  other  three- 
crossings.  Under  present  conditions  it  can  more  easily  obtain 
loads  for  its  empty  cars  if  shipments  pass  through  Cairo,  Gale 
or  Thebes  than  if  they  pass  through  Memphis.  It  thinks  it  will 
be  more  benefited  by  building  up  Cairo,  Gale  or  Thebes  than 
by  building  up  Memphis.  It  could  not  easily  secure  at 
Memphis  as  good  facilities  as  it  has  at  the  other  crossings. 

On  the  other  hand,  complainant  contends  that  defendant 
could  more  easily  obtain  loads  for  its  empty  cars  at  Memphis  if 
its  rates  from  that  point  were  properly  adjusted,  and  denies  that 
defendant  can  control  its  cars  to  any  better  advantage  at  Cairo^ 
Gale  or  Thebes  than  at  Memphis.      * 

However,  the  differences  in  circumstances  and  conditions 
above  mentioned  would  not  exist  if  the  comparison  were  between. 
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Hemphis  on  the  one  hand  and  St  Louis  and  East  St.  Louis  on 
the  other,  and  it  has  been  shown  that  the  latter  two  cities  are 
accorded  the  same  rates  as  Cairo,  Gale  and  Thebes  on  cotton 
from  points  on  defendant's  road.  The  record  shows  that  the 
haul  to  either  St.  Louis  or  East  St.  Louis  would  be  something 
more  than  125  miles  greater  than  to  Cairo,  Gale  or  Thebes,  and 
it  also  shows  that  defendant  pays  5  cents  per  100  pounds  for 
the  haul  over  the  St.  L.,  I.  M.  &  S.  from  Gale  to  East 
St.  Louis.  If  the  shipment  were  hauled  to  St.  Louis  there 
would  be  a  further  expense  for  transportation  by  bridge  from 
East  St.  Louis  to  St  Louis  which  defendant  would  have  to  pay. 
The  latter  charge  would  be  about  the  same  as  that  for  trans- 
portation across  the  river  from  Bridge  Jimction  to  Memphis. 
A  comparison  between  Memphis  and  East  St  Louis  in  the 
matter  of  facilities  for  handling  cotton  was  not  made,  but  the 
record  shows  that  Memphis  has  as  good  facilities  as  those  pos- 
sessed by  St  Louis.  We  are  therefore  inclined  to  the  opinion 
that  cost  to  the  defendant  of  the  transportation  service  was  not 
A  controlling  factor  in  making  the  adjustment  in  question. 

Conclusions. 

The  foregoing  findings  have  been  extended  to  perhaps  un- 
necessary length  though  they  by  no  means  embrace  all  the  facts 
which  appear  in  the  voluminous  record.  In  the  effort  to  omit 
from  the  statement  nothing  of  real  importance  we  may  have 
included  some  matters  of  detail  which  have  no  appreciable  bear- 
ing upon  the  questions  to  be  determined. 

While  the  inquiry  was  instituted  at  the  request  of  both 
parties  to  the  controversy,  whose  written  agreement  is  set  forth 
in  the  findings,  the  Commission  is  not  acting  in  the  capacity 
of  arbitrators.  In  fact  as  well  as  form  we  are  conducting  a 
proceeding  in  accordance  with  the  regulating  statute  and  our 
authority  and  duty  are  not  dependent  upon  or  measured  by  the 
consent  of  either  party.  We  proceed  therefore  to  state  briefly 
the  conclusions  which  seem  to  be  warranted  by  consideration  of 
the  material  facts  developed. 

Taking  up  first  that  branch  of  the  case  relating  to  rates  on 
cotton  to  Memphis,  we  think,  under  all  the  circumstances,  that 
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little  change  is  necessary.  Defendant  should  not,  in  our  opinion^ 
be  required  to  make  through  rates  via  Memphis  merely  because 
it  has  established  through  rates  from  the  more  southerly 
stations,  Kendalls  and  points  south,  via  Gale  or  Thebes,  Cairo 
or  East  St.  Louis;  and  it  is  not  clear  just  how  Memphis,  as  a 
cotton  market,  would  be  benefited  by  through  rates,  if  the  rates 
in  and  out  of  that  city  are  fairly  adjusted  to  those  at  Cairo 
and  St.  Louis  or  East  St  Louis. 

The  uncompressed  cotton  rates  from  points  north  of  Fair 
Oaks  (St.  Francis  to  Fisher)  favor  Memphis  by  5  cents  per  100 
pounds  as  against  Cairo  or  St.  Louis.  The  rate  on  compressed 
cotton  to  Boston  from  Memphis  is  43  cents,  from  Cairo  37 
cents,  and  from  St.  Louis  or  East  St.  Louis  35  cents.  The  cost 
of  compressing,  wherever  done,  is  understood  to  be  10  cent* 
per  100  pounds.  These  rates,  combined  through  the  different 
gateways,  place  Memphis  at  a  disadvantage  of  3  cents  in  the 
Boston  market,  as  compared  with  St.  Louis  and  1  cent  as  com- 
pared with  Cairo,  but  considering  the  relative  distances  from 
most  points  north  of  Fair  Oaks,  to  Cairo  especially  if  not  to  St 
Louis,  the  difference  of  5  cents  in  favor  of  Memphis  from  the 
originating  stations  in  Arkansas  is  perhaps  not  unjust 

Points  south  of  Fair  Oaks  show  a  10  cent  differential  in  favor 
of  Memphis  down  to  and  including  Eob  Eoy  on  the  main  line 
and  just  north  of  Pine  Bluff,  and  also  from  points  on  the  Little 
Rock  and  Stuttgart  branches,  except  from  Stuttgart  itself  and 
Ulm,  both  on  the  main  line,  from  which  the  difference  is  only 
5  cents.  No  reasons  appear  why  those  points  should  not  have 
the  same  differential  that  is  applied  from  points  immediately 
north  and  south  thereof.  "With  the  10  cent  differential,  the 
combination  rates  to  Boston  favor  Memphis  by  2  cents  as  com- 
pared with  St  Louis  and  4  cents  as  compared  with  Cairo.  Such 
differential  was  apparently  established  because  of  the  proximity 
of  other  lines  to  some  of  the  stations,  and  we  see  no  reason  why 
it  should  be  disturbed. 

South  of  Rob  Roy  no  differential  is  allowed  from  Kendalls 
to  Little  Bay,  inclusive.  South  of  Little  Bay  a  5  cent  dif- 
ferential applies  until  Canfield  is  reached,  where,  and  also  at 
Bradley,  the  rate  is  again  the  same,  while  at  Garland  City,  the 
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most  southerly  local  point  mentioned,  a  6  cent  differential  is- 
given  to  Memphis.  With  no  competition  at  any  of  the  stations 
just  mentioned,  it  is  difficult  to  understand  the  reasons  for  these 
fluctuating  relations.  "Without  the  showing  of  some  controlling 
condition,  it  seems  clear  that  there  should  be  a  uniform  differ- 
ence. The  rates  apply  from  points  located  along  the  south- 
western portion  of  the  line,  and  from  such  points  the  cotton  may 
go  to  New  Orleans  as  well  as  to  Memphis,  Cairo  or  St.  Louis. 
Nevertheless,  with  a  5  cent  differential  from  Garland  City,  near 
the  Texas  line,  we  find  no  difficulty  in  holding  that  a  differential 
of  5  cents  could  be  applied  without  interfering  with  the  rates 
from  points  in  Texas,  and  that  at  least  that  differential  should 
apply  in  favor  of  Memphis  from  all  stations  north  to  and  in- 
cluding Kendalls.  If  we  had  more  specific  information  re- 
specting all  of  the  conditions  we  might  be  inclined  to  say  that 
a  somewhat  greater  difference  should  be  allowed. 

As  to  the  rates  in  controversy,  other  than  rates  on  cotton,  il 
is  to  be  observed  that  the  traffic  moving  to  Memphis  is  not  only 
of  a  different  character,  but  affected  by  different  conditiona 
from  the  traffic  maving  from  Memphis.  Much,  if  not  all,  of 
the  freight  carried  from  Arkansas  points  to  Memphis  on  the  one 
hand,  and  Little  Eock  and  Pine  Bluff  on  the  other,  is  non- 
competitive as  distinguished  from  the  direct  competition  which 
exists  as  between  Memphis  and  Little  Rock  or  Pine  Bluff  for 
the  distributing  trade  to  local  points  in  Arkansas.  While  there 
probably  is  indirect  competition  between  these  points  for  freight 
originating  at  Arkansas  local  stations,  a  competition  for  example 
for  reconsignment  to  distant  northern  or  eastern  cities,  the  con- 
ditions affecting  such  indirect  competition  are  not  plainly  de- 
fined in  this  case ;  and  in  any  event  there  is  no  such  close  con- 
nection between  shipments  to  Memphis  and  to  Little  Eock  or 
Pine  Bluff  as  would  require  the  use  of  the  Arkansas  rates  as  a 
standard  by  which  to  measure  the  relative  justice  of  defendant's 
rates  to  Memphis.  For  these  reasons  we  are  unable  to  hold 
that  defendant's  rates  to  Memphis,  taking  them  as  a  whole  (ex- 
cept cotton,  which  has  been  separately  considered),  result  in 
any  wrongful  discrimination  or  prejudice  to  Memphis.  One 
exception  appears  to  be  found  in  the  live-stock  rates  to  Memphis,. 
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which,  as  a  rule,  not  only  range  considerably  higher  than  those 
for  like  distances  to  Memphis  on  the  other  roads,  but  also  show 
wide  variations  for  like  distances  on  defendant's  own  road  to 
Memphis.  As  to  this  traffic  it  was  stated  in  argument  that 
Little  Rock  and  Pine  Bluff  are  not  live-stock  markets,  and  it 
may  be  that  the  present  adjustment  of  live-stock  rates  to 
Memphis  is  based  upon  rates  to  other  cities,  such  as  St  Louis, 
•or  made  with  reference  to  rates  from  some  stations  to  New 
Orleans.  However  that  may  be,  we  think  the  defendant  should 
seriously  consider  the  marked  disparities  between  these  rates 
for  similar  distances  on  its  own  line,  as  well  as  its  much  greater 
rates  in  some  cases  than  those  of  other  lines,  and  make  such 
readjustment  as  justice  seems  to  require.  We  also  recommend 
■consideration  of  its  rates  on  cotton  seed  with  the  view  of  making 
them  somewhat  more  favorable  to  Memphis  as  compared  with 
Little  Eock  and  Pine  BlufF. 

The  rates  from  Memphis  to  local  stations  on  defendant's  line 
in  the  State  of  Arkansas  constitute  the  principal  grievance  of 
<3omplaiHant  When  the  defendant  first  undertook  to  carry  to 
And  from  Memphis,  having  made  an  arrangement  with  the  St 
Louis,  Iron  Mountain  &  Southern  road,  which  enabled  it  to 
reach  that  city,  a  schedule  of  rates  was  adopted  and  put  in  force 
to  local  points  in  Arkansas  and  those  rates  bore  a  certain  re- 
lation to  defendant's  rates  to  the  same  or  similar  points  from 
Little  Eock  and  Pine  BlufF.  The  relation  of  rates  then  estab- 
lished as  between  these  three  cities  appears  to  have  been  for  the 
most  part  if  not  altogether  acceptable  to  Memphis.  Mr.  Davant 
describes  it  as  fairly  satisfactory.  He  does  not  admit  that  the 
Tates  from  Memphis  were  reasonable  per  se,  but  does  virtually 
concede  that  in  comparison  with  the  general  run  of  rates  from 
Little  Eock  and  Pine  Bluff  there  was  no  unjust  discrimination 
:against  Memphis.  It  appears,  however,  that  there  were  certain 
jobbers'  tariffs,  described  in  the  findings,  applying  on  traffic 
reconsigned  from  Little  Eock  and  Pine  Bluff,  which  are  said  not 
to  have  been  known  by  Memphis  dealers  and  which  complain- 
ant now  insists  were  seriously  out  of  line  with  rates  from 
Memphis.  But  with  this  exception  the  relation  of  rates  which 
<iefendant  put  in  force  may  be  regarded  as  fair  and  reasonable. 
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This  relation  of  rates  as  between  these  competing  cities  was 
altered  not  long  afterwards  by  the  action  of  the  Arkansas 
Commission  which  made  a  very  material  reduction  of  rates  in 
that  state,  a  reduction  which  of  course  included  rates  from 
Little  Kock  and  Pine  Bluff  to  the  local  points  in  question.  The 
rates  from  Memphis  remaining  the  same  it  is  obvious  that  the 
lower  rates  prescribed  by  the  Arkansas  Commission  had  the 
effect  of  changing  the  relation  of  rates  which  theretofore  existed 
as  between  Memphis  on  the  one  hand  and  Little  Rock  and  Pine 
Bluff  on  the  other.  The  action  of  the  other  roads  leading  from 
Memphis  in  reducing  their  rates  to  local  points  in  Arkansas, 
to  correspond  in  the  main  with  the  reduced  rates  in  that  state, 
is  set  forth  in  the  findings  and  need  not  here  be  recited.  A  few 
months  later  the  defendant  made  some  reductions  in  rates  from 
Memphis  but  not  nearly  so  great  as  those  made  by  the  other  lines 
and  consequently  not  suiScient  to  restore  the  relation  which  was 
first  established. 

It  will  thus  be  seen  that  the  relative  rates  of  which  Memphis 
complains,  if  we  except  the  jobbers'  tariffs  above  mentioned, 
were  not  voluntarily  established  by  defendant.  It  was  not  the 
free  and  uncontrolled  action  of  the  carrier  which  brought  about 
the  alleged  discrimination  but  the  exercise  of  authority  by  tho 
Arkansas  Commission.  The  defendant  in  nowise  acquiesced  in 
the  reduction  ordered  by  that  Commission  but  on  the  contrary 
manifested  its  opposition  by  repeated  protests.  Short  of  enter- 
ing upon  a  course  of  litigation  with  the  State  of  Arkansas  the 
defendant  appears  to  have  done  about  all  it  could  to  show  its  ob- 
jection to  the  rates  imposed ;  and  has  even  gone  to  the  extent  of 
printing  a  protest  upon  the  face  of  its  tariffs. 

So  far  as  the  discrimination  of  which  Memphis  complains  was 
caused  by  the  action  of  the  Arkansas  Commission,  without  the 
consent  and  against  the  protest  of  defendant,  it  is  certainly 
doubtful  in  the  present  state  of  the  law  whether  the  defendant 
can  be  held  responsible. 

If  its  voluntary  adjustment  of  rates  as  between  these  cities 
was  fair  and  equitable  and  that  adjustment  has  been  changed 
and  rendered  imfair  to  one  of  them  by  action  which  the  defend- 
ant could  not  prevent  or  control,  it  is  difficult  to  see  on  what 
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theory  it  can  be  held  at  fault  for  the  resulting  discrimination, 
provided  its  Memphis  rates  are  per  se  just  and  reasonable.  In  a 
word,  we  are  constrained  to  reject  the  complainant's  contention 
80  far  as  the  charge  of  discrimination  against  Memphis  rests 
wholly  upon  comparison  with  the  lower  rates  imposed  by  the 
Arkansas  Commission. 

It  does  not  follow,  however,  that  as  to  rates  from  Memphis 
the  defendant  is  entitled  to  a  report  in  its  favor.  To  the  extent 
that  these  rates  are  in  any  case  unreasonably  high,  whatever 
their  relation  to  the  Arkansas  rates,  the  defendant  is  responsible 
and  should  reduce  its  charges  accordingly.  Taking  everything 
into  accoimt  we  are  of  the  opinion  that  these  rates,  or  at  least 
many  of  them,  ought  to  be  somewhat  more  favorable  to  Memphis 
shippers.  The  defendant  is  not  bound  to  accept  the  Arkansas 
schedule  as  the  measure  of  its  charges  on  Memphis  traffic,  nor  is 
it  under  obligation  to  apply  as  low  rates  for  corresponding, 
distances  as  are  accorded —  for  whatever  reasons —  by  the  other 
lines  leading  from  that  city.  As  respects  this  Memphis  busi- 
ness the  defendant  is  under  certain  disabilities  which  are  de- 
scribed in  the  findings  and  may  justly,  as  we  think,  maintain  a 
higher  scale  of  rates  to  local  points  in  Arkansas  than  other  roads 
have  seen  fit  or  been  compelled  to  apply. 

Nevertheless,  the  defendant  is  confronted  with  the  fact  that 
these  other  roads  do,  under  similar  operating  conditions,  carry 
Memphis  traffic  at  much  lower  rates  than  it  is  exacting  for 
practically  the  same  service,  and  that  its  adjustment  of  rates 
as  between  the  three  cities  named  is  an  actual  discrimination 
against  Memphis  even  if  that  discrimination  be  involuntary 
and  therefore  not  unlawful.  The  wide  difference  between  its 
state  and  interstate  rates,  while  other  lines  place  both  upon  sub- 
stantially the  same  basis,  operates  to  restrict  shipments  from 
Memphis  and  must  also  be  a  disadvantage  to  buyers  and  dealers 
at  its  local  stations  in  Arkansas.  These  and  others  matters  of 
similar  import,  including  the  low  reconsignment  rates  accorded 
by  defendant  to  Little  Rock  and  Pine  Bluff,  have  an  obvious 
bearing  upon  the  reasonableness  of  its  present  rates  from 
Memphis  and  support  the  conclusion  that  those  rates  should  be 
reduced.       Moreover,  it  seems  plain  to  us  that  the  defendant 
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cannot  be  indiflFerent  to  an  increase  of  its  Memphis  traffic,  which 
presumably  would  follow  a  modification  of  existing  charges, 
and  we  are  convinced  that  a  considerable  reduction  could  be 
made  without  sacrifice  or  risk  of  its  revenue  from  St.  Louis 
and  other  traffic  upon  which  the  defendant  so  largely  depends. 

We  do  not  undertake  to  determine  at  this  time  what  re- 
ductions ought  to  be  made  in  these  rates  from  Memphis.  Our 
authority  under  the  Act  does  not  go  to  that  extent  and  we  may 
properly  refrain  for  the  present  from  attempting  a  detailed 
revision.  Besides,  it  is  quite  probable  that  no  single  or  uniform 
rule  could  be  applied  to  the  varying  destinations  and  different 
articles  of  traffic.  The  conditions  appear  to  be  unlike  and  the 
readjustment  should  be  made  with  the  view  of  producing  the 
best  and  fairest  practical  results.  The  complainant's  demand 
in  substance  is  that  the  rates  of  the  other  roads  for  similar 
distances  shall  be  established  to  local  points  on  defendant's  line. 
The  defendant  insists  that  it  should  not  be  required  to  make 
any  change  because  its  present  rates  are  reasonable  and  any  dis- 
crimination against  Memphis  is  something  for  which  it  is  in 
n(^  way  responsible.  Our  examination  of  the  case  leads  to  the 
conclusion  that  neither  of  these  positions  is  altogether  correct. 
Although  the  defendant  is  not  chargeable  with  any  discrimi- 
nation which  results  solely  from  the  action  of  the  Arkansas  Com- 
mission, it  is  under  obligation  to  provide  just  and  reasonable 
rates  for  Memphis  traffic.  We  are  satisfied  that  some  of  its  exist- 
ing rates,  perhaps  many  of  them,  are  somewhat  excessive  and 
ought  to  be  reduced.  If  this  determination  is  accepted  by  the  de- 
fendant, as  we  think  it  should  be,  it  will  become  its  duty  to  re- 
vise and  modify  the  charges  now  applied  to  Memphis  shipments. 
We  assume  that  it  will  promptly  and  in  good  faith  give  careful 
consideration  to  these  rates  and  make  such  changes  in  favor  of 
Memphis  as  will  remove  any  well-founded  claim  of  injustice. 

The  defendant  will  therefore  be  required  within  30  days 
after  receiving  a  copy  of  this  decision  to  prepare  and  submit  to 
the  Commission  and  to  the  complainant  a  revised  schedule  of 
the  rates  in  question,  and  to  put  the  same  in  force  by  publication 
and  filing  as  provided  by  law.  The  Commission  will  then  de- 
termine whether  any  further  order  appears  to  be  necessary. 
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m  THE  MATTER  OF  RATES  ON  CORN  AND  CORN 
PRODUCTS  FROM  MISSOURI  RIVER  POINTS  TO 
POINTS  IN  WASHINGTON,  OREGON  AND  CALI- 
FORNIA. 


Decided  August  16,  1905, 


The  relation  of  rates  on  corn  and  com  products  from  Missouri  River  points 
to  California  terminals  was  for  about  one  year  after  January  1,  1890, 
a  differential  of  9  cents  against  com  products.  Then,  for  about  one 
and  a  half  years,  it  was  9  cents  in  favor  of  corn  products.  The  rates 
were  the  same  between  July,  1892,  and  March,  1895,  when  a  differential 
of  5  cents  against  corn  products  was  established.  In  December,  1897, 
the  differential  was  increased  to  10  cents,  and  in  July,  1902,  it  was 
made  20  cents.  During  March,  1904,  the  differential  was  fixed  at  17% 
cents,  and  in  October  of  that  year  it  was  reduced  to  10  cents,  and  haa 
since  remained  at  that  figure.  Changes  in  the  relation  of  rates  on 
com  and  com  products  from  Missouri  River  points  to  North  Pacific 
terminals  were  not  greatly  different  from  those  mentioned,  except  that 
in  December,  1897,  the  rates  were  made  the  same  on  com  and  corn 
products  and  there  is  not  now  any  difference  unless  the  minimum 
carload  for  corn  is  the  marked  capacity  of  the  car,  in  which  case  the 
rates  show  a  differential  of  10  cents  against  com  products.  Upon 
consideration  of  all  the  facts  and  circumstances.  Held,  That  the  present 
charges  on  com  products  and  com  from  Missouri  River  points  to 
Pacific  Coast  terminals,  in  so  far  as  the  rate  on  corn  products  is  more 
than  5  cents  above  the  rate  on  com  constitute  undue,  unreasonable 
and  unlawful  discrimination  against  corn  products  and  producers 
thereof  at  places  on  the  Missouri  River. 
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John  T.  Marchand  for  the  Commission. 

Martin  L.  Clardy  for  Missouri  Pacific  Kailway  Co.  and  St. 
Louis,  Iron  Mountain  &  Southern  Eailway  Company, 
Robert  Dunlap  for  A.  T.  &  S.  F.  Ky.  Co. 
W.  T.  Rankin  for  Kock  Island  System. 
N.  H.  Loomis  for  Union  Pacific  E.  E.  Co. 

Clements,  Commissioner: 

The  Commission  on  informal  complaint  instituted  of  its  own 
motion  an  inquiry  in  the  matter  of  rates  on  com  and  corn 
products  from  Missouri  Eiver  points  to  points  in  Washington, 
Oregon  and  California,  and  on  the  25th  of  March,  1906,  en- 
tered the  following  order : 

"That  an  inquiry  and  investigation  into  and  concerning  the 
lawfulness  of  rates  in  effect  on  corn  and  com  products  from 
Kansas  City  and  other  Missouri  Eiver  points  including  Sioux 
City,  Iowa,  to  points  in  the  States  of  Washington,  Oregon  and 
California  whereby  the  charges  exacted  for  the  transportation 
of  com  products  are  greatly  higher  than  the  charges  established 
for  the  transportation  of  corn,  be,  and  the  same  is  hereby,  insti- 
tuted." 

The  Missouri  Pacific  Eailway  Company,  the  Union  Pacific 
Railroad  Company,  the  Chicago,  Burlington  &  Quincy  Eailroad 
Company,  the  Chicago,  Eock  Island  &  Pacific  Eailway  Com- 
pany, and  the  Atchison,  Topeka  &  Santa  Fe  Eailway  Company, 
were  made  respondents  and  required  to  file  answer. 

The  several  carriers  answering  admit  a  higher  rate  on  corn 
products  than  on  corn,  but  deny  that  said  higher  rates  are  ex- 
cessive or  unjust.  They  claim  that  the  higher  value  of  the 
lighter,  more  bulky  products,  the  smaller  shipments  and  greater 
expense  of  handling  the  same  justify  the  higher  rates  charged. 
The  carriers  defending  the  reduction  of  rates  on  com  to  north- 
ern points,  while  retaining  the  old  rate  upon  the  products,  claim 
also  that  they  were  desirous  of  increasing  revenues  by  develop- 
ing a  demand  for  com  as  a  feed  to  replace  the  barley  and  other 
coast  grains,  and  that  by  cheapening  the  corn  by  reducing  the 
rate  that  object  would  be  accomplished,  while  no  such  result 
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need  be  looked  for  in  a  reduction  of  the  rate  on  meal,  since  the 
demand  was  limited  with  no  probability  of  increase  by  reason 
of  a  like  reduction  in  rate  on  meal,  which  would  but  slightly 
affect  the  price  to  the  consumer. 

The  Kansas  and  Nebraska  millers  claim  that  any  differential 
will  destroy  their  mills,  since  the  coast  mills,  purchasing  their 
corn  at  a  cheaper  rate  in  the  extreme  western  corn  belt,  save  on 
the  cost  price  of  their  raw  material ;  that  the  coast  mills  have  the 
further  advantage  of  a  fuel  far  cheaper  than  the  coal  used  by 
their  eastern  rivals,  who  pay  from  $3  to  $4.25  for  their  coaL 
That  the  coast  mills  use  electricity  generated  by  water  power,  or 
crude  oil  at  a  great  saving  over  coal,  or  slabs  from  the  nearby  saw 
mills  at  a  nominal  cost.  The  coast  mills,  on  the  other  hand,  con- 
tend that  nothing  less  than  a  rate  of  20  cents  per  100  pounds 
upon  the  product  above  the  rates  on  corn' will  be  of  any  benefit 
or  enable  them  to  manufacture  in  competition  with  the  eastern 
meal.  That  the  fuel  saving  is  nominal  or  insignificant,  being 
itself  but  a  small  factor  of  cost  in  the  operation.  That  their 
wages  for  labor  are  far  higher  than  paid  by  the  eastern  miller. 
That  in  the  transportation  of  their  com,  requiring  the  payment 
of  freight  charges  on  150  pounds  of  com  for  each  100  pounds 
of  meal  produced,  they  are  at  a  further  disadvantage,  and  that 
the  50  pounds  of  resulting  offal,  though  suitable  for  feed  meets 
no  demand  and  must  be  sacrificed  at  less  than  half  its  value,  and 
that  the  cost  of  machinery  is  necessarily  higher. 

Findings  of  Fact. 

From  the  evidence  we  find  the  facts  material  to  the  issue  as 
follows : 

On  January  1,  1890,  the  rate  on  com  from  Missouri  Kiver 
points  to  California  terminals  was  90  cents  per  100  pounds,  and 

99  cents  on  com  products,  and  the  9  cents  differential  in  favor 
of  corn  remained  in  force  little  more  than  a  year,  when  the 
rates  on  the  products  were  reduced  18  cents — to  81  cents  per 

100  pounds — and  the  9  cents  differential  was  for  some  occult 
reason  shifted  in  favor  of  the  products,  and  that  remained  in 
force  nearly  a  year  and  a  half. 

In  July,  1892,  the  com  rate  was  reduced  9  cents,  and  the 
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rates  on  corn  and  com  products  were  then  the  same — 81  cents — 
until  April  of  the  next  year,  when  9  cents  was  taken  off  both, 
and  com  and  corn  products  were  carried  at  72  cents  for  nearly 
two  years. 

In  March,  1896,  the  rate  on  com  was  made  65  cents  and  that 
on  the  products  70  cents,  so  that  once  more  there  was  a  differ- 
ential in  favor  of  the  corn,  but  only  5  cents.  This  was  main- 
tained over  two  and  one-half  years,  until  in  December  of  1897 
when  the  rate  on  the  products  was  raised  5  cents,  and  the  rates 
now  stood  at  65  and  75,  a  ten  cent  differential  in  favor  of  com. 
After  nearly  four  and  one-half  years,  in  July  of  1902,  the  rate 
on  com  was  reduced  to  55  cents,  and  the  differential  which  had 
been  in  1891  in  favor  of  the  products  was  made  20  cents  in  favor 
of  the  grain.  Nearly  two  years  afterward,  March,  1904,  the 
rate  on  the  products  was  reduced  to  72^/^,  or  17^2  cents  dif- 
ferential, and  in  October  of  the  same  year  the  rate  on  com 
products  was  reduced  to  65  cents,  where  it  remains  to-day,  with 
com  at  55  cents,  or  a  differential  of  10  cents  in  favor  of  the  grain. 

The  changes  to  the  North  Pacific  coast  terminals  were  not 
very  different,  save  that  in  December,  1897,  the  rate  was  made 
60  cents  on  both  corn  and  products,  where  it  remains  today  un- 
less the  minimum  com  load  is  the  marked  capacity  of  the  car, 
in  which  case  it  is  carried  at  50  cents,  or  a  differential  of  10 
cents  in  favor  of  the  grain. 

The  following  is  a  statement  showing  rates  on  corn  and  corn- 
products  from  Missouri  River  to  Pacific  Coast  terminals,  in 
effect  from  January  1, 1890,  to  date : 

Rates  in  Cents  fee  100  Pounds. 

Com  Meal 

Missouri  River  Corn  Hominy 

To  Grits,  etc 
California  Terminals. 

January  1,  1890   90  99 

January  29,  1891  90  81 

July  18,  1892   81  81 

April  11,  1893  72  72 

March  5,  1895   65  70 

December  15,   1897    65  75 

July  1,  1902  55  75 

March  8,  1904   55  72% 

October  12,  1904   55  66 
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Rates  in  Cents  per  100  Pounds. 

Missouri  River  Corn  Meal 

To  Com  Hominy 

North  Pacific  Coast  Grits,  etc 
Terminals. 

January  1,   1890    90  99 

January  29,  1891    90  81 

July  18,   1892    81  81 

April  11,  1893   72  72 

November  9,  1896 70  70 

June  24,  1897    66  70 

December  15,  1897   60  60 

July  8,  1903 60b  60 

60a 

b  Minimum  weight  30,000,  same  as  products 
a  Minimum  weight    marked  capacity  of  car. 

Certain  mills  in  eastern  Nebraska  and  Kansas  engaged  in 
the  milling  of  corn,  developed  a  market  upon  the  Pacific  Coast, 
encouraged  by  a  like  rate  upon  corn  and  its  products  to  the 
Korthem  terminal  points  for  many  years.  For  California 
terminals  for  part  of  the  same  period  the  differentials  in  favor 
of  corn  were  20  cents  per  100  pounds,  and  with  this  margin  they 
found  some  market,  though  limited  principally  to  brewery  grits 
and  the  lighter  grades. 

Meal  and  other  products  of  corn  are  somewhat  more  valuable 
than  the  corn,  but  not  greatly  so. 

In  the  carriage  of  corn  and  com  products  over  the  mountains 
to  the  west  and  northwest  there  are  no  such  climatic  risks  in- 
curred as  in  the  transportation  to  lower  latitudes. 

The  cars  can  be  alike  loaded  to  capacity  with  either  corn  or 
meal,  and  in  either  case  with  full  weight  not  to  fill  the  car,  so  the 
earning  power  of  the  corn  and  meal  can  be  made  the  same  per 
car  to  the  carrier. 

In  practically  all  the  territory  east  of  the  Mississippi  Kiver, 
covering  much  the  larger  part  of  the  trafiic  of  the  kind  under 
consideration,  the  carriers  make  the  rates  the  same  on  grain  in- 
cluding corn  and  its  products. 

There  is  in  the  manufactured  product  some  reason  for  a 
higher  rate  than  on  the  raw  material,  especially  when  to  meet 
the  demands  of  the  traflSc  a  lower  carload  minimum  is  given  the 
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advanced  article  of  slightly  higher  value,  but  that  difference  is 
80  slight,  as  we  have  seen,  as  not  to  affect  the  traffic  moving  east 
where  the  carriers  have  seen  fit  to  waive  the  differential. 

The  added  value  is  of  too  little  consequence  to  warrant  a  much 
advanced  rate.  The  additional  risk  is  insignificant  upon  the 
western  traffic,  where  neither  are  prone  to  damage  from  heating. 
A  fixed  difference  is  far  better  for  all  parties  concerned  than  one 
that  may  shift  with  price  or  rate — about  ten  per  cent  will  cover 
with  certainty  any  transportation  reasons  for  a  differential. 

Corn  grits  for  brewers'  use  are  carried  from  Kansas  City  and 
other  Missouri  Kiver  points  to  California  points  at  the  rate  of 
65  cents  per  100  pounds  with  a  carload  minimum  of  60,000 
pounds,  while  rice  grits  for  brewers'  use — of  higher  value  than 
the  corn — are  carried  from  points  in  Texas  nearly  a  thousand 
miles  more  distant,  through  Kansas  City  to  the  same  California 
terminals,  for  55  cents  per  100  pounds,  the  minimum  carload 
being  only  40,000  pounds. 

We  further  find,  in  view  of  all  the  facts  appearing,  that  any 
greater  charge  or  rate  for  the  transportation  of  the  products  of 
corn  than  for  the  transportation  of  corn  by  the  defendants  from 
points  on  the  Missouri  Kiver  to  said  Pacific  Coast  terminals  in 
excess  of  5  cents  per  100  pounds  constitutes  an  undue  and  un- 
reasonable discrimination  against  the  said  products  of  corn  and 
producers  on  the  Missouri  River. 

Conclusions. 

It  is  not  within  the  duty  or  province  of  the  Commission  to 
offset  or  balance  and  equalize  advantages  and  disadvantages  or 
conditions  inherent  in  the  business  of  milling  corn  on  the  Mis- 
souri Eiver,  on  the  one  hand,  and  on  the  Pacific  Coast,  on  the 
other.  This  would  seem  to  be  enough  to  say  in  disposing  of 
some  of  the  contentions  of  the  Kansas  and  Nebraska  millers  re- 
lating to  cost  of  labor  and  fuel,  and  like  matters,  as  compared  in 
the  respective  localities.  The  validity  of  the  rate  adjustment 
in  issue  must  be  determined  upon  other  considerations.  Giving 
full  weight  to  the  facts  found  and  to  the  contentions  of  the 
parties  interested  we  are  convinced  that  a  differential  of  5  cents 
per  100  pounds  more  in  the  rates  for  transportation  here  in- 
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volved  on  the  products  of  corn  than  upon  corn  itself  is  the  utmost 
that  can  be  justified  by  any  legitimate  application  of  the  facts. 

The  course  of  these  rates,  as  pointed  out  in  the  findings  of  fact, 
demonstrates  how  absurd  the  claim  that  rate-making  is  an  exact 
science,  so  abstruse  and  involved  as  to  be  beyond  the  compre- 
hension of  the  average  mind,  requiring  long  training  and  ex- 
perience to  grasp  all  its  details,  and  a  large  and  specially  fitted 
corps  of  experts  to  preserve  the  unities  and  proper  relations. 

There  has,  as  we  have  seen,  been  no  differential  to  some  of 
the  points  for  many  years,  and,  indeed,  higher  rates  upon  the 
grain  than  upon  its  products  part  of  the  time,  and  as  much  as 
20  cents  differential  against  the  latter,  part  of  the  time.  We 
have  also  seen  that  corn  grits  for  brewers'  use  are  carried  from 
Kansas  City  and  other  Missouri  River  points  to  California 
points  at  the  rate  of  65  cents  per  100  pounds,  with  a  carload  min- 
imum of  60,000  pounds;  while  rice  grits  for  brewers'  use — of 
higher  value  than  corn — are  carried  from  points  in  Texas  near- 
ly a  thousand  miles  more  distant  through  Kansas  City  to  the 
same  California  terminals  for  55  cents  per  100  pounds,  with  a 
minimum  carload  of  only  40,000  pounds. 

This  is  not  conclusive  as  a  measure  of  the  reasonable  rate  on 
the  corn  products,  but  it  is  satisfactory  evidence  that  the  slight 
reduction  which  the  carriers  will  be  required  to  make  in  the  dis- 
position of  these  proceedings  will  still  leave  the  rates  far  above 
what  they  voluntarily  demand  for  a  much  more  expensive 
service. 

The  carload  minimum  to  North  Pacific  Coast  points  is  30,000 
pounds  on  products  and  50,000  pounds  on  corn.  To  California 
points  it  is  50,000  pounds  on  corn  or  marked  capacity  of  the  car, 
and  on  products,  60,000  pounds.  Just  why  the  carload  min- 
imum should  be  to  California  terminals  double  that  to  North 
Pacific  Coast  points  on  the  products  does  not  appear,  and  is 
probably  an  inadvertence  which  will  be  corrected  when  brought 
to  the  attention  of  the  carriers  engaged  in  the  traffic.  It  is 
probably  another  illustration  that  the  subject  of  tariff  sheets, 
though  involved,  owes  part  of  its  confusion  to  artificial  methods. 

It  is  our  conclusion  that  the  present  greater  charge  upon  the 
products  of  com  than  upon  corn  itself  for  the  transportation  of 
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the  same  from  points  on  the  Missouri  Kiver  to  said  Pacific  Coast 
terminals  in  so  far  as  the  said  charge  is  in  excess  of  5  cents  per 
100  pounds  more  upon  the  said  products  than  upon  the  corn 
constitutes  an  undue,  unreasonable  and  unlawful  discrimination 
against  said  corn  products  and  the  producers  thereof  on  the 
Missouri  River.  An  order  will  accordingly  be  entered  directing 
the  defendant  carriers  to  cease  and  desist  from  publishing, 
charging  or  collecting  any  rates  for  the  transportation  of  the 
products  of  corn  more  than  5  cents  higher  than  those  charged 
simultaneously  upon  the  transportation  of  corn  from  initial 
points  on  the  Missouri  Kiver  to  tsrminal  points  in  California, 
Washington  and  Oregon. 
11  L  C.  C.  Eep. 
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No.  804. 

IN  THE  MATTER  OF  EATES  ON  CORN  AND  CORN 
PRODUCTS  FROM  MISSOURI  RIVER  POINTS 
TO  POINTS  IN  TEXAS. 


Decided  August  16, 1905. 


Up  to  February  19,  1905,  the  rate  on  corn  meal  was  3  cents  per  100  lbs. 
higher  than  the  rate  on  corn  for  shipments  from  Missouri  River  points 
to  points  in  Texas.  On  that  date,  the  differential  against  corn  meal 
was  advanced  so  that  it  varied  from  7  to  9%  cents.  On  April  16,  the 
differential  was  made  5  cents  for  all  Texas  destinations.  The  differ- 
ential for  hominy  grits  and  bran  remains  at  3  cents.  Upon  consider- 
ation of  the  facts  and  circumstances.  Held,  That  the  differential  on 
com  meal  shipped  from  Missouri  River  points  to  Texas  destinations 
should  not  be  more  than  3  cents  above  the  rate  on  com  in  force 
between  the  same  points. 

John  T,  Marchand  for  the  Commission. 

R.  A.  Jackson  and  W.  T.  Rankin  for  the  Chicago,  Rock 
Island  &  Pacific  Ry.  Co. 

L.  F.  Parker  and  J.  S.  Eagan  for  the  St  Louis  &  San  Fran- 
cisco Railroad  Co. 

Gardiner  Lothrop  and  Robert  Dunlap  for  the  Atchison,  To- 
peka  &  Santa  Fe  Ry.  Co. 

Martin  L.  Clardy  for  the  Missouri  Pacific  Railway  Co.  and 
the  St.  Louis,  Iron  Mountain  &  Southern  Ry.  Co, 

Clements,  Commissioner: 

On  the  25th  day  of  March,  1905,  the  Commission  entered  the 
following  order : 
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"That  an  inquiry  and  investigation  into  and  concerning  the 
lawfulness  of  rates  now  in  effect  on  corn  and  corn  products  from 
Kansas  City  and  other  Missouri  Eiver  points  including  Sioux 
City,  Iowa,  to  points  in  Texas,  whereby  the  charges  exacted  for 
the  transportation  of  corn  products  are  greatly  higher  than  the 
charges  established  for  the  transportation  of  corn,  be,  and  the 
same  is  hereby,  instituted." 

The  Atchison,  Topeka  &  Santa  Fe  Kailway  Company,  the 
Chicago,  Kock  Island  &  Pacific  Railway  Company,  the  St. 
Louis  &  San  Francisco  Railroad  Company,  the  Missouri,  Kan- 
sas &  Texas  Railway  Company,  the  Missouri  Pacific  Railway 
Company,  the  St.  Louis,  Iron  Mountain  &  Southern  Railway 
Company,  and  the  Kansas  City  Southern  Railway  Company, 
were  made  respondents  and  required  to  file  answer. 

The  answers  of  the  principal  roads  involved  admit  the  rates 
for  corn  products  slightly  greater  than  for  corn  but  deny  such 
differences  are  unfair,  unreasonable  or  excessive. 

The  facts  as  developed  at  the  hearings  and  the  conclusions 
are  set  forth  below. 

There  are  more  than  20  mills  upon  the  Missouri  River  en- 
gaged in  the  grinding  of  corn  and  have  been  for  many  years, 
representing  a  capital  of  $2,500,000  or  $3,000,000,  near  the 
heart  of  the  corn  belt  which  ship  their  products  east,  west 
and  south.  The  products  of  corn  after  treatment  at  these  mills 
are  brewers'  grits  or  meal  for  the  manufacture  of  beer,  hominy 
grits  and  various  so-called  cereals  for  breakfast  foods,  chops, 
bran  and  meal  for  feed,  and  various  grades  of  table  meal  from 
granulated  to  whole  grain  meal,  the  latter  containing  the  bran, 
heart  and  every  part  of  the  grain,  the  only  waste  being  a  frac- 
tional per  cent  of  dust  in  the  cleaning. 

The  rates  on  corn  meal  from  Missouri  River  common  points 
to  Texas  points  w^as  for  many  years  three  cents  per  100  pounds 
higher  than  on  corn.  On  February  19,  1905,  the  rates  on  corn 
meal  were  advanced  to  rates  varying  from  seven  to  nine  and 
one-half  cents  per  100  lbs.  higher  than  on  com.  On  April  15, 
1905,  the  differential  on  corn  meal  above  the  com  rates  was  re- 
duced to  five  cents. 
11  L  C.  C.  Rep. 
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The  liability  to  damage  of  both  corn  and  its  products  in  so 
far  as  relates  to  the  question  of  transportation  lies  principally 
in  the  tendency  of  each  to  heat  in  any  confined  space,  especially 
when  conditions  are  aggravated  by  any  acquired  moisture  and 
transportation  into  lower  latitudes  with  higher  temperature. 

With  defective  cars,  leaky  roofs,  torn  sacks  and  the  absorp- 
tion of  offensive  odors  from  cars  used  for  other  purposes  and 
inadequately  cleaned,  the  losses  incident  to  either  are  either 
avoidable  with  ordinary  care  or  alike  serious  and  need  not  be 
considered  as  of  such  dissimilar  importance  as  to  justify  any 
great  difference  in  rates. 

The  relative  cost  of  transportation  of  com  and  its  products 
to  the  carrier  is  something  in  favor  of  a  lower  rate  for  the 
grain,  which  is  usually  carried  in  heavier  carloads.  The 
slightly  higher  value  of  the  products  would  seem,  too,  to  justify  a 
rate  something  in  advance  of  that  charged  on  the  raw  material. 
That  this  is  not  material  is  amply  established  by  the  fact  that 
no  differential  is  established  in  practically  all  the  eastern  and 
southern  territory  of  the  United  States. 

The  minimum  carload  weight  of  com  to  Texas  points  is 
fixed  at  60,000  lbs.  and  the  minimimi  on  meal  at  30,000  lbs. 
for  the  accommodation  of  the  northern  millers,  to  meet  the  de- 
mands of  the  trade  in  Texas,  there  being  no  transportation  dif- 
ficulty in  maintaining  the  same  minimum  on  both.  This  ar- 
rangement is  a  concession  to  commercial  necessities  or  conven- 
ience, many  smaller  markets  being  unable  to  handle  so  large 
quantities,  and  to  that  extent  it  is  to  the  advantage  of  the  north- 
em  millers. 

Hominy  grits  and  bran  do  not  load  so  heavily  as  com, 
but  on  these  items  the  differential  is  only  three  cents  above  the 
rate  on  com;  the  first  two  are  of  greater  value  than  the  meal, 
which  has  a  higher  rate  than  either  corn  or  any  other  of  its 
products,  though  chops  with  only  a  three  cent  differential,  as 
appeared  by  the  testimony  was  most  liable  to  suffer  damage  by 
heating  in  transit 

The  testimony  of  the  carriers  on  the  reasons  justifying  a 
higher  rate  on  meal  than  com  was  not  quite  convincing,  es- 
11  I.  C.  C.  Eep, 
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peciallj  since  the  reasons  were  not  of  sufficient  importance  to 
apply  to  any  of  the  eastern  traffic. 

One  held  that  the  only  additional  cost  was  the  additional 
damage  meal  might  sustain — that  the  only  reason  was  increased 
liability  to  damage;  one  that  the  reason  was  the  difference  i  i 
loading,  applying  more  particularly  to  Texas  trade  where  the 
minimum  on  corn  is  50,000  and  meal  30,000  lbs. ;  but  another 
declared  that  with  the  same  minimum  the  differential  ought  to 
remain  the  same;  and  still  another  declared  that  the  risk  was 
not  a  great  factor,  and  this  seemed  plausible  enough  since  more 
than  one  witness  for  the  southern  carriers  declared  that  dam- 
ages were  not  paid  on  meal  which  heated,  if  in  transit  only  a 
reasonable  time;  and  a  shipper  said  his  one  claim  for  damages 
to  a  car  of  meal  was  on  one  which  had  been  seventy  days  on  the 
road. 

No  special  car  is  used  for  the  transportation  of  either  com- 
modity, both  being  carried  in  common  box  cars.  Taken  al- 
together there  seems  little  justification  for  the  carrier  to  im- 
pose any  great  differential  on  meal  on  any  grounds  of  increased 
risk  save  in  case  of  wrecks  or  destruction,  which  are  too  remote 
to  tax  the  higher  priced  meal  much  beyond  that  greater  value ; 
and  even  the  chances  of  salvage  in  case  of  wrecks  would  be 
rather  in  favor  of  the  sacked  meal  over  bulk  grain,  although,  of 
course,  it  might  happen  either  could  be  an  entire  loss.  How 
very  remote  the  extra  risk  is  shown  by  the  fact  that  it  is 
ignored  in  fixing  the  relative  rates  on  corn  and  meal  destined 
for  eastern  markets. 

There  was  a  wide  divergence  in  the  opinions  and 
the  testimony  of  the  carriers  and  the  shippers  as  to 
the  relative  losses  and  claims  for  damage  on  corn  and  corn 
meal.  The  carriers  contended  that  they  were  subject  to  more 
numerous  claims  for  damage  on  the  product  than  on  the  grain, 
while  the  shippers  insisted  that  both  were  equally  subject  to 
heating  from  moisture  and  the  higher  temperature  of  the  south- 
em  routes,  but  that  the  kiln  dried  products  were  practically 
safe  from  this  damage;  that  the  meal  being  packed  in  barrels 
or  sacks  was  liable  to  suffer  only  a  local  damage  from  a  leak, 
while  the  bulk  corn  might  be  affected  for  the  whole  end  or  en- 
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tire  car ;  and  that  a  leak  from  a  faulty  door  or  floor  might  per- 
mit the  loose  grain  to  waste  for  the  entire  route,  while  the 
package  products  would  be  safe.  The  risks  of  faulty  cars 
are  easily  avoided,  and  over  the  entire  country  the  pro- 
portion is  constantly  growing  less,  since  there  is  an  undoubted 
progress  in  the  standard  of  equipment.  That  there  is  no  very 
marked  difference  in  the  proportion  of  damages  suiRcient  of 
itself  to  necessitate  a  differential  is  apparent  from  the  fact  that 
on  a  greater  portion  of  this  traffic  covering  thousands  of  square 
miles  of  territory  and  supplying  far  more  than  half  the  popu- 
lation of  the  states,  the  rates  are  exactly  the  same  for  both  corn 
and  meal. 

The  milling  of  com  is  a  simple  and  inexpensive  process,  and 
the  testimony  showed  that  the  estimates  of  cost  for  making  corn 
meal  added  about  ten  per  cent  to  the  product  above  the  cost  of 
the  grain. 

Brewers'  grits,  hominy,  and  the  higher  products,  though  cost- 
ing a  trifle  more,  are  and  have  for  a  long  period  been  carried  at 
a  differential  of  three  cents  above  the  price  of  com,  notwith- 
standing the  reasons  for  a  higher  rate  on  meal  for  light  loading 
or  tendency  to  heat  applied  with  greater  force  to  some  of  these 
than  to  meal. 

In  view  of  the  fact  that  a  ten  per  cent  differential  while  fair 
enough  would  be  a  shifting  rate  which  would  cause  embarrass- 
ment and  confusion  to  the  shipper  and  carrier  alike ;  that  three 
cents  is  the  nearest  fixed  rate  to  ten  per  cent  of  the  freight 
charge  between  terminal  points  in  this  controversy;  that  three 
cents  has  been  long  in  force  without  serious  friction  on  all  the 
products  except  meal  and  on  meal  to  the  present  year ;  that 
while  with  equal  loads,  or  equal  minimimis,  equal  rates  would 
be  no  hardship  to  the  carriers  who  have  no  differentials  for  most 
of  this  trade;  that  the  minimum  of  30,000  lbs.  on  meal  to 
Texas  points  and  50,000  lbs.  on  corn  is  a  substantial  concession 
to  the  shipper  in  its  relation  to  the  southern  trade;  that  some 
differential  is  justified  by  the  conditions  of  transportation;  it 
is  the  opinion  of  the  Commission  that  the  differential  on  meal 
should  not  be  higher  than  the  more  costly  products  of  corn,  not 
hiffher  than  it  has  been  for  a  series  of  years,  and  not  higher 
II  I.  C.  C.  Rep.— 15. 
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under  present  conditions  than  three  cents  per  hundred  pounds 
above  the  freight  charge  on  com  per  100  lbs.  for  the  same 
service. 

An  order  will  be  entered  directing  the  defendant  carriers  to 
cease  and  desist  from  publishing,  charging  and  collecting  a 
higher  rate  on  com  products  from  so-called  Missouri  River 
points  to  points  in  Texas  in  excess  of  three  cents  per  100  lbs. 
above  the  rates  simultaneously  in  effect  for  the  transportation 
of  com  from  said  Missouri  River  points  to  points  in  Texas. 

11  I.  C.  C.  Rep. 
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No.  803. 

IN  THE  MATTEE  OF  RATES  01^  COEN  AWD  COEN 
PRODUCTS  FEOM  MISSOUEI  RIVER  POINTS 
TO  POINTS  IN  LOUISIANA. 


Decided  August  16,  1905, 


Prior  to  July  1,  1905,  rates  per  100  lbs.  from  Missouri  River  points  to 
points  in  Louisiana  were  5  cents  higher  on  corn  meal  than  on  corn,  but 
on  that  date  the  diiferential  was  removed  by  respondents  and  the  rates 
on  corn  and  corn  meal  made  the  same.  Such  action  having  obviated 
the  complaints  herein,  no  order  is  considered  necessary. 

John  T,  Marchand  for  the  Commission. 
Martin  L.  Clardy  for  Missouri  Pacific    Railway   Company 
and  St.  Louis,  Iron  Mountain  &  So.  Ey.  Co. 

Clements,  Commissioner: 

The  Commission  on  various  informal  complaints,  entered  the 
following  order  on  March  25,  1905 : 

"That  an  inquiry  and  investigation  into  and  concerning  the 
lawfulness  of  rates  now  in  effect  on  corn  and  corn  products  from 
Kansas  City  and  other  Missouri  River  points,  including  Sioux 
City,  Iowa,  to  points  in  the  State  of  Louisiana,  whereby  the 
charges  exacted  for  the  transportation  of  corn  products  are  great- 
ly higher  than  the  charges  established  for  the  transportation  of 
com,  be,  and  the  same  is  hereby,  instituted." 

The  Missouri  Pacific  Railway  Company,  the  St.  Louis  Iron 
Mountain. &  Southern  Railway  Company,  the  St.  Louis  &  San 
Francisco  Railroad  Company,  and  the  Kansas  City  Southern 
Railroad  Company,  were  made  respondents  and  required  to  file 
answer. 

The  answers  of  the  Missouri  Pacific  Railway  Company  and 
tlie  St.  Louis,  Iron  Mountain  and  Southern  Railway  Company 
J 1  1.  C.  C.  Rep. 
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admit  a  differential  of  5  cents  per  hundred  pounds  more  on  corn 
meal  to  Louisiana  points  than  on  corn,  but  justify  the  same  on 
the  grounds  of  greater  care  required  in  the  shipment  of  corn  meal 
than  of  corn,  and  the  greater  risk  of  damage  or  injury  to  the 
manufactured  article  than  to  the  raw  material. 

A  hearing  was  held  at  Chicago  on  May  8  and  9,  1905. 

On  July  1,  by  I.  C.  C.  7859,  the  differential  between  com 
and  corn  meal  from  Missouri  River  points  to  points  in  Louisi- 
ana and  Arkansas  was  removed,  the  rates  on  corn  and  corn 
meal  being  fixed  at  the  same  rate. 

The  Commission  has,  as  a  rule,  approved  a  reasonable  dif- 
ferential between  any  raw  material  and  the  manufactured 
article,  but  where  the  amount  of  labor,  and  increased  value,  and 
extra  risk  were  so  comparatively  insignificant  as  upon  grain 
whole  and  grain  ground,  it  has  not  found  that  any  very  great 
extra  freight  charge  was  warranted  by  the  needs  of  the  carrier, 
as  a  protection  to  any  industry,  or  just  to  the  consumer,  and 
wherever  the  carrier  has  seen  fit  to  waive  its  privilege  of  a  slight- 
ly advanced  rate  for  the  carriage  of  the  product,  and  the  rate  on 
the  raw  material  was  reasonably  low,  the  Commission  has  not 
interfered  with  that  discretion. 

In  the  present  instance  it  is  found  that  the  rates  on  corn  and 
corn  products  are  the  same  over  all  that  part  of  the  country 
lying  east  of  the  Mississippi  River,  covering  much  the  greater 
portion  of  that  traffic  in  the  United  States. 

By  the  publication  of  these  last  rates  to  Louisiana  and  Ar- 
kansas points,  those  states  are  added  to  the  eastern  territory  in 
the  like  treatment  of  com  and  corn  meal,  a  condition  which  has 
long  prevailed  unchallenged  and  undisturbed. 

The  basis  of  the  informal  complaints  upon  which  the  inquiry 
was  instituted  having  been  thus  removed,  no  order  in  the 
premises  will  be  necessary  and  none  will  be  entered. 

11  L  0.  0.  Rep. 
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No.  640. 
THE  EOCK  HILL  BUGGY  COMPANY 

V. 

THE  SOUTHERN  RAILWAY  COMPANY  and  THE  SEA- 
BOARD AIR  LINE  RAILWAY. 


Bedded  Augtist  16, 1905. 


Defendants'  rate  of  $1.30  per  100  lbs.  on  buggies  in  carloads  from  Rock  Hill, 
S.  C,  to  Tallahassee,  Fla.,  is  not  shown  to  be  unreasonable,  and  under 
the  construction  placed  upon  section  4,  or  the  long  and  short  haul 
clause  of  the  statute,  by  the  United  States  Supreme  Court,  competition 
by  the  A.  C.  L.  R.  Co.  iusti^o*;  defendants'  lower  rate  of  $1.10  for  the 
longer  distance  to  Quincy,  Fla.  , 

/.  B.  Creighton  for  complainant. 

Ed,  Baxter  and  Claudian  B.  Northrop  for  Southern  Railway 
Company. 
Ed.  Baxter  for  Seaboard  Air  Line  Railway. 

Clements,  Commissioner: 

The  issue  in  this  case  will  appear  in  the  statement  of  facts- 
and  the  conclusions. 

The  facts  material  to  the  issue,  and  which  are  practically  un- 
disputed, are  as  follows: 

The  complainant,  the  Rock  Hill  Buggy  Company,  located  at 
Rock  Hill  on  the  Southern  Railway  in  York  County,  South 
Carolina,  is  a  manufacturer  of  buggies  and  a  shipper  to  points 
in  other  States,  including  Tallahassee  and  Quincy  in  the  State 
of  Florida. 

The  rate  on  buggies  in  carloads  to  Tallahassee  is  $1.30  per 
n  L  C.  C.  Rep. 


230  INTERSTATE  COMMERCE  BEPOKTS. 

hundred  pounds,  the  route  being  by  the  Southern  Railway  to 
Savannah  via  Columbia,  226  miles,  by  the  Seaboard  Air  Line 
to  Jacksonville  138  miles,  thence  by  the  same  line  to  Talla- 
hassee 165  miles,  a  total  distance  of  529  miles,  while  upon  the 
same  line  to  Quincy,  24  miles  more  distant,  the  rate  from  Kock 
Hill  on  buggies  in  carloads  is  $1.10  per  hundred  pounds,  boxed, 
minimum  carload  weight  8,000  pounds. 

The  rate  to  Tallahassee  is  made  with  the  following  combi- 
nation : 

Eock  Hill  to  Jacksonville,  Fla.,  364  miles,  64  cents,  and 
from  Jacksonville  to  Tallahassee,  165  miles,  67  cents,  the 
Florida  Commission  maximum  rate  for  that  distance,  making 
a  total  of  $1.31  per  himdred  pounds. 

The  rate  to  Quincy  is  made  as  follows  to  Savannah : 

From  Rock  Hill,  226  miles  via  Columbia,  Southern  Railway 
I.  C.  0.  8218,  56  cents  per  hundred  poimds,  and  Savannah  to 
Quincy,  I.  0.  C.  2079-Supp.  1,  54  cents,  a  total  of  $1.10  per 
hundred  pounds. 

Faceville,  Georgia,  is  on  the  Atlantic  Coast  Line,  244  miles 
from  Savannah,  and  the  rate  to  this  point  for  buggies,  boxed, 
cafload,  is  54  cents,  the  minimum  rate  fixed  by  the  Georgia 
Commission.  By  this  route  through  River  Jimction  the 
distance  to  Quincy  from  Savannah  is  295  miles,  while  from 
Savannah  through  Jacksonville  the  distance  to  Quincy  is  327 
miles. 

By  the  route  to  Quincy  through  Jacksonville  the  rate  would 
be,  if  the  local  or  Florida  Commission  rates  prevailed,  67  cents 
to  Tallahassee  and  70  cents  to  Quincy,  or  $1.31  and  $1.34  re- 
spectively from  Rock  HilL 

The  rate  on  buggies  is  a  class  rate  under  the  Southern 
Classification  not  higher  than  the  rate  from  South  Boston, 
Virginia,  a  competing  point  of  production,  and  no  higher  than 
the  rates  from  Richmond  and  Norfolk,  which  govern  the  rates 
to  Savannah  and  Jacksonville  by  water  competition. 

The  following  sketch  illustrates  the  situation : 

11  L  0.  0.  Rbp. 
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Faceville,  Georgia,  on  the  Atlantic  Coast  Line,  244  miles 
from  Savannah,  the  rate  to  which,  under  the  maximum 
rate  allowed  by  the  Georgia  Commission  is  54  cents,  is  only 
separated  from  Quincy  on  the  Seaboard  Air  Line  to  the  south- 
ward by  12  or  13  miles,  and  a  higher  rate  to  Quincy  than  to 
Faceville,  it  is  claimed,  would  cause  all  buggies  for  Quincy  to 
be  carried  by  the  northern  route  to  Faceville,  where  they  could 
easily  be  driven  across  the  country. 

The  Southern  has  no  published  rate  to  Faceville,  but  the 
combination  via  Savannah  would  give  it  the  rate  of  $1.10  per 
hundred  pounds. 

The  various  State  Commissions  in  this  Southeast  territory 
have  fixed  various  maximum  mileage  rates  upon  the  traffic  in 
question,  a  different  classification  upon  buggies,  box,  car- 
loads, accounting  for  part  of  the  wide  divergence  of  rates  for 
like  distances. 

The  following  statement  shows  maximum  rates  on  buggies^ 
carloads,  applying  in  the  States  named. 

Rates  in  cents  per  hundred  lbs. 
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South Car- 
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40 
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48 
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The  following  statement  shows  rates  on  buggies,  boxed  or  well  crated, 
minimum  carloads  8»000  pounds,  from  the  following  points,  to  points  namea 
below  ;  also  the  distances. 

Rates  in  cents  per  hundred  pounds.    (Florida,  2nd  class  ;  Georgia,  4th  class.) 
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Conclusions. 

The  gravamen  of  the  complaint  is  not  against  the  unreason- 
ableness of  the  rate  to  Tallahassee,  which,  though  somewhat 
high  for  the  local  haul  from  Jacksonville  to  Tallahassee,  both 
in  the  State  of  Florida,  is  yet  within  the  maximum  rate  ap- 
proved by  the  Conmiission  of  that  State  for  the  distance,  165 
miles.  That  Commission  has  probably  taken  into  account  the 
thinly  populated  district,  the  light  tr^c,  and  other  conditions 
affecting  the  rates  in  question  which  has  led  it  to  establish  so 
much  higher  rates  than  the  nearby  States,  almost  doubling 
those  of  its  neighbor  on  the  north. 

The  higher  rate  for  the  shorter  distance  point  is  not  of  itself 
a  violation  of  the  fourth  section  of  the  Act  to  regulate  com- 
merce, but  only  becomes  such  when  the  circumstances  and  con- 
ditions of  the  long  and  short  hauls  are  similar. 

The  Commission  had  construed  the  limitation  "like  circum- 
stances and  conditions"  to  take  out  of  the  operation  of  the 
statute  such  exceptions  as  arose  from  the  necessity  of  meeting 
water  competition  at  the  competing  point,  but  held  that  where 
such  competition  was  with  another  carrier,  itself  under  the 
jurisdiction  of  the  ConMnission,  the  "circumstances  and  con- 
ditions" were  not  thereby  so  dissimilar  as  to  make  an  exception 
to  the  application  of  the  fourth  section  of  the  Act  to  regulate 
commerce. 

But  the  Supreme  Court  in  the  Alabama  Midland  Case,  168 
U.  S.  144,  42  L.  ed.  414,  18  Sup.  Ct.  Rep.  45,  and  in  the 
Behbner  Case,  169  U.  S.  644,  42  L.  e^I.  SSD,  18  Sup.  Ct  Pa^p. 
502,  and  elsewhere,  held  that  the  competiti^^m  of  rival  roads, 
and  any  competition,  at  the  longer  distance  p^^int  must  be  given 
consideration. 

With  the  competition  at  Faceville.  and  at  River  Junction  the 
Atlantic  Coast  Line  reaching  the  c^^impfting  fi^iint  on  the  low 
maximum  fixed  by  the  Gf<*rgia  Commi«ion,  the  lower  rate  t/> 
Quincy  is  justified  if  the  SeaV^ard  Air  Line  i?i  to  carry  the 
traffic,  since  with  the  low  combi nation  ihr^m^h  -Savannah  and 
Faceville  the  freight  in  /jne*tion  wonld  other?/i^;  be  carried  by 
that  route.  In  view  of  th^  fimnvn^  of  the  .Supreme  Court 
11  L  C-  C.  Kkp. 
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above  mentioned  this  Commission  must  recognize  that  competi- 
tion. The  facts  disclosed  afford  no  sufficient  basis  for  a  find- 
ing that  the  rates  are  unreasonable.  It  follows  that  the  com- 
plaint must  be  dismissed. 

11  L  0.  a  Ebf. 
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No.  645. 

BUEEAU  OF  FREIGHT  AND  TRANSPORTATION  OF 
CHARLESTON,  S.  C. 

V. 

THE  NORFOLK  &  WESTERN  RAILWAY  COMPANY, 

et  ai. 


Bedded  August  16, 1905. 


This  case,  involying  the  reasonableness  and  justice  of  freight  rates  from 
Chicago,  St.  Louis,  Louisville,  and  other  Ohio  River  and  Mississippi 
River  points,  is  similar  to,  and  was  held  to  await  the  final  disposition 
of,  the  case  of  Wilmington  Tariff  Asso.  v.  Cincinnati,  P.  &  V.  R.  Co., 
ei  al.  9  I.  C.  C.  Rep.  118,  in  which  proceeding  the  Commission  entered  an 
order  requiring  correction  of  rates  from  the  same  points  to  Wilming- 
ton, N.  C.J  but  such  order  the  United  States  Circuit  Court  declined 
to  enforce.  During  the  present  year  the  rates  from  Chicago  to  Ohio 
River  crossings  have  been  materially  reduced  on  shipments  destined 
to  southeastern  points,  resulting  in  reduction  of  through  rates  from 
Chicago  to  Charleston  and  Wilmington.  Held,  That  in  view  of  the 
decision  of  the  Circuit  court  in  the  Wilmington  case,  no  enforceable 
order  of  relief  can  be  predicated  upon  the  facts  shown  in  this  case,  and 
the  complaint  must  be  dismissed. 

/.  P.  K.  Bryan,  counsel  for  complainant 
Ed.  Baxter,  counsel  for  defendant 

Report  akd  Opinion  of  the  Commission. 
Clements,  Commissioner: 

This  complaint  was  brought  about  the  same  time  that  the 
complaint  of  the  Wilmington,  North  Carolina,  Tariff  Associa- 
tion was  instituted  against  the  Cincixmati,  Portsmouth  &  Vir- 
ginia Railroad  Company,  and  others.  (See  Interstate  Com- 
merce Commission  Reports,  Volume  9,  page  118.)  This  last- 
11  L  C.  C.  Rep. 
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named  complaint  will  be  hereinafter  designated  as  the  Wilming- 
ton Case.  The  present  case,  like  that,  involved  the  reasonable- 
ness, justice  and  legality  of  rates  from  Chicago,  St  Louis^ 
Louisville,  Memphis  and  other  Ohio  River  and  Mississippi 
Eiver  points.  In  that  case  the  complaint  was  as  to  the  rates 
from  the  points  named  to  Wilmington  N.  C.  In  this  the  com- 
plaint is  as  to  the  rates  to  Charleston,  S.  C.  In  both  cases 
emphasis  was  laid  upon  a  comparison  of  the  rates  in  question 
with  those  from  the  same  points  of  origin  to  Norfolk,  Rich- 
mond and  Lynchburg,  Va.  The  rates  from  said  points  of 
origin  to  both  Wilmington  and  Charleston  are  made  under  sub- 
stantially similar  circumstances  and  are  subject  to  like  general 
conditions  and  influences  of  water  and  rail  competition.  While 
Charleston  is  nearer  to  most  of  the  points  of  origin  by  direct 
line  than  Wilmington,  the  latter  is  much  nearer  the  Virginia 
cities  above  named,  to  which  the  lower  scale  of  trunk  line  or 
official  classification  through  rates  apply,  than  is  Charleston^ 
The  rates  to  Charleston  are  higher  than  those  to  Wilmington. 
The  rates  to  both  cities  are  lower  than  to  many  intermediate  in- 
terior shorter-distance  points. 

At  the  time  of  the  hearing  of  the  cases  it  was  the  practice  of 
the  lines  north  of  the  Ohio  River,  to  charge  their  respective 
rates  to  the  river  on  shipments  from  points  beyond  and  for  the 
lines  leading  from  and  south  of  the  river  to  apply  their  separate 
rates  from  the  river  to  destinations  in  southeastern  territory,  in- 
cluding Wilmington  and  Charleston,  and  the  through  rates 
were  made  up  in  this  way  to  both  places.  Effective  May  16, 
1905,  the  lines  carrying  from  Chicago  to  the  Ohio  River  cross- 
ings put  in  proportional  rates  on  shipments  from  that  city  to 
southeastern  points,  including  Wilmington  and  Charleston,  re- 
sulting in  a  reduction  of  the  through  rates  from  Chicago  of  5 
cents  per  hundred  pounds  on  goods  of  the  1st  class ;  4  cents  2d 
class ;  3  cents  3rd  class,  and  4th,  5th  and  6th  classes  2  cents,  re- 
spectively. 

The  Commission  in  disposing  of  the  Wilmington  Case  con- 
cluded that  certain  of  the  rates  involved  were  unreasonably 
high  and  unduly  discriminating  against  Wilmington,  and  made 
an  order  upon  that  basis  that  the  defendant  carriers  cease  and 
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desist  from  enforcing  the  rates  so  condemned.  Suit  was  insti- 
tuted in  the  Circuit  Court  of  the  United  States  at  Wilmington 
for  the  enforcement  of  the  order  of  the  Commission.  The  court 
refused  to  enforce  same,  holding  that  the  rates  involved  were 
in  no  respect  unlawful. 

The  parties  to  the  present  case  were  advised  that  on  account 
of  the  similarity  of  the  questions  involved  in  the  two  cases,  as 
well  as  the  similarity  of  circumstances  and  conditions  of  in- 
fluence in  the  establishment  and  application  of  the  rates  to  both 
of  said  complaining  cities  from  said  common  points  of  origin, 
and  the  like  circumstances  and  conditions  under  which  it  was 
shoAvn  that  the  transportation  was  conducted  in  l)oth  cases,  this 
case  would  be  withheld  by  the  Commission  to  await  the  result  in 
the  Wilmington  Case.  Since  the  decision  of  the  court  in  that 
case  we  liave  further  considered  the  matters  presented  by  the 
record  in  this  case  and  find  that  tlie  questions  presented  and  the 
facts  disclosed  by  the  testimony  ])ertinent  thereto  are  in 
substance  so  nearly  identical  witli  those  in  the  Wilmington 
Case  that  we  are  convinced  that  no  enforceable  order  of  relief 
could  be  predicated  on  the  facts  of  the  present  case.  We, 
therefore,  deem  that  it  is  in  effect  controlled  by  the  decision  of 
the  court  referred  to.  In  this  view  of  the  matter  it  seems  un- 
necessary to  ])resent  a  more  detailed  statement  of  the  facts.  It 
follows  that  the  complaint  must  be  dismissed. 
11  I.  C.  C.  Rep. 
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Nos.  677,  678,  679,  680. 


m  THE  MATTEE  OF  CLASS  AND  COMMODITY 
RATES  FROM  ST.  LOUIS  TO  TEXAS  COMMON 
POINTS  IN  FORCE  OVER  THE  LINES  OF  THE 
MISSOURI,  KANSAS  &  TEXAS  RAILWAY  COM- 
PANY; ST.  LOUIS  SOUTHWESTERN  RAILWAY 
COMPANY;  ST.  LOUIS  &  SAN  FRANCISCO  RAIL- 
ROAD COMPANY;  MISSOURI  PACIFIC  RAIL- 
WAY COMPANY;  TEXAS  AND  PACIFIC  RAIL- 
WAY COMPANY;  ST.  LOUIS,  IRON  MOUNTAIN 
AND  SOUTHERN  RAILWAY  COMPANY;  INTER- 
NATIONAL AND  GREAT  NORTHERN  RAIL- 
ROAD COMPANY;  ATCHISON,  TOPEKA  AND 
SANTA  FE  RAILWAY  COMPANY ;  GULF,  COLO- 
RADO AND  SANTA  FE  RAILWAY  COMPANY; 
CHICAGO,  ROCK  ISLAND  AND  PACIFIC  RAII^ 
WAY  COMPANY ;  and  CHICAGO,  ROCK  ISLAND 
AND  TEXAS  RAILWAY  COMPANY. 


Decided  August  16,  1905. 


Rates  -in  force  on  freight  articles  from  St.  Louis,  Mo.,  to  Texas  commoR 
points  prior  to  March  15,  l!t03,  afforded  reasonable  compensation  to 
the  carriers,  and  as  they  had  been  in  effect  for  a  long  period,  and  the- 
material  advances  of  such  rates  on  that  date  were  made  through 
concerted  action  of  tne  carriers,  justification  for  the  advances  should 
be  clearly  shown;   but  this  is  a  general   investigation,  in  which  no 
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complainant  is  demanding  relief  from  some  particular  rate,  and  no  par- 
ticular rates  have  been  investigated,  and  it  does  appear,  moreover^ 
that  the  financial  condition  of  the  respondents,  especially  those  oper- 
ating in  Texas,  is  not  favorable.  While  impressed  with  the  belief  that 
these  advances  in  rates  are  improper,  the  Commission  does  not  feel 
warranted  in  making  an  order  condemning  such  advances  in  this- 
proceeding. 

8.  H.  Cowan  and  P.  /.  Farrell  for  the  Commission. 

James  Ilagerman  and  Joseph  M,  Bryson  for  the  Missouri,, 
Kansas  &  Texas  Railway  Company  and  the  Missouri,  Kansas  &r 
Texas  Eailway  Company  of  Texas. 

J.  G,  Egan  for  the  St.  Louis  &  San  Francisco  Eailroad 
Company. 

M.  L.  Clardy  for  the  Missouri  Pacific  Railway  Company 
and  the  St.  Louis,  Iron  Mountain  &  Southern  Railway 
Company. 

T.  J.  Freeman  for  the  Texas  &  Pacific  Railway  Company. 

N.  A.  Stedman  for  the  International  &  Great  Northern  Rail- 
road Company. 

Robert  Dunlap  for  the  Atchison,  Topeka  &  Santa  Fe  Rail- 
way Company  and  the  Gulf,  Colorado  &  Santa  Fe  Railway 
Company. 

B.  A.  JacTcson  for  the  Chicago,  Rock  Island  &  Pacific  Rail- 
way Company. 

Report  and  Opinion  of  the  Commission. 

Pbouty,  Commissioner: 

On  March  15,  1903,  lines  leading  from  St.  Louis  to  Texaa 
Common  Points  put  into  effect  a  general  advance  in  rates. 
This  advance  applied  to  all  class  rates  and  to  most  commodity 
rates.  The  class  rates  as  so  advanced  were  higher  than  those 
in  effect  when  rates  were  first  filed  with  the  Commission  in 
1887  and  higher,  with  minor  exceptions,  than  they  had  been  at 
any  time  since,  and  this  was  also  true  of  many  commodity  rates. 

This  advance  applied  not  only  from  St.  Louis  but  also  from 
Kansas  City  and  other  points  whose  rates  bear  a  certain  rela- 
tion to  the  St.  Louis  rate  and  operated  to  materially  increase- 
11  L  C.  C.  Rep. 


^40  INTEESTATE    COMMERCE    EEPORTS. 

the  cost  of  transportation  from  all  the  middle  west  into  most 
of  Texas.  It  is  familiar  knowledge  that  since  1892  no  new 
trunk  lines  have  been  constructed  from  these  gateways  into 
Texas  Common  Point  territory.  It  is  equally  well  known  that 
in  few  portions  of  the  United  States  has  there  been  a  larger 
growth  of  population  or  a  greater  development  of  resources  than 
in  the  region  through  which  and  into  which  this  traffic  moves. 
Since  these  causes  generally  operate,  and  should  operate  to 
reduce  rather  than  to  advance  freight  rates  the  situation  pre- 
sented by  this  advance  seemed  to  be  significant  enough  to  de- 
mand some  investigation  upon  the  part  of  the  Commission  in 
the  discharge  of  its  duty  to  keep  informed  touching  railroad 
operations,  and  also  its  further  duty  to  enforce  the  requirement 
of  the  Act  that  rates  shall  be  just  and  reasonable.  Proceed- 
ings of  inquiry  were,  therefore,  instituted  against  the  various 
lines  leading  from  St.  Louis  to  Texas  and  the  southwest  to 
which  subsequently  were  added  the  lines  leading  from  Kansas 
Oity  to  the  same  points. 

The  Commission,  deeming  the  matter  of  sufficient  general  im- 
portance, employed  counsel  to  prepare  and  conduct  the  investi- 
gation. The  respondents  filed  answers  stating  at  length  the  rea- 
sons for  the  advances  in  question,  and  subsequently  a  great 
amount  of  testimony  was  taken  and  the  questions  raised  elabo- 
rately argued. 

Whfle  there  is  some  difference  in  statement  upon  the  part 
of  the  different  carriers  involved  the  reasons  given  for  mak- 
ing these  advances  all  come  in  substance  to  the  same  point,  and 
may  be  reduced  to  two  general  grounds.  First,  it  is  alleged  that 
the  cost  of  labor,  materials,  and  every  thing  which  enters  into 
the  construction  and  operation  of  a  railroad  has  materially  in- 
creased. Secondly,  it  is  said  that  the  railways  are  entitled  to  a 
share  in  the  general  prosperity  of  recent  years. 

It  should  be  noted  that  these  advances  are  of  general  applica- 
tion. This  is  not  a  case  where  the  rate  upon  some  single  com- 
modity has  been  increased  for  the  reason  that  it  was  too  low  in 
^jpmparison  with  other  rates,  nor  because  commercial  or  traffic 
conditions  justified  that  particular  advance.     The  sole  excuse 
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is  a  desire  to  obtain  additional  revenue  and  the  only  question 
is  the  propriety  of  an  increase  for  that  purpose. 

Many  of  the  railways  stated  in  their  answers  that  there  had 
been  and  gave  figures  tending  to  show  a  most  remarkable  in- 
crease in  the  cost  of  those  supplies  and  materials  which  enter 
into  the  construction,  maintenance  and  operation  of  railroads. 
It  is  evident  that  a  comparison  between  the  panic  prices  of  1897 
and  the  inflated  prices  of  1903  would  produce  startling  results 
of  this  nature  and  it  is  equally  evident  that  such  comparisons 
are  utterly  worthless  for  determining  a  legitimate  basis  for 
freight  rates.  In  order  to  obtain  a  more  just  notion  of  the 
history  of  these  prices  and  their  effect  upon  railroad  operations 
the  respondents  were  required  to  state  the  prices  of  supplies  and 
materials  as  shown  by  actual  transactions  for  the  years  1892, 
1896,  1902  and  1903.  In  addition  to  this  the  purchasing 
agents,  the  auditors  and  the  operating  officers  of  the  respondents 
were  in  many  cases  examined  as  well  as  dealers  in  these  articles 
involved. 

The  articles  which  a  railroad  company  has  occasion  to  buy  arc 
very  numerous.  Some  of  these  are  extensively  used,  others  only 
in  limited  quantity.  The  lists  furnished  by  some  of  the  re- 
spondents sho^'  prices  of  a  great  number  of  different  items  and 
the  course  of  these  different  prices  is  by  no  means  uniform 
among  the  various  items.  Evidently  no  general  average  can  be 
constructed  which  is  reliable  without  knowing  the  quantity 
which  is  used  of  each  article.  An  advance  in  the  price  of  coal 
would  be  of  vital  consequence  to  a  railway  and  would  be  in  no 
wise  offset  by  a  corresponding  decline  in  feather  dusters. 
While,  however,  it  is  impossible  to"  reach  any  mathematically 
correct  conclusion  it  is  possible  from  an  examination  of  these 
figures  and  this  testimony  to  affirm  with  confidence  certain 
general  facts. 

Probably  the  three  most  important  items  which  enter  into  the 
maintenance  and  operation  of  a  railroad  are  steel  rails,  ties  and 
fuel.  As  illustrating  the  history  of  the  prices  of  these  articles 
we  give  below  the  statement  of  the  Gulf,  Colorado  &  Santa  Fe, 
showing  the  average  prices  paid  for  the  years  in  question,  the 
rails  and  coal  by  the  ton  and  the  ties  by  the  piece. 
11  I.  C.  C.  Kep.— 16. 
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For  the  year  ending  June  30. 


Rails 

Ties 

Coal, 

1892 

$41.19 

.434 

3.43 

1896 

30.28 

.325 

3.09 

1902 

30.81 

.398 

2.57 

1903 

31.53 

.443 

2.01 

The  above  table  differs  from  corresponding  information  fur- 
nished by  most  of  the  respondents  in  that  it  shows  a  decline  in 
the  price  of  fuel  from  1902  to  1903.  This  is  probably  due  to 
the  substitution  of  oil  for  coal  on  its  Texas  lines.  Generally 
the  cost  of  fuel  to  the  respondent  carriers  increased  from  1902 
to  1903 ;  otherwise  the  table  is  fairly  representative  of  the  vari- 
ous lines  which  are  parties  to  this  inquiry.  Grenerally  speak- 
ing the  cost  of  steel  rails,  including  the  item  of  freight,  was 
greater  in  1892  than  in  1902.  The  cost  of  ties  was  some- 
what greater  in  1902  than  ten  years  before.  It  seems  to  be 
true  that  the  price  of  all  lumber,  and  this  is  a  very  important 
item  in  the  operation  of  a  railway,  had  somewhat  increased  in 
those  ten  years,  the  amount  of  the  increase  depending  upon  the 
character  of  the  lumber.  The  cost  of  fuel  had  in  the  majority 
of  cases  substantially  declined  in  the  same  ten  years.  Taking 
all  supplies  together  it  is  our  opinion  that  these  respondents 
paid  no  more  in  1902  than  they  had  paid  in  1892  for  the  same 
quantities;  in  other  words  that  the  cost  of  the  materials  and 
supplies  which  a  railroad  company  has  occasion  to  buy  in  the 
maintenance  and  operation  of  its  railroad  was  no  greater  in 
1902  than  it  had  been  ten  years  before.  From  1892  to  1897 
there  was  a  sharp  decline  in  prices  and  from  1897  to  1902  a 
corresponding  advance.  There  had  been  a  further  advance  be- 
tween 1902  and  1903,  but  these  advances  had  been  more  than 
offset  by  reductions  occurring  in  the  latter  part  of  1903  and  the 
early  part  of  1904  when  most  of  the  testimony  upon  this  sub- 
ject was  taken. 

One  of  the  most  important  items  which  enter  into  the  ex- 
pense of  railroad  operation  is  the  cost  of  equipment.  For  the 
purpose  of  arriving  at  some  satisfactory  opinion  on  this  subject 
the  Commission  examined  in  this  proceeding  the  first  vice  presi- 
dent of  the  American  Car  and  Foundry  Companv  and  in  an- 
il I.'  C.  C.  Rkp. 
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other  similar  proceeding  the  general  manager  of  the  construc- 
tion department  of  the  Pullman  Company.  The  testimony  of 
these  gentlemen  agrees. 

The  price  of  cars  depends  on  financial  conditions  as  well  as 
the  cost  of  producing  the  car  itself.  "When  it  is  possible  to  fi- 
nance large  purchases  of  equipment  to  good  advantage  rail- 
roads buy  freely  creating  a  good  demand  and,  therefore,  a  high 
price.  Upon  the  other  hand  in  times  of  financial  depression 
when  it  is  difficult  to  borrow  large  sums  of  money  purchases  of 
cars  fall  off  thereby  lessening  the  demand  and  forcing  down 
the  price.  It  was  said  that  the  same  car  in  February,  1904, 
could  be  bought  for  15  per  cent  less  than  in  July,  1903,  largely 
for  the  reason  above  indicated. 

The  cost  of  building  a  car  also  of  necessity  varies  with  the 
changes  in  cost  of  materials  and  labor  which  have  been  about 
the  same  in  the  car  shop  as  in  other  railroad  operations.  What 
should  be  especially  noted,  and  what  largely  accounts  for  the 
apparent  great  increase  in  price  is  the  fact  that  the  car  of  today 
differs  radically  from  the  car  of  ten  or  twelve  years  ago.  The 
capacity  of  the  modern  car  is  much  greater.  The  coal  car  of 
1892  which  sold  for  $600  had  a  capacity  of  25  or  30  tons.  The 
coal  car  of  1902  which  sold  for  $1,100  was  a  steel  car  with  a 
capacity  of  50  tons. 

This  increase  in  capacity  has  been  secured  without  a  cor- 
responding increase  in  the  w^eight  of  the  car.  Taking  the  in- 
crease in  capacity  at  100  it  was  said  that  the  corresponding  in- 
crease in  weight  would  be  approximately  75.  This  adds,  as 
will  be  more  fully  explained  later,  to  the  efficiency  of  the  car 
by  increasing  the  amount  of  paying  freight  in  comparison  with 
the  dead  weight.  There  are  also  many  improvements  in  the 
construction  of  cars  which  add  to  the  ease  and  convenience  of 
operation  but  which  also  add  something  to  the  cost  of  the  car. 

From  all  this  testimony  we  conclude  that,  while  freight  cars 
iby  the  car  cost  much  more  in  1902  than  1892,  if  estimated  in 
unit  of  capacity  and  still  more  in  unit  of  efficiency  the  cost  had 
not  materially  increased.  The  price  declined  between  1892 
and  1897  and  advanced  again  up  to  1902.  In  February,  1904, 
it  was  somewhat  less  than  in  1902. 
11  I.  C.  C.  Eep. 


244  INTERSTATE    COMMERCE    REPORTS. 

Freiglit  cars  are  today  equipped  with  air  brakes  and  auto- 
matic couplers  and  it  was  said  that  this  added  from  $60  to  $70 
to  the  cost  of  each  car.  In  what  is  above  said  as  to  the  price  of 
cars  the  cost  of  this  equipment  is  not  included.  ^Vhethe^  in 
actual  use  these  appliances  are  worth  to  the  railway  company 
what  they  cost  is  a  disputed  question. 

The  evidence  as  to  the  cost  of  locomotives  is  less  complete 
than  in  case  of  cars.  Engines  like  cars  are  of  much  greater 
capacity  today  than  formerly,  and  they  are  also  equipped  with 
many  improved  devices  which  are  supposed  to  add  to  the  value 
in  actual  operation.  In  units  of  tractive  power  the  difference 
is  less  than  when  given  by  the  engine,  even  when  so  measured 
w^e  are  inclined  to  think  that  they  were  distinctly  higher  in  1902 
than  in  1892.  The  ownership  of  the  various  locomotive  works 
of  the  United  States  has  been  so  adjusted  within  the  last  few 
years  that  "suicidal  competition"  no  longer  exists  and  this  fact 
is  easily  observed  in  the  price  which  railways  are  compelled 
to  pay. 

Much  the  largest  single  item  of  expense  in  the  maintenance 
and  operation  of  a  railroad  is  labor  and  the  ground  urged  by 
railways  with  most  confidence  in  justification  of  these  advances 
is  a  corresponding  increase  in  the  price  of  labor.  Our  informa- 
tion upon  this  subject  is  more  satisfactory  than  that  touching 
the  cost  of  materials  and  suppliies  for  the  reason  that  since  1887 
railways  have  made  statistical  returns  to  the  Conunission  show- 
ing tlie  wages  paid  the  different  classes  of  labor  in  their  employ. 
From  tliese  returns  taken  in  connection  with  the  testimonv  in 
the  case  an  opinion  can  be  reached  with  much  confidence. 

Comparing  1892  with  1902  we  find  that  the  rate  of  wages 
was  not  greatly  different.  With  some  classes  of  employee:* 
there  liad  l)een  a  reduction  with  other  classes  an  advance.  On 
the  wliolc  the  average  rate  per  diem  paid  railway  employees 
of  all  classes  had  somewhat  increased. 

Labor  is  apparently  the  commodity  whose  price  falls  and  ad- 
vances last.  Certainly  this  was  true  with  reference  to  railroad 
operations  from  1897  to  1904.  Advances  in  wages  up  to  1902 
had  hcon  nothing  like  the  corresponding  advances  in  supplies 
and  materials,  and  notliing  like  the  increase  in  the  gross  or  net 
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revenues  of  the  railways.  In  the  years  1902  and  1903  very 
material  advances  in  the  price  of  labor  were  made.  These 
were  not  all  at  the  same  time  nor  was  the  amount  by  any  means 
the  same  in  case  of  the  different  classes.  We  are  inclined  to 
think  that  the  wages  paid  by  the  railroads  under  investigation 
rose  during  these  two  years  something  like  10  per  cent. 

How  great  is  the  significance  of  this  fact  will  be  realized 
when  it  is  remembered  that  the  Gulf,  Colorado  &  Santa  Fe  paid 
out  for  labor  during  the  year  1903,  $3,450,853  and  that  the 
labor  payments  of  the  Atchison,  Topeka  &  Santa  Fe  during  the 
same  period  aggregated  $14,672,185.  This  increase  therefore 
means  to  the  Atchison  system  an  addition  of  $1,812,303  to  its 
operating  expenses,  and  a  corresponding  reduction  from  its  net 
income. 

The  railroads  insist  that  this  advance  in  the  per  diem  wages 
does  not  represent  the  actual  increase  in  the  cost  of  the  labor 
itself  for  the  reason  that  owing  to  the  regulations  and  require- 
ments of  the  various  labor  organizations  that  labor  is  less  effi- 
cient. For  illustration,  a  station  agent  formerly  did  the  work 
of  a  telegraph  operator  whereas  today  two  persons  must  be 
employed.  Without  expressing  any  opinion  as  to  the  reason- 
ableness of  these  regulations  and  requirements  we  are  inclined 
to  think  that  the  claim  is  well  taken  and  that  there  has  been 
for  various  reasons  a  loss,  as  compared  with  ten  or  twelve  years 
ago,  in  the  quantity  of  work  which  a  day's  labor  means. 

Upon  the  other  hand  it  must  be  carefully  observed  that  owing 
to  the  introduction  of  certain  economies  in  railroad  operation 
a  given  quantity  of  work  produces  a  much  greater  result. 
These  different  economies  come  mostly  to  the  same  end,  the 
handling  of  a  greater  amount  of  paying  freight  in  a  train. 

We  have  already  seen  that  there  has  been  a  great  increase  in 
the  capacity  of  the  modem  car.  The  car  in  use  today  will 
load  from  25  to  75  per  cent  heavier  than  the  car  actually  in  use 
a  dozen  years  ago.  Here  are  two  sources  of  saving ;  the  single 
car  can  be  maintained  and  operated  more  cheaply  than  two 
cars  of  the  same  combined  weight,  and  there  is  also  a  saving  in . 
that  the  dead  weight  in  case  of  the  single  car  is  less  in  propor- 
tion to  the  paying  load. 
11  L  C.  a  Eep. 


246  INTEKSTATE    COMMERCE    BEPOETS. 

The  \vhole  system  of  operation  has  changed.  Formerly  a 
certain  number  of  cars  were  assigned  to  a  certain  haul.  To- 
day every  engine  is  given  its  rated  capacity  for  a  certain  char- 
acter of  freight  and  is  not  sent  out,  so  far  as  possible,  unless  it 
is  loaded  up  to  that  capacity.  This  results  in  increasing  the 
train  load  while  the  number  of  trainmen  remains  the  same. 

The  reduction  in  grades,  which  has  proceeded  extensively  up- 
on most  of  the  respondent  lines  accomplishes  the  same  purpose. 
The  importance  of  this  is  well  shoAvn  by  the  testimony  of  the 
general  superintendent  of  the  St.  Louis  Southwestern  Railway 
who  stated  that  one  of  the  standard  engines  of  that  company 
would  haul  from  Gray's  Point  to  Pine  Bluff  1,800  tons,  from 
Pine  Bluff  to  Texarkana  950  tons,  from  Texarkana  to  Fort 
Worth  740  tons,  and  from  Mount  Pleasant  to  Tyler  480  tona. 
It  must  be  remembered  that  the  expense  of  operating  the  train 
from  Gray's  Point  to  Pine  Bluff  is  not  greater  and  probably  less 
than  from  Mount  Pleasant  to  Tyler,  although  the  quantity  of 
j)aying  freight  hauled  is  nearly  four  times  as  great. 

All  this  has  required  enormous  outlays  in  putting  the  road- 
\vay  into  proper  shape  and  buying  modern  equipment,  and  this 
must  be  taken  into  account  in  an  estimate  of  the  importance  of 
these  economies  and  their  effect  upon  rates ;  but  at  present  we 
are  concerned  simply  with  the  cost  of  labor.  Just  how  great 
their  effect  here  has  been  can  only  be  determined  by  inquiring 
what  it  costs  for  the  labor  to  move  a  ton  of  freight  one  mile  to- 
day as  compared  with  former  years.  The  following  tables 
have  been  compiled  from  the  statistics  of  the  Commission  and 
are  inserted  as  instructive  upon  this  point 
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TABLE  NO.  1. 

Average  Number  of  Tons  Carried  1  Mile  Per  l)ay>  \^ork  Performed  by 

Hallway  Employees  (Excluding  General  0 moors),  ond  Averag* 

Daily  Compensation  for  Years  Named  Eudlnjf  June  30. 


Naineoc  Bwid. 


noscfl  on  total 
number  of  dayia 
worke*He]Cclu'i' 
Jn^ir  gtfiiurtiJ  offi- 
cers. ) 


Ton- 

pflt- 
day^ft 


Aver- 

Agcdal- 
\y  eom- 

tiim. 


Dni^ed  on  dAyH 
worked  ofl- 

slgoed  to  con- 
ducting traoa- 
portuiion. 


Ton- 
mUcs 
per 
day's 
work. 


Aver* 

ly  com- 
jieiiK* 
tion. 


1892  

iSflfl  

IfiOS  

1903  

1904  

St.  Loida  Southwestern  Railway: 

1892  

3896  

1902  

1903  

1904  

St,  Louis  Aitd  San  FranciBc^  R&ilroiid: 

1892  

leoo  

1902  

1903  

1904  

MJMouri  Pacific  Kailway: 

1892  

1890  

1902  

1903  

1904  

Bt.  Tx>iiia,  Iron  Mountain  and  Southern  Ry.: 

1892 

1896  

1902  

1903  

1904  

TexM  and  Piidflc  Railway: 

1892  

1896  

1902  

1903  

1904 

Intemational  and  Great  Nortliern  Railroad: 

1892  

1E90  

1S02  

1003  

1904  
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319 
38S 
484 
441 
345 

292 
344 
321 
306 
381 

302 
293 
378 
351 
350 

300 
312 
359 
394 
344 

324 

401 
492 
510 

407 

279 
312 
33fl 

3rm 
298 

203 
222 
358 
341 

341 


91.91 
2.07 
2,17 
2.20 
2.09 

1,88 
1.95 
1,79 
L8S 
1,97 

1,82 
1,84 

1.99 
2,00 
1.96 

1.80 
L88 
1,91 
2,01 
2.00 

1,85 
1.80 
1,02 
1,97 
1.99 

2.11 
2,06 
1.00 
1.91 
2,01 

2.01 
2.00 
2,11 
2.12 
2,11 


729 

917 

1J47 

1,072 
936 

006 
738 
920 
B90 
818 

654 
572 
838 
731 
851 

746 
615 

813 
881 
771 

838 

901 

1.187 

1,271 

1,072 

710 

828 

M63 

873 

676 

485 
458 
984 
058 
85S 


(2.25 
2.37 
2.49 
2.57 
2.62 

2.10 
2.16 
1.99 
2.12 
2.10 

2.10 
2.11 
2.35 
2.29 

2.47 

2.13 
2.10 
2.17 
2,3! 
2.31 

2.20 

2.17 
2.21 
2,20 
2.28 

2.73 
2,57 
2,04 

2.37 
2.30 

2,27 
2.19 

2.79 
2,00 
2.64 
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TABLE  NO.  1.— Continued. 

Average  Number  of  Tons  Carried  1  Mile  Per  Day's  Work  Performed  l^ 

Railway  Employees  (Excluding  General  Officers),  and  Average 

Daily  Compensation  for  Years  Named  Ending  June  30. 


Based  on  total 

Based  on  days 

number  of  days 

worked    as- 

worked (exclud- 

signed to  con« 

ing  general  offi- 

ducting trans- 

cers). 

portation. 

Name  of  Boad. 

Ton- 

Aver- 

Ton- 

Aver- 

miles 

agedai- 

miles    i 

igedai- 

dS^'s 

ly  com- 
pensa- 

per    1 
days 

y  com- 
pensa- 

work. 

tion. 

work. 

tion. 

Gulf,  Ck>lorado  and  Santa  Fe  Railway: 

1892   

197 
231 

$2.00 
2.04 

527 
645 

$2.40 

1896    

2.56 

1902    

408 
425 

2.09 
2.05 

1,122 
1,269 

2.65 

1903    

2.60 

1904    

395 

2.15 

1,100 

2.69 

Atchison,  Topeka  and  Santa  Fe  Railway: 

1892    

1896    

316 

1.99 

826 

2.47 

1902    

482 
415 

1.99 
2.06 

1,158 
1,199 

2.35 

1903    

2.66 

1904    

431 

2.15 

1,057 

2.61 

Chicago,  Rock  Island  and  Texas  Railway: 

1892^  

. . . 

. . . 

1896    

148 

1.77 

409 

2.21 

1902    

388 
452 

1.97 
2.03 

1,056 
1,068 

2.26 

1903    

2.20 

1904" 

Chicago,  Bock  Island  and  Pacific  Railway: 

1892    

304 

1.92 

744 

2.3t 

1896    

344 

1.95 

825 

2.34 

1902    

402 

2.02 

989 

2.47 

1903    

366 

1.95 

799 

2.22 

1904    

375 

2.11 

970 

2.42 

*No  report. 

*  Forms  a  part  of  the  Chicago,  Rock  Island  &  Gulf  By. 
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TABLE  NO.  2. 

Av«nk^  Number  of  Tons  Canrlefi  One  MUe  Per  Dollar  of  Compejieatlon 

Pftld  to  lUiJwar  Empluyocs  fEiuludlnff  General  OBQcers).  ami  Average 

Dflilj^  Compenflntlon  for  Years  Naiuerl  EnrJing  June  UO* 


Kune  oif  BifMd. 


Based  on  total 
cfjm|)eiiftatk>n 

eraJ  ofn^.-ei'S^, 


Bueed  on  oohl. 
fiGQ^atlon  a&, 
E^igued  to  con_ 
dui^tlu^  imns 


|it?r 
iJoNiir, 


^Vver- 
a^  dai- 
ly f  om- 
petisa- 
tlon. 


TOQ- 

miJes 


Avf^r- 
agedui^ 


lliwouri,  Kanaofl  &nd  Texas  B&ilway; 

1892  

1896  

1902  

1903  

1904  

8t  Looia  Boiitli7e«t«m  Eailuay: 

1802  

ISOfi 

1902  

1003  

1&04  

ft  hatuiB  and  San  Francisco  Hailroad: 

1892  

1696  

1002  

1903  

1004  

Ifusgmi  Pacific  Railway: 

1892  ., 

1896  

1903 

1903  

1904  

Bt*  Louis,  Iron  Mountain  aiid  Southern  Ry. 

1892  

189a  

1002  

1003  

1004  

Teraa  and  Pacific  Railway; 

1803  

1896  

1902  

1003  

1004  

Internal tional  and  Great  Northern  Railroad; 

1892  

1S9C  

1002  

J0O3  

1904 
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1€7 
187 
222 
201 
165 

155 
176 
179 

193 

loa 

159 
180 
175 
179 

167 
666 

188 
100 
172 

174 

215 
256 
262 
235 

132 
152 
176 
160 

148 

101 
111 

170 
161 

101 


$1,01 
2.07 
2.17 
2.20 
2.09 

hSS 
1.95 
h70 
1,88 
1,97 

1.82 
1.S4 
hOO 
2,00 
1,96 

J. 80 
1.88 
1,91 
2.01 

2.00 

1.85 
1,30 
1.92 
1.07 
1.90 

2.11 
2,06 
1.90 
1,91 
2,01 

2.01 
2.00 
2,11 

2.12 
2.11 


324 

387 
461 
410 
372 

289 
342 

465 
419 


303 
271 
357 

310 
345 

350 
293 
376 
381 
333 

367 
416 
537 
563 
470 

260 
322 
395 
370 
203 

213 
210 
352 
330 
325 


$2.25 

2.37 
2.49 
2,57 
2.52 

2.10 

2.16 
1.08 
2,12 
2.10 

2.16 
2.11 

2.35 
2.29 
2.47 

2.13 
2.10 
2.17 
2,31 
2,31 

2.29 
2.17 
2.21 
2,26 

2.23 

2.7^ 
2.67 
2.04 
2.37 
2,30 

2,27 
2.1ft 

2.79 
2.90 
2.04 
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TABLE  NO.  2-Continued. 

Average  Number  of  Tons  Carried  One  Mile  Per  Dollar  of  Compensatioa 

Paid  to  Railway  Employees  (Excluding  General  Officers),  and  Average 

Daily  Compensation  for  Years  Named  Ending  June  30. 


Name  of  road. 


Based  on  total 
compensation 

(excluding  gen- 
eral officers). 


Ton- 
miles 
per 
dollar. 


Aver- 
age dai- 
ly com- 

pensa- 
tion. 


Based  on  com- 
pensation as- 
signed to  con- 
ducting trans- 
portation^^ 


Ton- 
miles 
per 
dollar. 


Aver- 
agedai- 
ly  com- 
pensa- 
tion. 


<jlulf,  Colorado  and  Santa  Fe  Railway: 

1892    

1896    

1902    

1903    

1904    

Atchison,  Topeka  and  Santa  Fe  Railway: 

1892  

1896  

1902  

1903  

1904  

Oiicago,  Rock  Island  and  Texas  Railway: 

1892' 

1896  

1902  

1903  

1904*  

Clhicago^  Rock  Island  and  Pacific  Railway: 

1892    

1896    

1902    

1903    

1904    


98 

$2.00 

219 

113 

2.04 

252 

196 

2.09 

423 

207 

2.05 

488 

183 

2.15 

409 

i59 

i.99 

334 

242 

1.99 

492 

202 

2.06 

468 

201 

2.15 

405 

84 

i.77 

'  185 

197 

1.97 

467 

223 

2.03 

485 

158 

1.92 

312 

177 

1.95 

352 

198 

2.02 

401 

188 

1.95 

361 

178 

2.11 

401 

2.65 
2.60 
2.09 


2.47 
2.35 
2.50 
2.01 


2.21 
2.26 
2.20 


2.39 
2.34 
2.47 
2.22 
2.42 


*No  report. 

'  Forms  a  part  of  the  Chicago^  Rock  Island  &  Gulf  Ry. 
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The  first  of  these  tables  treats  a  day's  work  as  the  unit  and 
inquires  how  many  miles  a  single  day's  work  on  the  average 
moves  a  ton  of  freight.  General  officers  are  excluded  in  the  first 
half  of  the  first  table  but  all  other  employees  are  embraced, 
while  in  the  second  half  of  that  table  only  those  employees  who 
are  engaged  in  conducting  transportation  are  considered.  In 
the  second  table  the  computation  is  made  in  the  same  way  save 
that  a  dollar  is  made  the  unit  This  table  shows  how  many 
tons  were  moved  one  mile  by  the  expenditure  of  $1.00  in  labor 
during  the  years  mentioned.  An  examination  of  these  tables 
shows  that  while  the  average  per  diem  cost  of  labor  has  in- 
creased, $1.00  expended  in  labor  would  move  more  freight  in 
1902  and  1903  than  it  had  at  any  time  previously.  The  show- 
ing for  1904  indicates  a  slight  decrease  as  compared  with  1903. 

It  should  also  be  noted  that  these  computations  are  some- 
what misleading  for  the  purposes  of  comparison  for  this  rea- 
son. For  the  last  eight  years  these  respondents  have  for  the 
most  part  been  making  upon  their  lines  extensive  improve- 
ments. This  subject  will  be  referred  to  later  and  is  only 
mentioned  here  to  call  attention  to  the  fact  that  the  compensa- 
tion paid  laborers  engaged  in  the  making  of  these  improve- 
ments is  embraced  in  these  conclusions.  The  wages  paid  em- 
ployees who  are  reducing  a  grade,  laying  new  steel,  putting  on 
new  ballast,  or  making  any  other  addition  to  the  property,  un- 
less the  work  is  being  done  by  contract,  enter  into  the  amount 
paid  for  labor  and  increase  the  total  number  of  days  work.  If 
this  element  could  be  eliminated  from  the  computation  the 
showing  would  be  somewhat  more  favorable  in  recent  years. 

It  must  also  be  borne  in  mind  that  the  economies  to  which 
reference  has  been  made  are  not  altogether,  nor  perhaps  mainly 
responsible  for  the  apparent  increased  efficiency  of  labor.  An- 
other and  most  important  factor  enters  into  this  result 

When  the  last  of  this  testimony  was  taken  the  rate  on  iron 
articles  from  Pittsburg  to  Hong  Kong  was  60  cents  per  hun- 
dred and  of  this  through  rate  the  rail  carrier  to  the  Pacific 
Coast  obtained  as  its  division  40  cents.  At  the  same  time  the 
local  rate  from  Pittsburg  to  Ash  Fork  on  the  Santa  Fe  was 
$2  per  hundred  pounds.  The  freight  for  Hong  Kong,  if  ship- 
11  I.  C.  C.  Bep. 
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ped  via  the  Santa  Fe,  moved  through  Ash  Fork  and  possibly 
in  the  same  train  with  similar  freight  for  that  destination. 
The  carriers  justify  this  great  disparity  between  the  rate  to  in- 
terior points  and  the  rate  to  Pacific  Coast  terminals  by  the  claim 
that  the  rate  to  the  interior  point  is  reasonable  while  that  to 
the  coast  is  fixed  by  competition.  When  asked  how  a  rate  of 
40  cents  to  San  Francisco  can  be  remunerative  if  a  rate  of  200 
cents  to  Ash  Fork  800  miles  nearer  than  San  Francisco  is  rea- 
sonable they  answer,  that  when  once  the  railroad  and  the  facili- 
ties for  operation  have  been  provided  additional  freight  can  be 
taken  at  a  profit  at  very  much  less  than  what  is  reasonable  for 
local  traffic.  The  roadway  must  be  maintained,  stations  must 
be  kept  up,  many  of  the  officers  must  be  employed  and  paid 
whether  the  business  done  is  much  or  little. 

Without  intending  to  suggest  that  any  such  disparity  as  that 
referred  to  can  be  just  or  reasonable,  and  without  affirming  that 
the  increase  of  tonnage  does  not  and  must  not  increase  those 
expenses  which  are  assumed  to  be  fixed,  it  is  certainly  a  funda- 
mental fact  that  traffic  can  be  handled  more  cheaply  over  a  given 
railroad  in  large  quantities  than  in  small  quantities.  To  this 
there  are  exceptions.  It  may  happen,  and  it  has  happened  that 
too  much  freight  is  offered  so  that  its  very  abundance  by  pro- 
ducing congestion  of  traffic  has  operated  to  increase  the  expense 
of  handling  it;  but  all  that  is  temporary  in  its  nature.  In- 
crease in  the  amount  of  traffic  should  operate,  other  things  be- 
ing equal,  to  reduce,  not  to  advance  freight  rates.  Increase  in 
traffic,  other  things  being  equal,  should  and  does  operate,  the  rate 
remaining  the  same,  to  increase  the  net  revenues  of  the  carriers. 

Now  within  the  last  seven  years  there  has  been  upon  these 
lines  in  question  in  common  with  most  other  railways  in  the 
United  States  a  most  remarkable  increase  in  the  amount  of 
traffic  handled  and  this  increase  alone,  if  handled  under  favor- 
able conditions,  would  enormously  increase  the  net  returns  to 
these  companies  and  the  value  of  the  properties.  Below  is  given 
a  table  showing  in  case  of  the  various  respondents  the  number 
of  tons  per  train  mile  and  the  number  of  tons  per  loaded  car 
mile  for  the  years  named,  together  with  the  percentage  of  emp- 
ty car  mileage  and  the  passenger  train  and  car  mileage. 
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This  table  is  most  instructive.  It  shows  an  increase  of  from 
60  to  100  per  cent  in  tonnage,  an  increase  of  from  60  to  300 
per  cent  in  the  number  of  tons  per  train  mile  and  an  increase  of 
from  60  to  300  per  cent  in  the  carloading  of  the  various  re- 
spondents. 

It  is  evident  that  the  first  justification  of  the  carriers  for 
these  advances,  that  increased  cost  of  operation  due  to  the  in- 
creased price  of  supplies  and  labor,  is  not  necessarily  a  valid 
one.  Taking  the  item  of  labor  upon  which  most  stress  is  laid 
it  conclusively  appears  that  $1.00  will  transport  more  tons  one 
mile  today  than  it  would  six  years  ago  when  labor  was  cheap- 
er than  today,  or  to  put  the  proposition  in  another  way,  that, 
having  reference  to  the  item  of  labor,  the  cost  of  transporting 
a  ton  of  freight  a  given  distance  is  less  today  than  six  years  ago 
and,  therefore,  that  the  profit  at  the  same  rate  is  greater  now 
than  formerly,  while  in  addition  the  number  of  tons  transported 
is  greatly  increased.  The  adoption  of  new  economies  in  opera- 
tion and  the  increase  in  tonnage  have  been  such  as  to  much  more 
than  offset  the  effect  of  any  advance  in  the  materials  used  or  the 
cost  of  the  labor  employed. 

But  this  is  by  no  means  conclusive  against  these  advances. 
A  railway  should  earn  more  in  times  of  prosperity  than  dur- 
ing periods  of  financial  depression.  Whether  rates  are  fairly 
adjusted  must  be  determined  largely  by  the  net  result  As 
bearing  upon  this  question  the  following  table  may  be  consult- 
ed. It  shows  with  respect  to  each  of  the  respondent  carriers 
the  mileage  operated,  the  capitalization,  gross  earnings,  operat- 
ing expenses,  net  earnings,  cost  of  maintenance  of  way,  cost  of 
maintenance  of  equipment,  cost  of  conducting  transportation, 
and  general  expenses,  all  per  mile  of  line,  together  with  the 
average  net  receipts  per  ton  mile. 
11  I.  C.  C.  Rep.— 17. 
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Wliile  the  Missouri  Pacific  is  made  a  respondent  that  line 
does  not  in  fact  participate  in  this  traffic  and  may  be  disregarded 
in  the  discussion.  Of  the  5,000  miles  of  line  operated  by  the 
Atchison,  Topeka  &  Santa  Fe  only  a  comparatively  few  miles 
are  involved  in  the  movement  of  this  traffic  and  the  statistics 
given  with  respect  to  that  company  are  chiefly  valuable  for  pur- 
poses of  comparison.  In  a  somewhat  less  degree  the  same  is 
true  of  the  Chicago,  Rock  Island  &  Pacific. 

It  will  be  noted  that  in  case  of  some  lines,  notably  the  St. 
Louis  and  San  Francisco,  the  mileage  has  very  much  increased 
since  1892.  Our  understanding  is  that  these  increases,  where 
they  occur  during  the  years  1901,  1902,  1903,  and  1904,  are 
due  to  new  construction,  and  the  tendency  of  this  would  be  to 
reduce  somewhat  both  gross  and  net  earnings  per  mile,  since  the 
newly  opened  lines  w-ould  not  do  as  much  business  per  mile  as 
the  older  portions  of  the  system. 

An  examination  of  this  table  shows  that  gross  earnings  per 
mile  were  in  all  cases  larger  in  1903  than  in  1892  and  where  the 
mileage  was  identical  the  increases  were  large.  There  has  also 
been  a  progressive  increase  in  gross  earnings  in  recent  years. 
Xet  earnings  show  in  all  cases  an  increase,  in  most  cases  a  sub- 
stantial increase  and  in  some  a  large  increase. 

In  attempting,  however,  to  draw  a  conclusion  from  these  net 
earnings  it  must  be  carefully  borne  in  mind  that  the  amount  of 
the  net  earnings  may  be  to  a  very  large  extent  varied  according 
to  the  policy  of  the  management  in  directing  expenditures  in 
the  maintenance  of  way  and  equipment  and  also  by  the  method 
of  bookkeeping  adopted.  It  cannot  be  assumed  because  the 
net  earnings  sliowTi  in  one  year  are  somewhat  greater  or  less 
than  those  shown  in  another  year,  or  because  the  net  earnings 
shown  upon  one  system  are  greater  or  less  than  those  upon  some 
other  that  this  correctly  reflects  the  actual  net  earning  capacity 
of  the  two  systems  generally  or  for  the  years  indicated. 

The  item  of  conducting  transportation  cannot  be  much  modi- 
fied. Whenever  a  train  moves  so  much  coal  must  be  used  and 
so  many  men  employed  at  the  time  of  the  movement  With 
maintenance  of  way  and  equipment  this  is  not  so.  A  certain 
amount  must  be  expended  to  keep  the  roadbed  and  other  perma- 
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nent  structures  and  the  rolling  stock  in  a  going  condition,  but 
a  certain  other  amount,  although  necessary  to  keep  the  prop- 
erty good  in  the  long  run  may  be  laid  out  sooner  or  later  ac- 
cording to  the  will  of  the  management.  For  example,  rails 
must  be  relaid  but  the  time  of  relaying  can  usually  be  varied 
for  a  considerable  period.  So  in  the  renewal  of  a  bridge  or  a 
culvert  there  is  a  leeway  of  years  usually.  A  car  or  an  engine 
can  be  used  after  good  economy  would  require  its  abandonment 
The  building  of  a  station  can  be  postponed  almost  indefinitely. 
From  these  considerations  it  results  that  the  management  can 
without  taking  from  or  adding  to  the  items  which  are  actually 
needed  to  keep  the  property  good  vary  for  a  particular  year  or 
even  for  a  series  of  years  by  several  hundred  dollars  per  mile  the 
cost  of  operation  and  thereby  the  net  results. 

In  addition  to  this  the  amount  charged  to  maintenance  may 
be  greatly  varied  by  the  manner  in  which  the  accounts  are  kept. 
A  new  car  is  purchased  in  the  place  of  an  old  one.  It  is  largely 
more  efficient  and  more  expensive.  What  part  of  it  shall  be 
charged  to  maintenance  and  what  part  to  permanent  improve- 
ment ?  So  of  the  replacement  of  rails,  bridges,  culverts,  depots 
and  whatever  enters  into  the  construction  and  equipment  of  a 
railroad.  Some  railroads  carefully  separate  what  is  properly 
maintenance  from  what  is  strictly  an  addition;  others  are 
liberal  in  the  making  of  these  distinctions,  charging  more  to 
maintenance  and  renewal  and  less  to  betterment,  while  still 
others  charge  all  improvements  against  operating  expenses. 

The  general  tendency  in  all  parts  of  the  country  is  to  charge 
more  to  operation  than  formerly,  and  that  tendency  is  perhaps 
more  marked  in  Texas  than  elsewhere  for  the  reason  that  under 
the  stock  and  bond  law  of  that  state  no  railroad  company  can 
issue  stocks  and  bonds  in  excess  of  the  value  put  upon  its  prop- 
erty by  the  state  commission.  This  law  was  enacted  in  1894 
and  went  into  effect  in  1895.  The  valuation  of  those  railroads 
which  had  been  previously  constructed  made  at  that  time  was  in 
all  cases  much  less  than  their  capitalization,  and  although  since 
then  those  railroads  have  been  improved  often  to  the  extent  of 
from  $4,000  to  $8,000  per  mile,  there  is  still,  with  possibly  one 
exception,  no  case  in  which  the  present  valuation  is  sufficient 
11  I.  C.  C.  Rep. 
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to  authorize  an  increase  of  the  stocks  and  bonds ;  hence  no  rail- 
road company  in  Texas  can  borrow  money  for  the  purpose  of 
making  permanent  improvements  unless  that  debt  be  carried  in 
some  unsecured  form.  The  railroads  of  that  state  in  1S95  were 
in  poor  condition.  Since  then  the  increase  of  traffic  and  the 
demands  of  economical  operation  have  required  the  virtual  re- 
construction of  most  of  the  principal  lines.  These  improve- 
ments have  generally  been  made  out  of  earnings,  some  times  by 
a  direct  charge  to  operating  expenses  and  some  times  through 
the  income  account  The  general  effect  has  been  to  increase 
very  much  the  book  cost  of  operation  and  to  decrease  correspond- 
ingly net  earnings. 

As  an  illustration  we  may  select  the  Gulf,  Colorado  &  Santa 
Fe  Railway.  The  mileage  of  this  system  has  continued  almost 
identical  since  1892.  Its  gross  earnings  increased  from  $4,783 
per  mile  in  1892  to  $6,702  in  1903.  Its  net  earnings  rose  from 
$270  per  mile  in  1892  to  $1,976  in  1901,  but  while  the  gross 
continued  to  advance  from  1901  the  net  fell  from  $1,976  in 
1901  to  $1,178  in  1903.  If  this  decline  in  net  earnings  was 
due  to  increased  cost  of  operation  following  upon  increased 
cost  of  supplies  and  labor  that  certainly  would  be  a  very  sub- 
stantial reason  for  an  increase  in  rates,  but  such  evidently  was 
not  the  fact 

It  will  be  seen  that  the  cost  of  conducting  transportation  was 
almost  exactly  the  same  in  1901  as  it  was  in  1903,  but  that  the 
combined  cost  of  maintaining  way  and  equipment  had  increased 
from  $1,781  to  $2,668.  The  general  superintendent  of  the 
St.  Louis  Southwestern  Railway  testified  that  from  $800  to 
$1,000  per  mile  was  a  fair  allowance  for  maintenance  of  way. 
The  average  cost  of  maintaining  way  and  structures  upon  all 
lines  in  Group  VIII  for  the  year  1903  was  $717,  and  in  Group 
IX  $703  per  mile.  The  same  item  in  case  of  the  Atchison,  To- 
peka  &  Santa  Fe  for  the  years  1901  and  1902  was  about  $750. 
The  Gulf,  Colorado  &  Santa  Fe  runs  through  substantially  the 
same  country,  has  substantially  the  same  gross  earnings,  from 
substantially  the  same  kinds  of  traffic  as  the  Missouri,  Kansas 
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&  Texas,  the  St.  Louis  Southwestern  and  the  St.  Louis  &  San 
Francisco.  The  cost  of  conducting  transportation  was  substan- 
tially identical  for  the  year  1903  but  the  cost  of  maintaining 
way,  structures  and  equipment  was  $1,000  per  mile  less  upon 
those  lines.  There  is  nothing  in  the  construction  of  that  rail- 
road or  its  operation  which  calls,  under  ordinary  circumstances, 
for  any  imusual  outlay  and  it  seems  certain  that  the  cost  of 
maintaining  way  and  equipment  has  for  this  year  been  in- 
creased at  least  $1,000  per  mile  by  charging  into  those  items 
what  is  properly  an  addition'to  the  property  or  arises  from  some 
unusual  condition  peculiar  to  that  year.  We  can  entertain  no 
doubt  that  upon  any  proper  system  of  bookkeeping  the  net 
earnings  of  the  Santa  Fe  road  for  the  year  1903  should  be  in- 
creased by  at  least  $1,000  per  mile  in  order  to  represent  the 
actual  earning  capacity  of  that  property. 

If  we  examine  the  capitalization  of  the  respondents  as  shown 
in  the  above  table,  disregarding  the  Missouri  Pacific  which  is 
not  properly  interested  in  this  traffic,  we  find  that  the  stocks  and 
bonds  standing  against  the  various  properties  run  all  the  way 
from  $98,635  per  mile  in  case  of  the  St.  Louis  Southwestern 
to  $22,686  per  mile  in  case  of  the  Gulf,  Colorado  &  Santa  Fe. 
These  two  railroads  earn  in  gross  almost  exactly  the  same 
amount  per  mile,  the  cost  of  conducting  transj)ortation  is  nearly 
identical,  and  the  cost  of  maintenance  of  way  and  equipment 
upon  the  same  basis  of  bookkeeping  is  practically  the  same. 
In  other  words  the  value  of  these  two  properties  based  upon  net 
earning  capacity  is  about  equal.  It  is  evident  that  the  reason- 
ableness of  the  rates  in  question,  which  must  be  the  same  upon 
these  two  systems,  cannot  be  determined  by  the  capital  account. 
There  is  no  evidence  which  tends  to  show  and  probably  no  evi- 
dence could  be  obtained  which  would  show  the  original  cost  of 
either  of  these  properties,  what  its  stocks  originally  represented 
in  the  way  of  actual  value,  or  what  they  cost  the  original  hold- 
ers. It  might  be  shown  but  does  not  appear  what  the  present 
market  value  is. 

We  can,  however,  do  in  this  case  what  is  seldom  possible  and 
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that  is,  state  approximately  with  some  confidence  the  cost  of  re- 
producing the  railroads  which  are  especially  interested  in  the 
transportation  of  this  traffic. 

The  state  of  Texas  enacted  in  the  year  1894:  its  stock  and 
bond  law  by  the  terms  of  which  the  railroad  commission  of 
that  state  was  required  to  value  the  railroads  which  were  pro- 
hibited from  issuing  stocks  and  bonds  beyond  that  valuation. 
The  first  valuation  under  that  law  was  made  in  1895  and  what- 
ever railroads  have  been  since  constructed  have  been  valued  as 
constructed.  The  present  engineer  of  the  Texas  Commission 
appeared  and  testified  in  this  hearing.  He  was  not  the  engi- 
neer who  superintended  the  original  valuation  but  had  been 
employed  in  that  work  in  a  subordinate  capacity  and  was 
familiar  with  the  method  then  used  as  well  as  the  present 
methods.  He  testified  at  length  as  to  the  manner  of  these 
valuations  and  the  values  themselves. 

The  valuations  of  the  Texas  Commission  of  1895  were  by  no 
means  a  guess.  They  were  made  in  great  detail,  with  great 
pains  and  with  an  honest  attempt  at  accuracy.  The  purpose  of 
the  valuation  was  to  determine  not  properly  the  value  of  a  par- 
ticular railroad  but  the  cost  of  reproducing  it  at  that  time. 
Each  mile  was  taken  by  itself  and  each  item  which  enters  into 
the  cost  of  constructing  a  railroad  by  itself  in  actual  quantities 
as  shown  bv  the  profiles  of  the  various  roads.  The  allowances 
for  tlie  different  items  were  liberal.  Nothing  was,  however,  al- 
lowed for  the  seasoning  of  the  roadbed  so  to  speak,  nor  for  the 
franchise  and  good  will  of  the  railroad.  The  results  arrived  at 
did  not  perhaps  express  the  value  of  the  properties,  but  they 
did  express,  and  with  substantial  fairness  and  accuracy,  the 
cost  of  reproducing  those  properties  at  the  time  of  the  valuation. 

It  would  not  be  profitable  at  this  time  to  refer  in  detail  to 
the  estimate  placed  upon  the  lines  of  the  several  respondents. 
It  is  sufficient  to  say  that  the  main  lines  of  the  companies  which 
are  involved  in  this  investigation  were  valued  at  approximately 
$18,000  per  mile  including  equipment.  In  some  cases  the 
valuation  was  somewhat  higher  and  in  others  somewhat  lower 
but  this  was  about  the  average. 
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Since  that  time  extensive  improvements  have  been  made  both 
in  the  structures  and  equipment  of  all  these  lines.  The 
engineer  testified  that  these  improvements  had  amounted  to 
from  $4,000  to  $8,000  per  mile  and  that  if  these  lines  were  to 
be  revalued  today  upon  the  basis  of  cost  of  reproduction  the 
valuations  would  be  increased  by  these  amounts  including 
equipment. 

Since  1895  about  2,000  miles  of  railroad  have  been  built  in 
the  state  of  Texas.  The  law  requires  that  in  such  case  all 
contracts  of  construction,  or  for  the  purchase  of  supplies  to- 
gether with  the  profile  of  the  road  and  other  information  neces- 
sary to  show  the  exact  sums  expended  in  the  construction  and 
equipment  of  the  property  shall  be  filed  with  the  commission. 
In  valuing  these  properties  the  engineer  at  the  present  time 
usually  allows  something  in  excess  of  the  actual  contract  price* 
paid.  If  the  right  of  way  is  donated  it  is  nevertheless  treated 
as  purchased  and,  therefore,  as  an  asset  in  the  valuation  of  the- 
property,  so  that  the  present  valuation  would  be  almost  with- 
out exception  in  excess  of  the  actual  cost  of  the  road.  Within 
the  last  three  or  four  years  the  International  &  Great  Northern 
Kailroad  Company  has  constructed  nearly  300  miles  of  rail- 
road which  will  be  one  of  the  principal  lines  of  that  company. 
This  piece  of  railroad  is  in  every  respect  modem.  It  has  a 
maximum  grade  of  3/10  of  one  per  cent  and  is  capable  of  carry- 
ing the  heaviest  modem  equipment.  While  there  were  no  un- 
usual difficulties  in  its  construction,  it  was  said  that  the  grad- 
ing was  heavy  and  that  the  usual  number  of  bridges  and  cul- 
verts were  involved.  The  actual  cost  of  constructing  and 
equipping  that  road  with  the  best  modem  equipment  was  from 
$25,000  to  $27,000  per  mile. 

The  testimony  shows  that  the  cost  of  building  the  lines  of 
the  respondents  north  of  Texas  would  be  approximately  the 
same  as  in  that  state.  If  we  disregard  the  Missouri  Pacific, 
the  St.  Louis,  Iron  Mountain  &  Southern  and  the  main  lines  of 
the  Atchison,  Topeka  &  Santa  Fe  it  can  be  said  with  confidence 
that  the  lines  of  the  various  respondents  over  which  this  traffic 
passes  could  be  today  reproduced,  including  their  equipment^ 
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for  from  $25,000  to  $30,000  per  mile.  It  is  probable  that 
$25,000  per  mile  would  be  sufficient.  The  cost  of  constructing 
the  Kock  Island  road  from  the  Ked  Kiver  to  Fort  Worth  was  a- 
bout  $30,000  per  mile  but  it  was  said  that  this  piece  of  railway 
was  equal  to  anything  west  of  the  Mississippi  River,  much  bet- 
ter than  the  average  of  those  involved  in  this  investigation,  and 
that  the  above  estimate  included  an  expensive  bridge  across  the 
Ked  River  and  extensive  terminals  at  Fort  Worth. 

As  bearing  upon  the  reasonableness  of  this  advance  it  is 
pertinent  to  inquire  how  the  rates  which  were  previously  in 
eflfect  had  been  established  and  how  the  present  advances  were 
made. 

As  already  stated  all  class  rates  were  increased.  For  the 
purpose  of  showing  the  exact  history  of  these  rates  the  follow- 
ing table  is  given  from  which  all  changes  which  have  occurred 
-with  the  dates  of  such  changes  since  1887  can  be  seen. 


[Rates  in  cents 

per  100  pounds.] 

Classes 

1.    2. 

3. 

4. 

5. 

▲. 

B. 

a 

D. 

B. 

April   1,  1887... 

.   120  104 

88 

77 

67 

60 

55 

45 

40 

Oct.   15,  1888... 

.   120  104 

88 

77 

63 

67 

60 

65 

45 

40 

Jan.   20,  1889... 

.  133  117 

101 

90 

70 

76 

67 

60 

48 

40 

Nov.   16,  1891 . . . 

.   133  117 

102 

92 

72 

7U 

67 

67 

46 

39 

Dec.   4,  1893... 

.   130  113 

97 

90 

70 

74 

66 

64 

43 

36 

March  16,  1903... 

.  137  121 

104 

96 

75 

79 

70 

58 

46 

3!l 

Most  commodity  rates  were  also  advanced  at  the  same  time 
and  many  advances  were  made  by  cancelling  commodity  rates 
previously  in  effect  and  thereby  subjecting  the  article  to  a  higher 
class  rate.  It  would  not  be  profitable  to  encumber  this  report 
with  a  detailed  statement  of  the  advances  in  commodity  tariffs. 

It  will  bo  seen  from  an  examination  of  the  above  table  that 
with  one  exception  all  class  rates  were  advanced  on  March  15, 
1908,  over  those  previously  in  effect.  It  will  be  further  seen 
that  with  two  minor  exceptions  the  rates  established  by  the 
tariffs  of  March  15,  1903,  were  higher  than  those  in  effect  in 
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1887  or  at  any  time  since.  This  is  not  true  of  commodity 
rates.  While  the  rates  put  into  effect  March  15,  1903,  were 
almost  without  exception  higher  than  those  which  immediately 
preceded  them,  and  while  in  many  cases  the  present  rates  are 
higher  than  those  in  effect  in  1887  or  since,  this  -is  not  uni- 
formly so.  In  many  instances  these  commodity  rates  had  been 
reduced  subsequently  to  1887  so  that  the  present  rates  as  ad- 
vanced are  still  lower  than  those  in  effect  when  tariffs  were  first 
filed.  In  some  instances  also  where  articles  move  under  the 
class  rate  they  take  the  benefit  of  some  exception  or  have  been 
subject  to  a  change  in  classification  so  that  the  actual  cost  of 
transporting  the  article  today  is  less  than  it  was  in  1887. 

Attention  is  especially  called  to  the  fact  that  these  rates  have 
not  been  the  subject  apparently  of  what  may  be  termed  acute 
competition.  The  class  rates  have  been  changed  only  five  times 
in  the  last  sixteen  years,  including  the  change  of  March  16, 
1903.  Changes  in  commodity  rates  may  have  been  somewhat 
more  frequent  but  here  again  they  do  not  in  most  instances  ex- 
ceed six  or  seven.  The  rates  which  were  advanced  had  not 
been  the  product  of  rate  wars  but  were  rather  the  result  of 
normal  competitive  conditions  acting  through  a  long  period  of 
time  under  ordinary  conditions. 

The  articles  which  move  under  these  advanced  rates  are 
supplied  both  from  the  middle  west  and  from  the  Atlantic  sea- 
board. Whether  they  shall  be  procured  upon  the  Atlantic  sea- 
board or  in  the  middle  west  depends  largely  upon  the  rate  at 
which  they  can  be  transported.  There  must,  therefore,  be  an 
established  relation  of  rates  between  these  two  sections  and  for 
many  years  such  a  general  relation  has  existed.  While  all- 
rail  rates  are  in  force  from  eastern  territory  to  Texas  Common 
Points  the  great  bulk  of  the  traffic  appears  to  move  by  water 
to  Galveston  and  to  the  interior  destination  by  rail.  It  is, 
therefore,  e\ndent  and  the  testimony  also  clearly  shows,  that 
rates  from  St.  Louis  could  not  be  advanced  materially  without 
a  corresponding  advance  of  this  rail-and-water  rate  from  Xew 
York.  The  first  thing  to  be  done  was  to  reach  an  understand- 
ing with  the  water  lines  that  their  rates  should  be  advanced  and 
it  appears  from  the  evidence  in  the  record  before  us  that  thisj 
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matter  was  taken  up  with  the  water  lines  and  an  understanding 
reached  that  the  rates  from  the  Atlantic  seaboard  should  be 
increased. 

It  is  also  evident  that  rates  must  be  the  same  by  all  lines  from 
St  Louis  and  related  gateways  to  these  Texas  Common  Points. 
For  the  purpose  of  securing  such  uniformity  of  action  the  dif- 
ferent lines  interested  held  several  conferences  as  a  result  of 
which  an  understanding  was  reached  that  these  advances  should 
be  made.  At  these  conferences  the  amount  of  the  advance  was 
determined  upon  and  the  date  at  which  that  advance  should 
take  effect. 

In  consequence  of  these  agreements  or  understandings  ocean- 
and-rail  rates  from  the  Atlantic  seaboard  and  rail  rates  from 
St.  Louis  were  advanced  at  or  about  the  same  time  and  by  ap- 
proximately the  same  amounts.  It  is  not  necessary  to  deter- 
mine for  the  purposes  of  this  investigation  whether  these  so- 
called  understandings  amounted  to  an  agreement  in  violation 
of  the  Anti-trust  Act.  The  important  thing  to  observe  is  that 
as  a  practical  matter  these  advances  were  the  result  of  concerted 
action  and  that  they  could  not  have  been  made  without  such 
concert  of  action. 

These  advances  were  not  the  result  of  any  special  commercial 
conditions.  We  do  not  by  this  refer  to  the  general  prosperity 
which  is  relied  upon  by  the  defendants  as  one  justification 
for  the  advance.  It  sometimes  happens  that  commercial  condi- 
tions limit  the  rate  which  can  be  charged.  If  more  than  a  cer- 
tain transportation  charge  is  imposed  the  traffic  will  not  move, 
and  it  is  only  by  a  proper  adjustment  of  rates  that  a  free  move- 
ment of  traffic  can  be  maintained.  Many  rates  are  varied  in 
obedience  to  such  conditions,  but  there  is  nothing  of  the  sort 
in  the  advances  before  us.  These  advances  for  the  most  part 
did  not  affect  the  volume  of  the  traffic.  If  they  had  been  made 
from  the  middle  west  and  not  from  the  Atlantic  seaboard  they 
would  have  determined  the  point  from  which  the  articles  should 
be  obtained,  and,  therefore,  the  route  over  which  they  should 
move,  but  the  difference  in  rate  did  not  sufficiently  affect  the 
price  to  the  consimier  or  the  price  which  could  be  obtained  by 
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the  producer  to  limit  the  production  or  consumption  of  the  arti- 
cles themselves. 

Conclusions. 

It  must  be  assumed  upon  this  record  that  the  rates  in  effect 
previous  to  March  15,  1903,  were  just  and  reasonable  under 
the  conditions  which  had  previously  prevailed.  The  carriers 
have  earnestly  insisted  that  they  were  too  low,  but  the  case 
shows  that  they  had  been  voluntarily  established  and  observed 
by  these  carriers  themselves.  These  rates  were  the  product  of 
what  may  be  termed  normal  competition  acting  through  a  long 
series  of  years  which  is,  perhaps,  where  such  competition  has 
actually  existed,  as  fair  a  test  of  a  reasonable  rate  as  can  be 
applied  under  the  present  state  of  the  law. 

The  theory  of  this  country  in  respect  to  its  interstate  rates 
in  the  past  has  apparently  been  that  competition  between  vari- 
ous railroads  would,  if  it  could  be  secured,  produce  reasonable 
freight  rates  in  the  same  way  that  competition  tends  to  produce 
a  reasonable  price  of  commodities  in  general.  This  was  the 
idea  expressed  in  the  enactment  of  the  5th  section  of  the  Act 
to  regulate  commerce  in  1887  wtich  prohibits  pooling.  It  was 
also  the  purpose  of  the  Sherman  Anti-Trust  Act  of  1890  which 
forbids  all  agreements  in  restraint  of  interstate  commerce  and, 
as  interpreted  by  the  Supreme  Court  of  the  United  States,  all 
agreements  between  carriers  as  to  the  rate  of  freight  applied 
to  interstate  shipments.  That  idea  has  received  the  sanction  of 
judicial  interpretation  and  the  approval  of  judicial  dicta.  It 
is  impossible  to  read  the  utterances  of  the  Supreme  Court  in 
the  Trans-Missouri  Case  and  the  Joint  Traffic  Association  Case 
without  the  conviction  that  a  majority  of  that  tribunal  were 
of  the  opinion  not  only  that  competition  could  be  relied  upon  to 
regulate  freight  rates  but  that  it  was  the  safest  and  best  means 
to  that  end. 

But  it  is  urged  there  has  been  in  the  past  even  greater  re- 
straint of  competition  than  exists  today;  and  upon  the  face 
of  things  this  is  true.  The  rates  filed  in  1887  were  undoubted- 
ly named  by  some  traffic  association.  The  Trans-Missouri  As- 
sociation had  jurisdiction  in  its  day  over  this  very  traffic.  How 
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can  it  be  said  that  there  was  actual  competition  then  while 
there  is  none  now  ?  The  answer  is  found  in  differing  practical 
conditions.  Although  the  law  has  since  1887  required  an  ob- 
servance of  rates  the  published  tariff  was  frequently  departed 
from  in  this  section  until  1902  or  thereabouts.  While  in 
theory  these  rates  were  determined  by  the  action  of  a  traffic  as- 
sociation the  only  sanction  which  the  decrees  of  that  association 
had  was  the  good  faith  of  the  representatives  of  these  different 
railroads.  Those  gentlemen  habitually  went  into  these  meet- 
ings and  gave  assurances  which  were  broken  as  soon  as  given. 
The  result  was  that  out  of  these  conditions  grew  an  actual 
competition  which  applied  in  th6  past  as  it  does  not  today.  At 
the  present  time  rates  are  observed  generally,  partly  because 
more  efficient  legal  methods  for  compelling  an  observance  have 
been  devised,  but  largely  because  the  owners  of  these  properties 
have  learned  that  the  maintenance  of  rates  pays.  The  under- 
standings and  announcements  of  the  present  Tariff  Committee 
are  more  potent  in  practical  result  than  the  agreements  of  the 
Trans-Missouri  Association.  Advances  are  readily  considered, 
agreed  upon,  and  made  permanently  effective  between  compet- 
ing lines.  Nothing  can  more  strongly  emphasize  the  present 
situation  than  what  was  actually  done  in  this  case.  When  the 
persons  who  control  these  properties  can  determine  in  New 
York  that  rates  shall  be  advanced,  and  so  notify  their  subordi- 
nates in  the  southwest;  when  these  subordinates  acting  oa 
these  instructions  can  determine  upon  the  amount  of  such  ad- 
vances and  the  time  when  they  shall  take  effect;  when  in  addi- 
tion it  is  possible  to  secure  as  a  condition  concomitant  cor- 
responding advances  from  the  Atlantic  seaboard,  it  can  hardly 
be  said  that  competition  plays  a  large  part  in  determining 
whether  that  advance  is  reasonable. 

We  think,  therefore,  that  it  must  be  held  upon  this  record 
that  these  rates  which  were  in  force  previous  to  March  15^ 
1903,  were  sufficiently  high.  We  further  think  that  in  a  case 
like  this,  where  the  former  rates  have  been  long  in  effect,  and 
where  the  advance  has  been  made  by  concerted  action  the  justi- 
fication should  be  clear. 

One  ground  upon  which  these  respondents  rest  that  justifica- 
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tion  is  that  they  are  entitled  to  participate  in  the  general  pros- 
perity. To  the  proposition  that  the  railroads  of  this  country 
are  entitled  to  share  in  the  prosperous  conditions  of  the  present 
-we  entirely  assent  The  fluctuations  in  the  net  revenues  from 
railroad  property  as  a  whole  ought  not  to  be  and  will  not  be  as 
great  as  with  most  other  kinds  of  property;  but  such  fluctua- 
tions will  exist  When  the  claims  of  these  respondents  are  care- 
fully examined  that  is  not  at  all  the  thing  for  which  they  con- 
tend, but  rather  that  because  the  prices  of  the  commodities 
which  they  transport  have  advanced  the  rate  of  transportation 
should  also  be  advanced.     To  that  we  do  not  assent. 

The  freight  rate  is  not  a  commodity  the  price  of  which 
should  ordinarily  vary  with  the  price  of  the  commodities  which 
are  transported.  A  railroad  may  not  advance  its  passenger 
fares  simply  because  the  people  who  ride  are  making  more 
money.  The  question  is  rather  whether  the  fare  charged  al- 
lows the  carrier  a  fair  return  for  its  service. 

To  the  statement  of  this  proposition  exists  a  most  important 
qualification.  Some  freight  rates  are  largely  a  commercial 
proposition ;  and  in  so  far  they  may  properly  vary  with  varying 
business  conditions.  For  example,  the  price  of  the  product  of 
a  particular  factory  may  depend  largely  upon  the  price  of  the 
raw  material  and  into  the  cost  of  that  raw  material  the  item  of 
transportation  by  rail  may  enter  as  an  important  part  When 
the  price  of  the  product  falls  the  price  paid  for  the  raw  ma- 
terial must  also  decline  and  this  necessitates  a  drop  in  the 
freight  rate.  It  may  happen  that  the  freight  rate  is  a  suf- 
ficiently important  part  in  the  cost  to  the  consumer  so  that  a 
reduction  will  stimulate  consumption.  A  railroad  often  makes 
and  very  properly  makes  a  low  rate  in  times  of  depression  for 
the  purpose  of  enabling  a  manufacturer  to  continue  his  busi- 
ness, and  certainly  in  this  case  there  is  no  reason  why  with 
the  return  of  prosperity  the  rate  should  not  be  restored.  It 
appeared  that  rates  on  iron  articles  for  example  in  Central 
Freight  Association  territory  had  been  reduced  during  the 
period  of  depression  which  preceded  the  year  1900,  and  the 
Commission  held  that  under  tjiese  circumstances  they  were 
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properly  restored  to  their  former  figure.  Proposed  Advance  in 
Freight  Eates,  9  L  C.  C.  Rep.  382. 

The  rates  in  question  and  most  freight  rates  are  not  of  that 
•character.  No  reduction  in  these  rates  has  been  made  in  the 
past  for  the  purpose  of  stimulating  the  movement  of  this  traffic 
The  amount  of  these  advances  is  so  slight  as  compared  with  the 
selling  price  of  the  article  transported  that  they  produce  no 
effect  whatever  upon  the  volume  of  the  traffic.  Now  with  re- 
spect to  a  rate  of  tliis  kind  we  do  not  think  an  increase  in  the 
price  of  the  article  transported  justifies  of  itself  an  increase  in 
the  freight  rate.  These  rates  were  not  reduced  when  prices 
fell;  why  should  they  be  advanced  when  prices  rise?  An  in- 
cident which  occurred  in  this  very  case  strongly  emphasizes  the 
absurdity  of  the  claim. 

Cotton  is  an  important  item  of  traffic  upon  the  International 
&  Great  Northern  Railroad,  one  of  these  respondents.  It  is 
well  known  that  the  ravages  of  the  boll  weevil  have  seriously  af* 
fected  the  cotton  crop  in  certain  parts  of  Texas.  The  attorney 
for  the  International  &  Great  Northern,  himself  a  former  rail- 
road commissioner  of  Texas  and  a  thoughtful  student  of  this 
subject,  gave  as  a  reason  for  the  advances  in  question  in  which 
Tiis  line  participated,  that  owing  to  the  boll  weevil  the  cotton 
crop  upon  a  large  part  of  his  road  was  a  failure,  and  that  this 
reduced  the  amount  of  cotton  for  transportation ;  that  in  conse- 
•quence  of  the  failure  of  this  important  crop  the  whole  country 
was  impoverished  and  was  able  to  purchase  less,  which  also 
contributed  to  reduce  the  income  of  his  railroad.  For  these 
reasons  it  had  become  necessary  to  advance  rates  in  order  to 
obtain  sufficient  revenue  with  which  to  operate  the  road  and 
pay  a  fair  return  upon  the  investment  Here,  therefore,  we 
have  in  the  same  case  and  by  parties  of  the  same  general  system 
a  claim  upon  the  one  hand  that  these  advances  are  justified  by 
general  conditions  of  prosperity  and  upon  the  other  hand  that 
they  are  justified  by  general  conditions  of  adversity. 

Railroads  should  share  in  the  general  prosperity.  They 
should  do  this  partly  by  being  able  to  advance  those  rates  which 
Tiave  declined  under  conmiercial  conditions.  They  should  do 
it  still  more  by  the  increased  traffic  which  they  obtain.     In 
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times  of  prosperity  when  money  is  plenty  and  business  good 
people  ride  more,  buy  more,  new  industries  are  being  established 
and  old  industries  are  active,  traffic  increases  and  out  of  such 
increased  traffic  the  railway  obtains,  by  automatic  actipn  so  to 
speak,  without  any  advance  in  its  rate  a  large  share  in  the  gen- 
eral prosperity. 

The  second  justification  for  these  advances  is  the  increased 
cost  of  labor  and  supplies.  The  price  of  labor  and  materials 
has  fluctuated  in  the  past  and  probably  will  in  the  future,  be- 
ing as  a  rule  higher  in  good  than  in  hard  times.  In  1892  times 
were  prosperous.  Comparing  these  prices  then  with  1903  when 
these  advances  were  made  we  find  that  the  cost  of  supplies  to 
these  defendants  was  but  little  if  any  more.  Fuel,  the  most 
important  single  item,  was  less  per  ton.  Steel  rails  were  about 
the  same;  lumber  somewhat  more.  Labor  was  a  trifle 
higher  by  the  day,  but  in  1903  a  dollar  expended  in  labor  would 
move  more  tons  of  freight  one  mile  than  it  ever  had  before. 
The  total  cost  of  moving  a  ton  of  freight  one  mile  upon  the 
lines  of  these  respondents  as  a  whole  was  probably  as  low  in 
1903  as  it  had  ever  been. 

One  other  fact  should  be  carefully  noted  with  respect  to  these 
particular  lines.  It  is  well  understood  that  freight  rates  should 
decline  as  a  country  develops  and  as  business,  therefore,  in- 
creases. Rates  are  and  have  been  lower  in  the  very  densely 
populated  portions  of  our  country  than  in  those  parts  where 
population  is  less  dense ;  and  this  is  because  with  the  increase  of 
traffic  comes  increased  profit  from  the  handling  of  that  traffic. 
Now  there  is  no  portion  of  the  United  States  which  in  the  last 
fifteen  years  has  increased  to  a  more  marked  degree  in  popula- 
tion, there  are  few  sections  of  our  country  in  which  greater  de- 
velopment has  occurred  than  here.  Within  that  time  a  great 
volume  of  export  business  has  been  directed  over  the  lines  of 
these  respondents  to  Galveston  and  importations  have  begun  to 
flow  in  through  that  port  The  increase  in  tonnage  has  been 
enormous  and  we  have  noted  the  economies  which  have  been  in- 
troduced into  the  handling  of  that  tonnage. 

It  was  urged  that  the  improvements  required  for  these 
economies,  the  reduction  of  grades,  the  laying  of  heavier  rail, 
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the  purc-liase  of  modern  equipiiient,  had  necessitated  vast  out- 
lays of  money  and  that  this  was  a  valid  reason  for  the  advance 
in  rates.  Undoubtedly  the  making  of  these  improvements  has 
required  the  expenditure  of  large  sums;  in  many  cases  it  has 
amounted  to  a  virtual  reconstruction  of  the  railroad  and  to  a 
practical  change  of  its  equipment.  This  added  expenditure 
nuist  be  considered  in  determining  the  reasonableness  of  these 
rates,  but  does  it  justify  an  advance  in  rates  J  What  has  been 
tlie  purpose  of  these  improvements  ?  Certainly  to  decrease  the 
cost  of  operation,  to  handle  freight  and  passengers  at  less  ex- 
pease  than  they  could  be  handled  in  the  former  way.  It  is  a 
strange  logic  which  imposes  upon  the  public  a  higher  rate  while 
insuring  Uj  the  carrier  a  lower  cost  of  operation.  The  actual 
nuiking  of  these  im])rovcmeuts  may  have  added  not  only  to  the 
expense  of  oi)eration  but  may  have  also  detracted  from  the 
efliciency  of  oj>eration.  The  prosecution  of  the  nece^^sary  work 
has  interfered  with  the  movement  of  traffic  and  thereby  added 
to  the  cost  of  this  movement.  But  all  this  is  temporary  and 
comparatively  insignificant  and  should  not  \je  made  an  excuse 
for  a  permanent  advance  in  rates. 

It  is  urged  that  the  increased  volume  of  traffic  has  necessitnt- 
ed  tliose  outlays;  that  otherwise  the  business  could  not  be  han- 
dled. And  that  is  probably  true;  but  increase  of  traffic,  while 
it  may  produce  temporary  embarrassment,  should  reduce,  not 
advance,  rates. 

We  find  here  a  schedule  of  rates  fixed  by  competition;  we 
find  every  factor  which  ought  to  result  in  a  reduction  of  those 
rates  and  yet  as  a  consequence  of  all  this,  of  improved  methods 
of  operation,  of  better  roadways,  of  modern  equipment,  of  an 
enormous  increase  in  trafiic,  w^e  find  that  during  the  last  sixteen 
years  a  material  increase  in  these  rates  has  occurred,  and  we 
find  that  these  last  advances  were  made  by  a  virtual  combina- 
tion between  the  different  carriers.  We  are  strongly  of  the  im- 
pression that  these  advances  ought  not  to  have  been  made. 

But  this  cannot  be  affirmed  with  certainty.  As  already  said, 
the  final  test  is  the  actual  result  of  actual  operation  and  it 
cannot  be  denied  that  the  financial  showing  of  these  respondents, 
especially  those  roads  which  operate  in  the  state  of  Texas,  is  not 
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favorable.  The  railroads  embraced  in  this  discussion  are  main- 
ly confined  to  Groups  VIII  and  IX.  If  these  groups  are  com- 
bined and  treated  as  one,  the  average  net  earnings  per  mile  are 
much  lower  than  those  in  any  other  group  in  the  United  States. 
The  percentage  of  cost  of  operation  to  gross  revenue  is  larger 
than  in  any  other  group  in  the  United  States.  While  many  of 
these  respondents  are  yielding  a  munificent  return  upon  any 
fair  basis  of  valuation,  and  while  most  of  them  are  earning  six 
per  cent  at  least  upon  the  cost  of  reproducing  the  properties  to- 
day, nevertheless  it  is  true  that  many  of  them  do  not  now  and 
have  not  for  years  paid  dividends  to  their  stockholders.  This 
is  partly  due  to  the  fact  of  over-capitalization  and  partly  per- 
liaps  to  the  peculiar  state  of  the  law^  in  Texas,  which  as  applied 
to  these  railroads  virtually  requires  that  the  net  earnings  be  re- 
tained in  the  property,  as  previously  explained.  But  in  any 
view  of  the  matter  the  fact  cannot  be  overlooked  that  these 
Texas  lines  as  compared  with  other  railroads  in  this  country 
are  poor. 

This  is  a  general  investigation.  Its  cardinal  purpose  was  to 
obtain  reliable  information  as  to  the  increased  cost  of  labor  and 
supplies,  and  the  legitimate  effect  of  these  increases  upon  rates. 
Xo  complainant  is  here  demanding  relief  from  some  particular 
rate.  No  particular  rate  and  no  particular  set  of  rates  has  been 
investigated.  Since  the  beginning  of  this  investigation  we 
have  had  occasion,  upon  complaint,  to  reduce  coal  rates  from 
McAlester  to  northern  Texas;  we  have  ordered  a  reduction  in 
lumber  rates  from  southern  mills  east  of  the  Mississippi  River 
to  northern  markets  w^hich  must,  if  complied  with,  affect  to  an 
extent,  the  corresponding  rates  of  these  respondents;  we  are 
just  promulgating  a  report  by  which  a  reduction  in  cattle  rates 
from  southwestern  territory  is  involved.  All  this  means  a  de- 
duction from  the  net  revenues  of  these  respondents,  and  an  ex- 
amination of  Table  4  shows  that  net  earnings  per  mile  as  a  rule 
decreased  in  1904  somewhat,  notwithstanding  the  advances  in 
rates.  We  might  legally  and  perhaps  with  propriety  make  in 
this  general  proceeding  an  order  as  broad  as  the  action  of  the 
respondents  themselves  and  direct  a  general  reduction  of  those 
general  advances,  but  in  our  opinion  this  ought  not  to  be  done 
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unless  it  is  perfectly  clear  that  the  rates  in  effect  are  unreason- 
able. While  we  are  strongly  of  the  impression  that  these  ad- 
vances were  improper,  that  does  not  appear  with  sufficient  cer- 
tainty to  warrant  the  making  of  an  order  in  this  proceeding, 
and  none  will  be  made. 
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No.  466. 

CATTLE  EAISEKS'  ASSOCIATION  OF  TEXAS,  Com- 
plainant, and  THE  CHICAGO  LIVE  STOCK  EX- 
CHANGE, Intervener, 

V. 

CHICAGO,  BUKLINGTON  &  QUINCY  EAILROAD 
COMPANY;  CHICAGO  GREAT  WESTERN  RAIL- 
WAY COMPANY;  CHICAGO  &  NORTHWESTERN 
RAILWAY  COMPANY;  CHICAGO,  MILWAUKEE 
&  ST.  PAUL  RAILWAY  COMPANY;  CHICAGO  & 
ALTON  RAILROAD  COMPANY;  CHICAGO, 
ROCK  ISLAND  &  PACIFIC  RAILWAY  COMPANY; 
ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY 
COMPANY;  WABASH  RAILROAD  COMPANY;  and 
ILLINOIS  CENTRAL  RAILROAD  COMPANY. 


Decided  August  16,  1905. 


1.  A  railroad  company  may  maintain  its  live-stock  depot  at  a  particular 

point,  although  it  neither  builds  nor  repairs  nor  insures  the  stock 
pens  into  which  the  stock  is  unloaded,  and  does  not  hire  or  control 
the  men  who  do  the  unloading;  and  whether  the  Union  Stock  Yards  at 
Chicago  have  been,  in  railroad  phraseology  or  in  legal  definition  the 
depot  of  defendants  is  immaterial,  for  they  were,  and  still  are,  in  fact 
the  point  to  which  the  stock  is  transported  and  unloaded  under  the 
shipping  contract  of  defendants. 

2.  Excluding  the  territory  covered  by  the  reduction  of  1896,  which  is  des- 

cribed in  the  findings,  live-stock  rates  to  Chicago  participated  in 
by  defendants  were  on  May  31,  1894,  reasonable  compensation  for 
the  service  performed,  including  delivery  at  the  Union  Stock  Yards 
in  Chicago.  At  all  times  since  that  date  such  rates  have  been,  and 
now  are,  sufficiently  high  to  include  a  delivery  at  the  stock  yards  as 
such  delivery  was  made  prior  to  June  1,  1894.  While  since  that  time 
there  have  been  advances  and  reductions  from  some  points,  they  have 
been  about  equal,  averaging  probably  less  than  one  cent  per  100  pounds 
and  the  great  majority  of  rates  remain  the  same  as  they  were  on  May 
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31,  1894.  These  scattered  reductions,  as  well  as  the  advances,  applied 
variously,  some  on  cattle,  some  on  sheep  and  others  on  hogs.  No 
change  in  the  rate  has  been  made  to  offset  the  addition  of  the  ter- 
minal charge  in  Chicago  of  $2.00  per  car,  or  with  any  reference  to 
such  charge.  The  imposition  of  any  such  terminal  charge,  except 
in  so  far  as  the  cost  of  delivery  in  Chicago  has  been  increased  by 
the  trackage  charge  paid  by  defendants  to  the  Stock  Yards  Company, 
since  June  1,  1894,  is  unreasonable.  Such  increased  cost  of  delivery, 
that  is  to  say,  such  trackage  charge,  is  fairly  estimated  for  all  the 
defendants  at  one  dollar  per  car.  Citing  and  applying  Interstate 
Commerce  Commission  v.  Chicago,  Burlington  d  Quincy  R.  Co.  186  U. 
S.  320,  46  L.  ed,  1182,  22  Sup.  Ct.  Rep.  824,  Held: 

First:  That  delivery  to  the  Union  Stock  Yards  prior  to  June  1, 
1894,  was  included  in  the  rate  and  was  in  no  sense  a  gratuity. 

Second:  That  outside  of  the  excluded  territory,  a  terminal  charge 
for  delivery  to  the  Union  Stock  Yards  in  Chicago  of  one  dollar  per  car 
is  reasonable,  and  defendants'terminal  charge  of  two  dollars  per  car, 
exacted  since  June   1,   1894,  is  unreasonable. 

Third:  That  the  case  be  retained  for  further  proceedings  in  the 
matter  of  reparation. 

S.  H.  Cowan  for  complainant  and  intervener. 
Ed  'Baxter  for  defendants. 

C.  A.  Severance  and  Frank  B.  Kellogg  for  Chicago  Great 
Western  Railway  Co. 

Francis  H,  Lynde  for  Chicago  &  Northwestern  Railway  Co. 
Robert  Dunlap  for  Atchison,  Topeka  &  Santa  Fe  Railway  Co. 

Report  and  Opinion  of  the  Commission. 

Peouty,  Commissioner: 

This  is  the  fourth  report  which  the  Commission  has  had  oc- 
casion to  make  in  this  matter  and  in  order  to  understand  the 
questions  presented  for  consideration  now  a  brief  history  of  the 
case  is  necessary. 

On  June  1,  1894,  the  railways  entering  the  city  of  Chicago 
imposed  a  charge  of  $2.00  per  car  for  the  delivery  of  live  stock 
at  the  Union  Stock  Yards.  September  1,  1896,  the  Cattle 
Raisers'  Association  of  Texas  filed  a  complaint  alleging  the  un- 
lawfulness of  this  terminal  charge  and  on  March  10,  1897,  the 
Chicago  Live  Stock  Exchange  intervened  in  favor  of  the  com- 
plainant.    The  original  complaint  only  put  in  issue  the  lawful- 
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ness  of  this  terminal  charge  when  applied  to  shipments  of  cat- 
tle from  certain  territory,  but  the  intervening  petition  attacked 
the  charge  as  to  all  live  stock  shipments  delivered  at  the  Union 
Stock  Yards  by  the  above  defendants,  who  have  answered  that 
petition. 

After  investigation  the  Commission  on  January  20,  1898, 
published  its  report  and  opinion  holding  that  the  charge  was 
unreasonable  to  the  amount  of  $1.00  per  car,  and  stating  that 
an  order  would  be  made  requiring  the  defendants  to  cease  and 
desist  from  continuing  to  impose  the  charge  of  $2.00,  7  I.  C. 
C.  Eep.  513.  Subsequently  the  defendants  filed  a  motion 
for  rehearing,  which,  after  further  argument,  was  denied  Au- 
gust 4,  1898,  7  I.  C.  C.  Rep.  555a;  and  thereupon  an  order 
was  made  pursuant  to  the  original  opinion,  the  question  of 
reparation  being  reserved  for  future  consideration.  The  de- 
fendants having  refused  to  obey  the  order,  legal  proceedings 
were  instituted  for  its  enforcement  which  finally  resulted  in 
the  affirmance  by  the  Supreme  Court  of  the  United  States  of 
the  decree  of  the  Circuit  Court  dismissing  the  petition  of  the 
Commission,  Interstate  Commerce  Commission  v,  Chicago, 
B.  &  Q,  R.  Co.,  186  U.  S.  320,  46  L.  ed.  1182,  22  Sup.  Ct. 
Rep.  824,  but  with  this  qualification: 

Previous  to  June  1,  1894,  live  stock  had  been  delivered  by  the 
defendants  at  the  Union  Stock  Yards  at  the  Chicago  rate.  In 
making  such  delivery  the  various  defendants  had  operated  their 
trains  over  the  tracks  of  the  Stock  Yards  Company  without 
charge  to  them  by  that  company.  On  June  1,  1894,  the  Stock 
Yards  Company  imposed  for  the  first  time  a  trackage  charge 
which  amounted  in  some  cases  to  80  cents  per  car  and  in  other 
cases  to  $1.50  per  car,  whereupon  the  defendants  had  im- 
posed this  charge  of  $2.00  per  car.  The  Commission  held  that 
the  expense  of  delivery  at  the  stockyards  had,  previous  to  June 
1,  1894,  been  included  in  the  Chicago  rate;  that  this  expense 
to  the  carriers  was  increased  by  the  action  of  the  Stock  Yards 
Company  on  the  average  $1.00  per  car  and  that,  therefore,  the 
defendants  might  properly  increase  their  own  charges  $1.00  per 
car;  but  that  in  imposing  $2.00  they  exceeded  what  was  just 
and  reasonable  by  the  amount  of  $1.00. 
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In  1896  live  stock  rates  from  certain  of  the  territory  com- 
plained of  had  been  reduced  5  cents  per  hundred  pounds 
amounting  to  from  $10  to  $12  per  car,  and  this  fact  was  stated 
in  the  report  of  the  Commission.  The  Supreme  Court  held 
that  the  Commission  was  right  in  its  conclusion  that  the  ex- 
pense of  delivery  had  been  previously  included  in  the  through 
rate  find  that  the  defendants  were  not  justified  in  imposing  the 
additional  charge  of  $2.00  when  the  expense  to  them  had  only 
been  increased  by  $1.00 ;  that,  therefore,  the  entire  rate  which 
the  shipper  was  compelled  to  pay  was  $1.00  too  high ;  but  inas- 
much as  the  rates  from  certain  territory  had  been  reduced  by 
an  amount  much  greater  than  the  addition  made  by  the  terminal 
charge  the  court  was  of  the  opinion  that  the  total  rate  was  still 
suflRciently  favorable  to  the  shipper;  and  since  the  report  of 
the  Commission  left  it  doubtful  whether  this  reduction  of  5 
cents  applied  to  aU  the  territory  in  question  or,  if  it  applied  to 
a  part  only,  did  not  definitely  define  that  part,  the  court  could 
not  enforce  the  order  of  the  Commission  as  made  but  was  com- 
pelled to  affirm  the  decree  declining  to  enforce  the  order.  The 
court  stated  however,  in  concluding  its  opinion,  that  its  de- 
cision and  consequent  decree  were  to  be  without  prejudice  to 
the  right  of  the  Commission  to  subsequently  proceed  with  re- 
spect to  that  territory  to  which  the  reductions  did  not  apply, 
if  such  there  was. 

On  February  28,  1903,  the  Cattle  Raisers'  Association  of 
Texas  and  the  Chicago  Live  Stock  Exchange  filed  a  petition 
asking  the  Commission  to  proceed  with  the  matter  of  reparation 
and  also  to  reopen  the  case  with  a  view  to  defining  the  terri- 
tory to  which  the  reduction  of  five  cents  per  hundred  pounds 
did  not  apply  and  making  an  order  in  respect  to  that  territory. 
This  petition  was  granted  and  the  defendants  notified  to  file 
such  answers  in  the  premises  as  they  might  desire.  It  had 
appeared  in  the  original  case  that  only  the  defendants  whose 
lines  entered  Chicago  were  interested  in  the  imposition  of 
this  $2.00  charge  and  accordingly  the  original  order  of  the 
Commission  had  been  directed  against  only  these  defendants. 
The  petition  for  a  reopening  of  the  case  only  included  these 
same  railways  which  were  the  Chicago,  Burlington  &  Quincy, 
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the  Chicago  Great  Western,  the  Chicago  &  IsTorthwestem,  the 
Chicago,  Milwaukee  &  St  Paul,  the  Chicago  &  Alton,  tha 
Chicago,  Eock  Island  &  Pacific,  the  Atchison,  Topeka  &  San- 
ta Fe,  the  Wabash  and  the  Illinois  Central. 

The  defendants  instead  of  answering  filed  a  motion  to  va- 
cate the  order  of  the  Commission  to  proceed  with  the  matter  of 
reparation  and  to  reopen  the  case.  They  contended  that  the 
affirmance  of  the  decree  finally  dismissing  the  petition  of  the 
Commission  to  enforce  its  order  to  cease  and  desist  from  im- 
posing the  terminal  charge  concluded  all  proceedings  of  every 
nature  whatsoever  in  the  original  case;  that  no  reparation 
could  be  had  and  no  further  steps  taken  in  that  case  to  compel 
the  carriers  to  desist  from  imposing  this  terminal  charge.  The 
Conmiission  after  having  fully  heard  the  parties  and  considered 
the  matter  decided,  first,  that  the  matter  of  reparation  was 
not  connected  with  nor  controlled  by  the  order  to  cease  and  de- 
sist; that  in  the  report  which  led  up  to  the  making  of  that 
order  the  Commission  had  expressly  reserved  the  subject  of  rep- 
aration for  further  consideration;  and  that  while  a  decision 
upon  the  order  to  desist  might  be  of  such  a  character  as  to- 
necessarily  control  the  awarding  of  reparation  it  was  in  no 
sense  an  adjudication  of  that  subject  It,  therefore,  held  that 
it  might  properly  proceed  at  the  present  time  with  that  branch 
of  the  case  and  stated  that  it  would  do  so. 

It  was  held,  secondly,  with  respect  to  the  order  to  cease  and 
desist  that  as  to  all  territory  over  which  the  reduction  of  1896 
applied  the  original  case  was  ended  and  no  further  steps  could 
be  had,  but  that  it  was  still  open  to  the  Commission  to  inquire 
what  that  territory  was  and  to  proceed  with  respect  to  territory 
not  embraced  in  those  limits  to  correct  the  unreasonable  rates 
produced  by  the  exaction  of  this  $2.00  charge.  This  in  the 
opinion  of  the  Commission  it  might  properly  do  by  reopening 
the  case  which  had  been  already  heard.  It,  therefore,  decided 
that  it  would  reopen  such  case  for  the  purpose  of  permitting 
the  complainant  to  show  to  what  territory  that  reduction  ap- 
plied; and  inasmuch  as  conditions  might  have  changed  be- 
tween the  date  of  our  previous  hearing  in  1898  and  the  present 
time  it  seemed  proper  to  permit  the  defendants  to  prove,  if 
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the  J  could,  that  rates  from  territory  to  which  the  reduction  in 
question  did  not  apply  were  nevertheless  so  low  either  by  vir- 
tue of  subsequent  reductions  or  by  reason  of  changed  condi- 
tions that  the  rate  plus  the  terminal  charge  did  not  impose  an 
^excessive  transportation  charge  upon  the  shipper. 

The  complainant  requested  that  the  matter  of  reparation 
might  be  further  held  in  abeyance  until  the  opinion  of  the 
■^ourt  could  be  had  upon  the  other  branch  of  the  case,  since  this 
might  result  in  the  saving  of  expense  and  inconvenience  to  all 
parties.  The  defendants  made  no  objection  to  this  and  the 
Commission  accordingly  consented.  The  only  branch  of  the 
case  before  us,  therefore,  at  this  time  is  that  relating  to  an  order 
for  the  future  and  in  the  hearing  of  that  but  two  questions  of 
fact  are  open,  which  are: 

1.  To  what  territory  did  the  reduction  of  5  cents,  mentioned 
in  the  previous  report  of  this  Commission,  as  made  October  1, 
1896,  apply. 

2.  As  to  the  remaining  territory,  have  the  rates  to  Chicago 
become  so  low  that  the  addition  of  the  $2.00  terminal  charge 
is  not  unjust  and  unreasonable.  A  third  question  of  fact  was 
gone  into  and  has  been  considered  by  the  Commission,  but  that 
will  be  referred  to  later. 

The  defendants  protested  that  the  Commission  had  no  juris- 
diction in  the  premises,  excepted  to  its  action  in  proceeding 
further  in  this  case,  and  appeared  specially  in  all  these  hear- 
ings. 

1.  The  territory  covered  by  the  reduction  of  October  1, 
1896,  embraces  the  entire  state  of  Texas  north  and  west  of  the 
Galveston,  Harrisburg  &  San  Antonio  Railroad  and  the  Hous- 
ton, East  &  West  Texas  Railroad,  including  stations  on  the 
former  and  excluding  those  on  the  latter;  also  all  stations  in 
Indian  Territory  and  Oklahoma  Territory  upon  the  Missouri, 
Kansas  &  Texas  Railroad;  the  Rock  Island  system,  and  the 
Atchison  system. 

The  reductions  in  this  territory  were  not  all  5  cents  per 
Tiundred  pounds  to  Chicago.  That  was  the  maximum  and  ap- 
plied to  the  greater  part  of  the  territory  described,  but  in  some 
-sections  the  reduction  w^as  less.     These  reductions  appear  to 
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have  applied  only  on  cattle,  the  kind  of  live  stock  principally 
shipped  to  Chicago  from  this  section.  In  1902, — the  figures 
for  later  years  are  not  available, — 2,924,124  cattle  and 
calves  were  received  at  Chicago.  Of  these  only  73,794  were 
from  the  state  of  Texas,  and  probably  not  more  than  100,000 
from  the  entire  territory  covered  by  these  reductions.  As  to 
twenty-nine  thirtieths  of  the  shipments  of  the  defendants  the 
exaction  of  this  terminal  charge  has  been  illegal. 

2.  In  order  that  the  findings  of  fact  with  respect  to  the  ter- 
ritory to  which  the  reductions  in  question  did  not  apply  and 
which  is,  therefore,  still  before  the  Commission  in  this  pro- 
<jeeding,  may  be  intelligible  it  is  necessary  to  state  what,  as  we 
imderstand  the  matter,  the  question  of  fact  presented  is. 

It  was  held  by  the  Commission  in  the  former  case  that  while 
the  carriers  might  segregate  their  rate,  imposing  a  separate 
eharge  for  delivery  at  the  Union  Stock  Yards  their  action  in 
adding  to  the  former  rate  an  arbitrary  terminal  charge  was  not 
in  any  proper  sense  such  a  segregation;  that  the  former  rate 
to  Chicago  included  a  delivery  at  the  Union  Stock  Yards  and, 
therefore,  that  when  the  carriers  added  a  charge  of  $2.00  while 
the  expense  of  making  the  delivery  had  only  been  increased 
$1.00  they  imposed  upon  the  public  an  unreasonable  transpor- 
tation charge  to  the  extent  of  $1.00.  This  view  of  the  matter 
has  been  apparently  approved  by  the  Supreme  Court  of  the 
United  States. 

A  carload  of  live  stock  weighs  approximately  20,000  pounds 
so  that  $2.00  per  car  is  equivalent  to  about  1  cent  per  hundred 
pounds.  If,  therefore,  the  carriers  had  reduced  the  Chicago 
rate  by  1  cent  a  hundred  pounds,  or  under  the  circumstances 
of  this  case,  by  %  cent  per  hundred  pounds  and  added  this 
terminal  charge,  the  through  rate  to  the  Stock  Yards  would 
still  have  been  reasonable,  their  conduct  in  this  respect  would 
have  been  unexceptionable,  and  since  terminal  expenses  of 
this  kind  are  usually  deducted  before  a  division  of  the  through 
rate,  the  carrier  performing  the  special  service  would  have 
received  compensation  for  it.  It  is  evident  that  if  the  Chicago 
rate  was  less  than  a  fair  cor  ponsation  for  delivery  at  the 
Union  •  Stock  Yards  by  %  cent  per  hundred  pounds  then 
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the  addition  of  the  $1.00  terminal  would  not  have  pro- 
duced an  unreasonable  charge  in  gross.  It  was  said  upon  the 
argument  of  the  original  case  that  live  stock  rates  to  Chi- 
cago were  unreasonably  low  before  June  1,  1894,  and  that  for 
this  reason  the  addition  of  the  terminal  charge  was  proper. 
There  was,  however,  no  testimony  upon  that  subject  and  the 
Commission  held  that  in  the  absence  of  such  testimony  it  must 
presume  that  the  rate  which  the  carrier  had  voluntarily  estab- 
lished and  was  maintaining  on  May  31,  1894,  was  a  reasonable 
rate  including  the  entire  service  of  delivery  at  the  Stock  Yards ; 
and  this  view  of  the  Commission  has  apparently  received  the 
approval  of  the  Supreme  Court  But  in  the  present  record 
there  is  a  great  mass  of  evidence  from  both  parties  bearing 
upon  the  reasonableness  of  these  rates;  so  that  the  question  of 
fact  before  us  is  were  these  rates  so  low  in  1894,  or  are  they^ 
under  changed  conditions  so  low  today  that  the  carriers  may 
justly  add  this  terminal  charge  without  any  equivalent  re- 
duction of  the  Chicago  rate. 

It  seems  necessary  first  to  examine  somewhat  the  history  of 
these  rates  since  1894.  The  Commission  has  caused  elaborate 
tables  to  be  prepared  showing  rates  from  nearly  all  cattle  ship- 
ping stations  in  territory  west  of  the  Mississippi  River  to 
Chicago,  so  that  there  is  presented  a  complete  history  of  these 
rates  from  all  these  stations  from  May  31,  1894,  to  May  2S, 
1904.  It  would  not  be  profitable  to  attempt  any  complete  state- 
ment of  what  this  testimony  shows  but  certain  illustrative  ex- 
amples may  be  given  and  for  this  purpose  we  will  refer  to  the 
Chicago  &  Alton,  the  Burlington,  the  Rock  Island,  the  North- 
western and  the  Chicago,  Milwaukee  &  St  Paul  systems.  It 
should  be  noted  that  from  nearly  all  this  territory  cattle,  sheep, 
and  hogs  are  all  marketed  so  that  from  each  of  the  stations  re- 
ferred to  there  are  usually  three  separate  rates  which  are  almost 
always  different  in  amount  and  one  of  which  may  change  with- 
out a  corresponding  change  of  the  others. 

There  are  shown  by  these  tables  on  the  Chicago  &  Alton  in 
Missouri  53  stations,  from  which  there  were  in  effect  May  31, 
1894,  159  rates.  Between  May  31,  1894,  and  May  23,  1904, 
there  were  50  advances  and  3  reductions.     In  case  of  the  Rock 
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Island  system  there  were  shown  in  Iowa,  ilissouri  and  Kan- 
sas 215  stations  with  645  rates.  The  advances  were  216  and 
the  reductions  18.  The  Northwestern  system,  not  including 
the  Elkhorn  division,  showed  in  the  states  of  Wisconsin,  Min- 
nesota, South  Dakota,  I^ebraska,  North  Dakota  and  Iowa  599 
stations  with  1797  rates.  The  advances  were  214  the  reduc- 
tions 219.  The  Burlington  system  in  Iowa  and  Missouri 
showed  333  stations  wdth  999  rates,  the  total  advances  being 
300,  the  reductions  33.  The  Chicago,  Milwaukee  &  St.  Paul 
showed  868  stations  and  2604  rates  with  229  advances,  443  re- 
ductions. 

It  will  be  seen,  therefore,  that  the  great  majority  of  these 
rates  remained  exactly  the  same  from  1894  dowTi  to  1904.  The 
advances  and  reductions  were  about  equal,  and  both  advances 
and  reductions  were  slight,  on  the  average  not  probably  equal 
to  1  cent  per  hundred  pounds.  In  this  finding  we  do  not  in- 
clude either  the  territory  to  which  the  reduction  of  1896  ap- 
plied, or  the  territory  covered  by  the  case  of  the  Cattle  Rais- 
ers' Association  of  Texas  hereafter  referred  to. 

These  changes  in  rates  seem  to  have  been  made  for  various 
reasons.  It  was  testified  by  all  traffic  officials  that  in  the 
making  of  the  Chicago  rate,  and,  therefore,  in  the  making  of 
these  changes  no  consideration  whatever  had  been  given  to  the 
terminal  charge.  When  the  initial  line  w^as  not  also  the  de- 
livering line  the  rate  was  made  by  the  initial  line,  which  did 
not  receive  any  part  of  the  terminal  charge,  and  even  when  the 
same  line  originated  and  delivered  the  traffic  the  terminal  ser- 
vice was  not  considered.  It  was  not  claimed  that  any  particu- 
lar rate  was  too  low  by  reason  of  these  reductions  imless  the 
general  level  of  live  stock  rates  was  too  low. 

We  have  said  that  the  present  record  contains  much  testi- 
mony bearing  upon  the  reasonableness  of  live  stock  rates  to  Chi- 
cago. The  defendants  contend  and  have  introduced  evidence 
tending  to  show  that  these  rates  on  May  31,  1894,  were  not  fair- 
ly compensatory  even  after  the  terminal  charge  had  been  added, 
and  that  even  if  they  were  sufficiently  high  on  that  date  they 
are,  owing  to  increased  cost  of  operation,  too  low  at  the  present 
time.  The  complainant  has  met  this  with  the  claim  that 
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tliey  were  imreaFonably  liigli  in  1894  and  that  notwithstanding 
the  incrcuMMl  cost  of  hibor  and  supi)lic3  the  actual  oxi>ense  of 
o[)eration,  owing  to  tlie  ado])tion  of  various  economies,  is  no 
more  today  than  ten  years  apj,  and  that  in  view  of  the  great 
iiierea^^e  of  tonnage,  rates  should  be  lower,  not  higher,  than  they 
were  in  l.SJ)4. 

Since  181)9  cattle  rates  have  been  three  times  advanced  from 
that  territory  to  which  the  reduction  of  ISDG  applied  and  arc 
now  liigher  than  tliey  have  ever  been  since  rates  were  (Irst  filed 
with  the  Commission  in  1887.  Ui)on  the  nuiking  of  the  last 
advance  in  11)0;3  tlie  Cattle  Kaisers'  Association  of  Texas  filed 
complaint  against  the  Missouri,  Kansas  &  Texas  Kailway  Com- 
pany and  many  other,  railway  companies  attacking  the  rea- 
sonableness of  rates  from  this  territory  and  also  from  certain 
other  territ(>ry  west  of  the  Miss<»uri  Iviver  and  a  great  mass  of 
evidence  has  Ix'en  taken  in  that  case.  In  addition  many 
hundred  pages  of  testimony  were  taken  in  this  case.  Written 
and  oral  arguments  of  great  length  and  detail  have  l>een  pre- 
sented. We  have  before  us  in  these  two  inquiries  everything 
that  can  be  shown  and  said  as  to  the  reasonableness  of  live 
Ht(K'k  rates  from  all  ])oints  on  shipments  delivered  by  these 
defemhints  at  Chicago. 

Jn  the  (►pinions  of  the  Commission  in  the  Calllc  linlsers'  Aa- 
socladon  of  Terns  v.  The  Missouri,  Kanms  tlr  Texas  liailway 
Comp'ttnj  e(  nl.  jHt.st^  *2tM>.  and  ///  ihr  Matter  of  ChlMH  ik  ('oinimMU 
it II  liiittsfroiH  St.  IjHit.sto  Tf.niM  ('(Hinmm  Pointn^  nnt4\'2o^^ihe 
subject  of  live  stock  rates,  and  the  effect  of  the  advance  in  the 
cost  of  labor  and  su]>]>lics  on  rates  have  been  fully  discussed. 
No  special  cpie^tii'U  arises  witli  respect  to  these  defendants. 
Witli  two  excepti(>ns,  iM>-sibly,  they  are  among  the  most  i>rosper- 
ous  railroad  sy-tem^  in  tlie  whole  country.  Their  earnings  af- 
ford a  munificent  return  upon  the  value  of  their  properties 
when  estimated  by  jiny  stan<lard.  Xot  only  have  they  in  recent 
years  j)aid  and  are  today  payinir  dividends  uix)n  their  stocks 
much  in  exces-i  of  tlie  average  return  of  all  kinds  of  j property 
in  tbo  Ignited  State-,  but  they  have  also  ont  of  their  earnings 
conlinually  improve<l  those  properties.  The  market  value  of 
tlieir  stocks  is  for  the  mo>t  part  much  above  par. 
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It  would  not  be  profitable  to  repeat  what  is  said  in  those 
opinions.  Excluding  the  territory  covered  by  the  reduction  of 
1896  we  find  that  live  stock  rates  to  Chicago  made  or  participat- 
ed in  by  these  defendants  were  on  May  31,  1894,  a  reasonable 
compensation  for  the  service  performed,  including  delivery 
at  the  Union  Stock  Yards;  that  at  all  times  since  May  31,. 
1894,  such  rates  have  been  and  now  are  sufficiently  high  to  in- 
clude a  delivery  at  the  Stock  Yards  as  made  previous  to  Juno 
1,  1894;  that  no  reduction  has  ever  been  made  in  any  of  these 
rates  to  offset  the  addition  of  the  terminal  charge  of  $2.00  per 
car;  and  that  the  imposition  of  any  such  charge,  except  in  so 
far  as  the  cost  of  delivery  has  been  increased  by  the  trackage 
charge  which  the  defendants  are  compelled  to  pay  is  unreason- 
able. 

In  its  former  report  the  Commission  had  found  that  previ- 
ous to  June  1,  1894,  a  delivery  at  the  Stock  Yards  had  been 
included  in  and  paid  for  by  the  Chicago  rate.  The  defend- 
ants had  contended  that  this  service  was,  previous  to  that  date,, 
a  gratuity,  but  had  introduced  little  direct  testimony  upon  that 
point.  Upon  this  hearing  counsel  asked  that  they  be  allowed 
to  introduce  further  testimony  in  that  behalf  and  that  the  Com- 
mission reconsider,  in  view  of  such  testimony,  its  former  find- 
ing. Since  it  seemed  desirable  that  all  the  facts  should  be 
fully  presented  the  Commission  consented  to  hear  this  testi* 
mony  and  thereupon  counsel  produced  on  the  part  of  each  de- 
fendant one  of  the  principal  traffic  officials  of  that  company 
who  testified  that  previous  to  June  1,  1894,  his  company  had 
performed  the  service  of  making  delivery  at  the  Stock  Yards^ 
beyond  its  own  line  for  nothing.  On  the  strength  of  this  testi- 
mony the  defendants  insist  that  the  Commission  should  recon- 
sider its  finding  and  now  find  as  a  matter  of  fact  that  this  ser- 
vice had  been,  until  the  terminal  charge  was  imposed,  a  gra- 
tuity. Since  certain  other  testimony  was  brought  out  in  the 
examination  of  these  witnesses  which  bears  upon  this  point  it 
may  be  well  to  restate  briefly  our  findings  of  fact  in  this  re- 
spect 

Previous  to  1865  live  stock  marketed  in  Chicago  was  de- 
livered at  four  different  points,  and  competitive  conditions  re- 
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quired  iill  carriers  to  make  delivery  at  either  one  of  these  pointa 
according  as  the  shipper  might  direct.  This  led  to  much  ex- 
pense and  inc(>nvenience  iq^m  the  part  of  the  carriers  making 
such  deliveries  and  for  the  purpose  of  avoiding  this  the  Union 
Stock  Yards  and  Transit  Comj^any  was  organized.  The  pur- 
pose of  that  undertaking  was  to  provide  one  place  at  which  live 
stock  would  be  delivered  in  the  city  of  Chicago. 

The  movers  in  this  enterprise  were  originally  the  railway 
companies  interested.  At  first  the  stock  was  largely  owned  by 
the  various  railway  lines  bringing  live  stock  to  Chicago,  but 
subsequently  and  from  time  to  time  this  stock  interest  was 
transferred  so  that  on  June  1,  1894,  the  stock  holdings  of  the 
railways  in  the  Union  Stock  Yards  and  Transit  Company  were 
slight,  if  any.  At  first  the  directors  of  that  company  consisted 
almost  entirely  of  representatives  of  the  different  railways  in- 
terested, and  a  majority  of  the  board  continued  to  be  made  up 
in  this  manner  until  the  management  of  the  Stock  Yards  made 
known  its  determination  to  impose  the  trackage  charge,  June 
1,  1804,  when  the  various  railway  representatives  resigned 
from  the  board  of  directors. 

According  to  the  original  arrangement  the  Stock  Yards  Com- 
pany was  to  construct,  own  and  operate  pens,  shutes,  tracks 
and  other  facilities  for  unloading,  delivering,  and  marketing 
live  stock.  It  was  to  construct  tracks  connecting  its  yards  with 
the  various  lines  of  railway  and  to  permit  the  railways  to 
operate  their  own  trains  over  these  tracks  to  the  unloading 
sliutos  without  charge.  All  this  was  done  as  arranged.  The 
Stock  Yards  were  constructed  by  the  Stock  Yards  Company  and 
tracks  laid  connecting  these  yards  with  the  various  lines  of 
railway.  The  railways  ran  their  own  trains,  drawn  by  their 
own  locomotives  over  these  tracks  of  the  Sto?k  Yards  Com- 
pany without  charge,  but  the  Stock  Yards  Company  received 
25  cents  a  car  for  the  servi(!e  of  unloading  the  cars  of  stock. 
AVhilo  tlie  original  arrangement  and  understanding  was  that  the 
railways  should  be  given  the  free  use  of  the  tracks  of  the  Stock 
Yards  Company  for  the  purpose  of  reaching  the  shutes  and  de- 
livering live  stock  at  the  stock  pens  no  formal  contract  of  tliat 
5ort  was  ever  entered  into.     Upon  the  one  hand  the  railways 
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were  under  no  obligation  to  use  these  tracks  or  to  unload  their 
live  stock  at  the  stock  yards  and  upon  the  other  the  Stock 
Yards  Company  was  under  no  legal  liability  to  permit  the  vari- 
ous railways  to  use  its  tracks  in  obtaining  access  to  its  shutes 
and  pens. 

The  actual  outcome  of  this  enterprise  was  precisely  that 
which  its  original  promoters  had  contemplated.  All  live  stock, 
in  a  very  short  time,  which  was  intended  for  the  Chicago  mar- 
ket, was  sent  to  the  Union  Stock  Yards  and  the  stock  yards 
which  had  been  formerly  used  as  pens  of  delivery  were  aban- 
doned. From  1865  down  to  June  1,  1894,  practically  all  the 
stock  brought  to  Chicago  for  sale  or  other  distribution  was  de- 
livered at  the  Union  Stock  Yards.  Several  of  these  defend- 
ants had  no  facilities  whatever  except  their  station  platforms 
for  unloading  stock  at  any  other  point,  while  others  of  them 
had  stock  pens  at  which  live  stock  in  very  limited  quantities 
could  be  discharged.  Stock  received  for  shipment  to  Chicago 
was  sent  to  the  Union  Stock  Yards  as  a  matter  of  course 
without  further  direction  upon  the  part  of  the  shipper.  Or- 
dinarily the  only  destination  mentioned  in  the  live  stock  con- 
tract which  the  shipper  was  obliged  to  sign  was  Chicago,  and 
under  that  contract  the  stock  was  taken  to  the  Union  Stock 
Yards.  The  tariffs  of  the  defendants  all  specified  a  rate  to 
Chicago  and  under  this  tariff  the  public  were  entitled  to  sliip 
to  the  Union  Stock  Yards. 

It  appeared  in  testimony  upon  the  last  hearing  that  a  single 
system,  the  Burlington,  had  required  in  some  cases  previous  to 
June  1,  1894,  that  their  agents  should  ascertain  the  final  desti- 
nation of  the  stock  and  should  waybill  it  accordingly.  Con- 
siderable quantities  of  stock  brought  by  that  company  to  Chi- 
cago were  destined  to  eastern  points  beyond  Chicago  and  this 
would  not  necessarily  go  to  the  Union  Stock  Yards.  It  might 
also  happen  occasionally  that  parties  would  desire  to  unload 
stock,  especially  horses  and  mules,  at  some  other  point  than  the 
Union  Stock  Yards.  For  these  reasons,  apparently  as  a 
competitive  measure,  that  company  had  provided,  as  stated  in 
its  circular  of  1891,  pens  for  the  accommodation  of  eight  car- 
loads of  stock  at  Hawtliome  Avenue  and  this  circular  required 
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agents  to  call  the  attention  of  shippers  to  the  fact  that  fTieee 
pens  were  available  for  the  purpose  of  unloading  and  resting 
stock  without  charge.  The  circular  instructed  agents  to  ascer- 
tain the  final  destination  of  the  stock  and  to  bill  it  to  the  Union 
Stock  Yards  or  to  Chicago  as  the  case  might  be.  This  was  for 
the  convenience  of  the  Burlington  Road  in  the  handling  of  this 
traffic.  It  appears  that  this  company  like  all  the  others  de- 
livered as  a  matter  of  course  all  stock  to  be  disposed  of  at  Chi- 
cago at  the  Union  Stock  Yards. 

An  examination  of  the  testimony  of  the  traffic  representa- 
tives of  the  various  defendants  who  were  produced  as  witnesses 
and  testified  upon  the  last  hearing  that  the  service  of  making 
delivery  at  the  Stock  Yards  was  a  gratuity  previous  to  June 
1,  1894,  shows  that  they  based  this  assertion  entirely  upon  the 
fact  that  the  Stock  Yards  were  not  located  upon  the  rails  of 
their  respective  companies.  They  stated  that  in  their  opinion 
any  service  performed  by  a  railroad  beyond  its  own  iron  must 
of  necessity  be  a  gratuity  and  hence  this  service  was  a  gratuity. 
They  testified  to  no  fact  which  contradicted  the  evidence  already 
before  the  Commission;  indeed  their  testimony  was  strongly 
confirmatory  of  that  evidence;  they  simply  gave  their  opinion 
upon  the  conceded  facts. 

We  hardly  think  that  the  expression  of  this  opinion  can  be 
of  much  value  as  evidence.  For  example  the  Illinois  Central 
Railroad  Company  previous  to  June  1,  1894,  had  no  stock  yards 
of  its  own  in  the  city  of  Chicago.  It  occasionally  delivered  a 
carload  of  horses  or  mules  upon  its  freight  platforms,  and  it 
made  deliveries  at  one  or  two  private  yards  when  stock  was  con- 
signed to  the  owners  of  those  yards,  but  the  only  point  to  which 
'  it  could  and  did  deliver  live  stock  in  the  city  of  Chicago  was  at 
the  Union  Stock  Yards.  Now  how  can  it  in  any  w^ay  modify 
the  fact  when  Mr.  Keepers,  the  General  Freight  Agent  of  that 
company,  testifies  that  according  to  his  understanding  the  ser- 
vice of  his  company  beyond  its  own  iron  must  be  a  gratuity  ? 
We  find  as  a  fact,  in  so  far  as  this  question  is  a  question  of  fact, 
that  previous  to  June  1,  1894,  a  delivery  at  the  Union  Stock 
Yards  was  included  in  the  contract  of  shipment  to  Chicago  and 
paid  for  by  the  rate  to  Chicago. 
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The  facte  as  to  facilities  for  delivery  at  points  other  than  the 
Union  Stock  Yards  by  these  various  defendants  at  the  present 
time  were  clearly  brought  out  on  the  last  hearing  and  should 
also  be  noted.  The  Wabash  Company  has  no  such  facilities 
whatever  and  can  and  does  only  make  delivery  of  live  stock  at 
the  Union  Stock  Yards.  Mr.  Peabody,  the  statistician  of  the 
Atchison,  Topeka  &  Santa  Fe,  was  delegated  to  ascertain  the 
location  of  the  stock  yards  of  the  various  defendants  and  give 
testimony  upon  that  point.  He  stated  that  he  had  written  the 
General  Freight  Agent  of  the  Chicago  &  Alton  asking  the  loca- 
tion of  its  stock  yards  and  had  been  informed  by  him  that  his 
company  had  no  stock  yards  at  Chicago.  The  other  defendants 
all  have  points  at  which  they  can  make  delivery  of  live  stock 
in  limited  quantities  upon  their  own  rails.  In  cases  w^here  such 
facilities  existed  previous  to  June  1,  1894,  they  do  not  appear 
to  have  been  enlarged.  Where  such  facilities  did  uot  exist  they 
have  been  provided  for  the  purpose  of  being  able  to  state  that 
they  in  fact  exist.  These  facilities  are  used  in  exactly  the 
same  manner  and  to  no  greater  extent  now  than  they  were  be- 
fore the  imposition  of  the  terminal  charge.  It  appeared  that 
between  500  and  600  carloads  of  stock  were  unloaded  each  year 
by  the  Burlington  system  at  its  Chicago  yard  but  it  did  not 
appear  that  any  of  these  were  for  disposition  in  Chicago.  With 
the  exception  of  horses  and  mules  to  some  extent,  and  an  oc- 
casional carload  of  sheep  and  cattle  live  stock  for  sale  in  Chi- 
cago is  now  taken  to  the  Union  Stock  Yards  in  exactly  the  same 
way  that  it  w^as  before  the  $2.00  charge  was  imposed. 

One  other  fact  may  perhaps  be  stated.  It  was  suggested  in 
the  original  report  that  the  defendants  probably  made  delivery 
of  live  stock  at  the  Union  Stock  Yards  as  cheaply  as  they  could 
provide  facilities  of  their  own  and  as  cheaply  as  they  delivered 
other  carload  freight  in  the  city  of  Chicago  but  there  was  no 
testimony  from  which  a  definite  finding  could  be  made.  Such 
evidence  was  given  upon  the  last  hearing.  Mr.  Peabody,  above 
mentioned,  testified  that  the  actual  cost  to  his  company  of  mak- 
ing deliveries  of  all  carload  freight  in  the  city  of  Chicago  either 
at  final  destination  or  to  some  connecting  road  for  shipment  be- 
yond was  $5.40  per  car.  He  also  said  that  he  knew  of  no  rea- 
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son  why  the  expense  of  the  Santa  Fe  system  was  greater  in  this 
particular  than  that  of  other  lines  entering  Chicago.  Upon 
this  testimony  we  find  that  the  expense  of  delivering  carload 
freight  by  the  defendants  in  Chicago  is  approximately  $5.40 
per  car. 

Upon  the  former  hearing  the  Santa  Fe  Company  filed  a 
statement  showing  that  the  cost  of  delivering  carloads  of  live 
stock  at  the  Union  Stock  Yards  was  $2.28  per  car,  including 
trackage  and  25  cents  per  car  for  unloading.  Delivery  by  that 
company  seems  to  be  made  at  the  present  time  at  a  somewhat 
less  expense  than  formerly  owing  to  the  fact  that  it  pays  either 
a  less  trackage  charge  or  no  trackage  charge  for  the  use  of  cer- 
tain lines  by  which  it  reaches  the  rails  of  the  Union  Stock 
Yards  and  Transit  Company.  Mr.  Peabody  gave  in  detail  the 
expense  of  making  deliveries  for  two  months,  viz.,  January, 
1904,  $1.79,  and  October,  1904,  $1.77.  In  both  these  compu- 
tations the  cost  of  unloading  was  included  and  also  the  station 
expense  of  that  company  at  the  Union  Stock  Yards  which 
was  for  the  two  months  about  two-thirds  as  much  as  the  ex- 
pense of  operating  its  trains  to  and  from  the  stock  yards. 

Conclusions. 

The  able  attorney  for  the  defendants,  who  appeared  for  the 
first  time  in  this  last  hearing,  has  urged  upon  us  with  great 
earnestness  certain  considerations  not  much  insisted  upon  in 
the  former  stages  of  this  case,  which  should,  he  argues,  lead  to 
a  modification  of  our  previous  conclusions  of  law.  He  urges, 
first,  that  the  Union  Stock  Yards  cannot  be  today  and  cannot 
have  been  in  the  past  the  live  stock  depot  of  these  defendants 
for  the  reason  that  they  do  not  exercise  over  it  the  same  control 
which  they  exercise  over  their  depots  proper.  The  representa- 
tives of  the  various  defendants  were  asked  in  detail  whether 
their  respective  companies  had  to  do  with  the  building,  the  re- 
pairing, the  insuring  of  the  Union  Stock  Yards,  or  whether  they 
appointed  or  directed  in  any  way  the  help  employed  there. 
They  all  united  in  disclaiming  any  connection  of  this  sort  with 
that  enterprise  and  from  this  we  are  pressed  to  conclude  that 
the  stock  yards  could  not  be  the  depot  of  these  defendants. 
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Some  little  time  ago  this  Commission  heard  the  complaint 
of  the  Central  Stock  Yards  Company,  in  which  it  was  alleged 
that  the  Louisville  &  Nashville  Railroad  was  nnlawfullv  dis- 
criminating against  the  complainant  in  making  deliveries  of  live 
stock  at  the  Bourbon  Stock  Yards  in  Louisville,  Kentucky, 
while  it  declined  to  make  similar  deliveries  at  the  stock  yards 
of  the  complainant.  The  Louisville  &  Nashville  Co.  was  rep-' 
resented  by  the  same  learned  attorney  who  now  represents  these 
defendants,  and  in  that  suit  his  defense  was  that  the  Louis- 
ville &  Nashville  had  made  the  Bourbon  Stock  Yards  its  ex- 
clusive live  stock  depot.  The  Bourbon  Stock  Yards  Company 
constructed  all  the  facilities,  kept  them  in  repair,  insured  them 
if  they  were  insured,  controlled  the  help  and  indeed  assumed 
the  entire  control  and  management  of  the  plant  and  yet  it  was 
urged  that  these  stock  yards  were  the  live  stock  depot  of  thti 
Louisville  &  Nashville  Railroad.  Counsel  enforced  that  con- 
tention by  reason  as  well  as  by  the  highest  judicial  authority 
and  the  Commission  held  with  him.  Central  Stock  Yards  Co. 
Y,Louisville  &  N,  R.  Co.  192  U.  S.  568,  48  L.  ed.  565,  24  Sup. 
Ct.  Rep.  339 ;  Railroad  Commission  v.  Louisville  &  N.  R.  Co., 

10  I.  C.  C.  Rep.  173. 

In  that  case  the  defendant  railroad  company  had  entered  in- 
to a  contract  with  the  Bourbon  Stock  Yards  Company  by  which 
it  agreed  to  make  those  stock  yards  its  exclusive  live  stock  depot. 
In  this  case  by  arrangement  which  never  took  the  form  of  a 
specific  contract  these  defendants  made  the  Union  Stock  Yards 
their  depot  in  exactly  the  same  w^ay.  What  we  call  attention 
to  is  the  fact  that  a  railroad  may  maintain  its  live  stock  depot 
at  a  particular  point  although  it  neither  builds  nor  repairs  nor 
insures  the  stock  pens  into  which  the  cattle  are  unloaded  nor 
hires  nor  controls  the  men  who  do  the  unloading.  Whether 
the  Union  Stock  Yards  at  Chicago  were  in  railroad  phraseology 
or  in  legal  definition  the  depot  of  these  defendants  is  im- 
material ;  they  were  and  still  are  in  fact  the  point  to  which  this 
stock  is  transported  and  unloaded  under  the  shipping  contract 
of  the  defendants. 

Counsel  vigorously  insists  that  inasmuch  as  the  service  of 
transporting  these  carloads  of  live  stock  to  the  Union  Stock 
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Yards  was  performed  beyond  the  rails  of  the  defendants  it  must 
have  been  a  gratuity.  It  is  not  obvious  to  us  why  if  one  rail- 
road company  leases  or  otherwise  obtains  the  use  of  the  tracks 
of  another  railroad  company  for  the  ptttpose  of  performing  a 
particular  service  that  service  must  of  necessity  be  a  gratuity. 
Strictly  speaking  in  such  case  the  tria^cks  of  the  first  company 
are,  quoad  the  performance  of  that  service,  the  tracks  of  the 
company  which  performs  the  service.  These  defendants  had 
the  right,  previous  to  June  1,  1894,  to  operate  their  trains  over 
the  iron  of  the  Stock  Yards  Company  without  payment  in  exact- 
ly the  same  way  that  they  do  today  by  the  payment  of  a  track- 
age charge.  The  stock  was  in  their  custody  then  as  it  now  is 
until  it  was  delivered  to  the  owner  or  his  consignee  at  the 
Union  Stock  Yards.  The  defendants  would  undoubtedly  be 
liable  for  any  damages  which  accrued  after  their  trains  entered 
upon  the  tracks  of  the  Stock  Yards  Company  in  exactly  the 
same  way  as  over  any  other  part  of  the  transit  Upon  what 
definition  can  that  be  called  a  gratuity  which  the  shipper  has  a 
legal  right  to  demand  and  which  the  carrier  is  under  legal  ob- 
ligation to  furnish? 

It  is  suggested  that  in  the  last  ten  years  reductions  have  been 
made  in  many  hundred  cases  which  are  greater  than  the  amount 
of  this  terminal  charge  and  that  in  these  cases,  upon  the  theory 
of  the  Supreme  Court,  the  imposition  of  the  charge  is  proper. 
We  do  not  so  understand  the  decision.  The  addition  of  the 
terminal  charge  is  only  proper  when  the  reduction  has  been 
such  that  the  entire  rate  to  the  Union  Stock  Yards  is  reasonable. 
The  Commission  did  not  intend  to  hold  in  its  former  opinion 
that  if  the  total  through  rate  was  reasonable  the  terminal  charge 
would  be  unlawful,  but  rather  that  the  mere  fact  of  a  reduction, 
made  without  reference  to  the  terminal  charge,  would  not  show, 
in  the  absence  of  other  testimony,  that  the  through  rate  was  rea- 
sonable. The  court  seems  to  have  entertained  a  different  opin- 
ion; but  that  has  no  application  here,  since  it  has  been  found 
not  only  that  these  scattered  reductions  had  no  reference  to  the 
terminal  charge,  but  also  that  the  reduced  rate  was  still  suf- 
ficient to  include  a  delivery  at  the  Union  Stock  Yards.  If  the 
opposite  view  were  to  prevail  there  would  be  numerous  in- 
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stances  in  which  the  delivering  charge  might  be  applied  to  a 
carload  of  hogs  and  not  to  a  carload  of  cattle  shipped  from  the 
same  station. 

It  will  be  remembered  that  the  minimum  trackage  charge  is 
80  cents  per  car.  In  our  opinion  the  defendants  are  justified 
in  imposing  whatever  terminal  charge  has  been  necessitated 
by  this  exaction  of  the  Stock  Yards  Company.  Since  this 
charge  varies  in  different  cases  these  carriers  might,  therefore, 
impose  different  terminal  charges,  but  it  is  conceded  that  the 
charge  must  be  the  same  by  all.  To  compel  those  paying  80 
cents  to  make  only  that  charge  would  be  in  effect  to  compel  every 
line  to  reduce  its  charge  to  the  same  figure.  It  seemed  to  us, 
therefore,  that  it  was  fair  under  all  the  circumstances  to  allow 
these  carriers  to  impose  a  charge  of  $1.00.  It  was  stated  in  the 
opinion  denying  the  motion  for  reargument  that  the  carriers 
were  satisfied  with  this,  provided  the  charge  was  to  be  adjusted 
upon  the  basis  recommended  by  the  Commission.  Since  the 
conclusion  of  the  taking  of  testimony  in  the  present  hearing 
the  defendants  have  filed  statements  disclaiming  any  intention 
upon  their  part  to  admit  that  $1.00  was  a  reasonable  charge  for 
transporting  this  live  stock  to  the  Union  Stock  Yards.  Ap- 
parently these  statements  have  been  filed  to  rebut  any  pre- 
sumption that  the  carriers  had  admitted  that  the  charge  found 
by  the  Commission  was  a  proper  one,  and  if  so,  they  in  no  way 
alter  our  previous  conclusion.  However  this  may  be,  since  the 
Commission  only  has  power  to  direct  the  carriers  to  cease  and 
desist  from  the  present  charge  of  $2.00,  and  since  this  charge 
is  greater  than  the  trackage  paid  by  any  company,  the  defend- 
ants will  be  ordered  to  desist  from  imposing  the  present  charge 
as  to  all  territory  not  embraced  in  the  reduction  of  1896,  as  de- 
scribed in  the  findings. 

The  case  will  be  retained  for  further  proceedings  in  the 
matter  of  reparation. 
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No.  732. 

THE  CATTLE  EAISERS'  ASSOCIATIOIT  OF   TEXAS 

V. 

MISSOURI,  KANSAS  &  TEXAS  RAILWAY  COMPAXY; 
ATCHISOX,  TOPEKA  &  SANTA  FE  RAILWAY 
COMPANY;  CHICAGO,  ROCK  ISLAND  &  PACIFIC 
RAILWAY  COMPANY;  CHOCTAW,  OKLAHOMA 
&  GULF  RAILROAD  COMPANY;  HOUSTON  & 
SHREVEPORT  RAILROAD  COMPANY;  KLiNSAS 
CITY  SOUTHERN  RAILWAY  COMPANY;  MIS- 
SOURI PACIFIC  RAILWAY  COMPANY;  ST. 
LOUIS,  IRON  MOUNTAIN  &  SOUTHERN  RAIL- 
WAY COMPANY;  ST.  LOUIS  SOUTHWESTERN 
RAILWAY  COMPANY;  ST.  LOUIS  &  SAN  FRAN- 
CISCO RAILROAD  COMPANY;  UNION  PACIFIC 
RAILROAD  COMPANY;  CANE  BELT  RAH.ROAD 
COMPANY;  CHICAGO,  ROCK  ISLAND  6:  GULF 
RAILWAY  COMPANY;  CHICAGO,  ROCK  ISLAND 
&  MEXICO  RAILWAY  COMPANY;  CHICAGO, 
ROCK  ISLAND  &  TEXAS  RAILWAY  COMPANY; 
CHOCTAW,  OKLAHOMA  &  TEXAS  RAILROAD 
COMPANY;  EASTERN  TEXAS  RAILROAD  COM- 
PANY; EL  PASO  &  NORTHEASTERN  RAILWAY 
COMPANY;  FORT  WORTH  &  DENVER  CITY 
RAILWAY  COMPANY;  FORT  WORTH  &  RIO 
GRANDE  RAILWAY  COMPANY;  GALVESTON, 
HARRISBURG  &  SAN  ANTONIO  RAILWAY  COM- 
PANY; GALVESTON.  HOUSTON  &  HENDERSON 
RAILROAD  COMPANY;  GALVESTON,  HOUSTON 
&  NORTHERN  RAILWAY  COMPANY;  GULF, 
BEAUMONT  &  GREAT  NORTHERN  RAILWAY 
COMPANY;  GULF,  BEAUMONT  &  KANSAS  CITY 
RAILWAY     COMPANY;     GULF,     COLORADO     & 
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SANTA  FE  KAILWAT  COMPANY;  GULF  &  IN- 
TEKSTATE  RAILWAY  OF  TEXAS;  GTJLF,  WEST- 
ERN TEXAS  &  PACIFIC  RAILWAY  COMPANY; 
HOUSTON,  EAST  &  WEST  TEXAS  RAILWAY 
COMPANY;  HOUSTON  &  TEXAS  CENTRAL 
RAILROAD  COMPANY;  INTERNATIONAL  & 
GREAT  NORTHERN  RAILROAD  COMPANY; 
MISSOURI,  KANSAS  &  TEXAS  RAILWAY  COM- 
PANY OF  TEXAS;  NEW  YORK,  TEXAS  &  MEXI- 
CAN RAILWAY  COMPANY;  PARIS  &  GREAT 
NORTHERN  RAILROAD  COMPANY;  PECOS 
VALLEY  &  NORTHEASTERN  RAILWAY  COM- 
PANY; PECOS  &  NORTHERN  TEXAS  RAIL- 
WAY COMPANY;  PECOS  RIVER  RAILROAD 
COMPANY;  RED  RIVER,  TEXAS  &  SOUTHERN 
RAILWAY  COMPANY;  SAN  ANTONIO  & 
ARANSAS  PASS  RAILWAY  COMPANY;  SAN 
ANTONIO  &  GULF  RAILROAD  COMPANY;  ST. 
LOUIS,  SAN  FRANCISCO  &  TEXAS  RAILWAY 
COMPANY;  ST.  LOUIS  SOUTHWESTERN  RAIL- 
WAY COMPANY  OF  TEXAS;  TEXAS  &  NEW 
ORLEANS  RAILROAD  COMPANY;  TEXAS  & 
PACIFIC  RAILWAY  COMPANY;  TEXAS  CEN- 
TRAL RAILROAD  COMPANY;  TEXAS  MEXICAN 
RAILWAY  COMPANY;  TEXAS  MIDLAND  RAIL- 
ROAD COMPANY;  COLORAI^O  &  SOUTHERN 
RAILWAY  COMPANY;  SOUTHERN  KANSAS 
RAILWAY  OF  TEXAS;  WEATHERFORD.  MIN- 
ERAL WELLS  &  NORTHWESTERN  RAILWAY 
COMPANY;  WICHITA  VALLEY  RAILWAY  COM- 
PANY; CHICAGO,  BURLINGTON  &  QUINCY 
RAILROAD  COMPANY;  CHICAGO  &  NORTH- 
WESTERN RAILWAY  COMPANY;  CHICAGO  & 
ALTON  RAILWAY  COMPANY;  CHICAGO 
GREAT  WESTERN  RAILWAY  COMPANY; 
CHICAGO  &  EASTERN  ILLINOIS  RAILROAD 
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C0:N[PAXY;  CHICAGO,  MILWAUKEE  &  ST. 
PAUL  RAILWAY  COMPANY;  ILLINOIS  CEN- 
TRAL RAILROAD  COMPANY;  WABASH  RAIL- 
ROAD COMPANY. 


Decided  August  16,  1905, 


This  case  relates  to  advances  in  rates  on  cattle  from  points  north  of 
the  Texas  quarantine  line  to  northern  ranges  in  Colorado,  Western 
Nebraska,  Wyoming,  Montana,  and  North  and  South  Dakota,  and 
to  advances  in  rates  from  points  in  Texas.  Colorado,  Wyoming, 
Nebraska,  Kansas,  Indian  Territory  and  New  Mexico  to  Chicago,  St. 
Louis  and  Kansas  City.  An  appendix  to  the  decision  shows  the  ad- 
vances in  detail.  After  considering  cost  to  the  carriers  at  originating 
and  delivering  points,  cost  and  maintenance  of  equipment,  expense  of 
unloading  and  reloading  in  transit  incident  to  feeding,  watering  and 
resting  the  stock,  character  of  the  movement,  number  of  ears  in  trains, 
average  loading,  volume  and  desirability  of  the  traffic,  return  of  empty 
cars,  liability  to  damage,  cost  of  carriage,  increased  cost  of  producing 
live  stock,  decreased  selling  price,  method  of  making  the  advanced  rates, 
disappearance  of  competition,  cost  of  railroad  labor  and  supplies, 
improved  methods  of  operation  and  increased  general  traffic,  mileage 
revenue  per  ton  per  car  and  per  train,  and  other  pertinent  dream- 
stances  and  conditions,  Held: 

1.  That  defendants'  advances  in  live  stock  rates  during  1903,  as 
shown  in  the  appendix,  were  unjust  and  unreasonable,  and  that  the 
present  rates  are  unjust  and  unreasonable  to  tlie  extent  of  such  ad- 
vances, 

2.  Tlmt  the  present  terminal  charge  for  delivery  of  live  stock  at  the 
Union  Stock  Yards  in  Chicago,  amounting  to  about  $2.00  per  car,  is 
unjuH  nnd  unreasonable,  and  that  a  reasonable  charge  would  be  91.00 
per  car  for  such  terminal  services. 

Cowan  di'  Burney  for  complainant 

Ed  Baxter  and  J.  \V.  Terry  for  Atchison,  Topeka  &  Santa 
Fe  Ry.  C'o.  and  Gulf,  Colorado  &  Santa  Fe  Ry.  Co. 

Ed  Baxter  and  T.  F.  U>.s7  for  St.  Louis  &  San  Francisco  R. 
R.  Co. 

EJ.  Baxter  for  Chicago,  Rock  Island  &  Pacific  Ry.  Co.; 
Choctaw,  Oklahoma  k  Gulf  R.  R.  Co. ;  Cane  Belt  R.  R.  Co. ; 
Chicago,  Rock  Island  &  Gulf  Ry.  Co. ;  Chicago,  Rock  Island  k 
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Mexico  Ey.  Co. ;  Chicago,  Eock  Island  &  Texas  Ey.  Co. ;  Choc- 
taw, Oklahoma  &  Texas  E.  E.  Co. ;  Fort  Worth  &  Eio  Grande 
E.  E.  Co. ;  Gulf,  Beaumont  &  Great  Northern  Ey.  Co. ;  Gulf, 
Beaumont  &  Kansas  City  Ey.  Co. ;  Paris  &  Great  Northern 
E.  E.  Co. ;  Pecos  Valley  &  Northeastern  Ey.  Co. ;  Pecos  & 
Northern  Texas  Ey.  Co. ;  Pecos  Eiver  E.  E.  Co. ;  Eed  Eiver, 
Texas  &  Southern  Ey.  Co. ;  St.  Louis,  San  Francisco  &  Texas 
Ey.  Co. ;  Southern  Kansas  Ey.  of  Texas ;  Chicago,  Burlington 
&.  Quincy  Ey.  Co. ;  Chicago  &  Northwestern  Ey.  Co. ;  Chicago 
&  Alton  Ey.  Co.;  Chicago  &  Eastern  Illinois  E.  E.  Co.; 
Chicafi:o,  Milwaukee  &  St.  Paul  Ey.  Co. ;  Illinois  Central  E.  E. 
Co. 

E.  B,  Parker  for  Houston  &  Shreveport  E.  E.  Co.;  Union 
Pacific  E.  E.  Co. ;  Galveston,  Harrisburg  &  San  Antonio  Ey. 
Co. ;  Galveston,  Houston  &  Henderson  E.  E.  Co. ;  Galveston, 
Houston  &  Northern  Ey.  Co. ;  Gulf,  Western  Texas  &  Pacific 
Ey.  Co. ;  Houston,  East  &  West  Texas  Ey.  Co. ;  Houston  & 
Texas  Central  E.  E.  Co.;  New  York,  Texas  &  Mexican  Ey. 
Co. ;  San  Antonio  &  Gulf  E.  E.  Co. 

r.  S.  Miller  for  Missouri,  Kansas  &  Texas  Ey.  Co.;  Mis- 
souri, Kansas  &  Texas  Ey.  Co.  of  Texas. 

T,  J.  Freeman  for  Missouri  Pacific  Ey.  Co. ;  St.  Louis,  Iron 
Mountain  &  Southern  Ey.  Co. ;  International  &  Great  Northern 
Ey.  Co. ;  Texas  &  Pacific  Ey.  Co. ;  Weatherford,  Mineral  Wells 
&  Northwestern  Ey.  Co. 

M.  A.  Spoontz  for  Fort  Worth  &  Denver  City  Ey.  Co.; 
Colorado  &  Southern  Ey.  Co. 

A,  W.  Houston  for  San  Antonio  &  Aransas  Pass  Ey.  Co. 

T.  F.  ^Yest  for  St.  Louis  Southwestern  Ey.  Co.  of  Texas. 

Eeport  and  Opinion  of  the  Commission. 

Prouty,  Commissioner: 

The  complainant  is  a  voluntary  association  for  the  purpose 
of  guarding  and  protecting  the  interests  of  cattlemen  who  are 
its  members.  It  maintains  a  regular  organization,  holds  meet- 
ings at  stated  intervals  and  collects  money  from  its  members 
which  it  expends  in  carrying  out  the  purposes  of  the  organiza- 
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tion,  one  of  which  is  to  secure  just  rates  and  adequate  facilities 
for  the  transportation  of  cattle  by  rail.  Most  of  its  members 
either  reside  or  have  their  principal  place  of  business  in  the 
state  of  Texas,  but  they  are  also  engaged  in  livestock  operations 
in  nearly  every  state  and  territory  west  of  the  Missouri  River^ 
except  the  states  of  the  Pacific  Coast.  The  defendants  are 
numerous  railroad  companies  engaged  in  the  interstate  transpor- 
tation of  livestock  in  the  territory  in  which  the  members  of  the 
complainant  association  operate,  and  the  complaint  is  that  the 
rates  charged  for  such  transportation  are  unjust  and  unrea- 
sonable. 

After  the  filing  of  the  petition  in  this  case  the  Commission, 
acting  upon  numerous  complaints  from  shippers  of  livestock  in 
territory  north  of  Texas  and  w^est  of  the  Missouri  River  to  the 
effect  that  the  railways  were  advancing  their  rates  for  the 
transportation  of  livestock  while  the  service  rendered  was  most 
unsatisfactory,  instituted  a  proceeding  of  investigation  upon  its 
own  motion.  This  is  carried  upon  the  docket  of  the  Commis- 
sion as  No.  755,  and  is  entitled,  In  the  Matter  of  Rates,  Facili- 
ties and  Practices  Applied  by  Carriers  in  the  Transportation  of 
Cattle  from  Producing,  Grazing  and  Feeding  Sections  West  of 
the  Missouri  River.  A  hearing  which  occupied  several  days 
was  had  in  this  matter  at  Denver.  At  its  conclusion  it  appeared 
to  the  Commission  and  all  parties  interested,  including  the 
defendants,  that  tlie  same  question  which  was  presented  in  that 
proceeding  was  also  raised  and  could  properly  be  determined 
in  the  petition  which  had  already  been  filed  by  the  Cattle  Rais- 
ers' Association  of  Texas  and  which  is  now  under  consideration, 
and  it  was  agreed  that  further  proceedings  in  that  case  should 
be  suspended  and  that  the  testimony  already  taken  should  be 
treated  as  taken  in  the  suit  of  the  Cattle  Raisers'  Association. 

The  rates  challenged  as  unlawful  in  this  case  are  of  two 
kinds. 

First.  What  is  known  as  the  quarantine  line  runs  in  an 
irregular  direction  through  the  state  of  Texas  east  and  west. 
Cattle  bred  on  the  south  of  this  line  cannot,  except  for  a  limit- 
ed ]x?riod,  be  taken  north  for  any  purpose  except  for  immediate 
slaughter.     If  they  are  grazed  or  fed  at  any  point  outside  the 
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state  it  must  be  in  pastures  or  at  places  south  of  the  quarantine 
line.  There  are  such  pastures  in  Indian  and  Oklahoma  Ter- 
ritories to  which  Texas  cattle  are  taken  in  large  numbers,  but 
the  railway  rates  to  these  grazing  fields  are  not  complained  of 
in  this  proceeding.  Cattle  bred  north  of  the  quarantine  line 
in  Texas  and  to  some  extent  in  New  Mexico,  Arizona  and  west- 
ern Oklahoma  are  sold  in  large  numbers  at  the  age  of  two  years 
or  older  for  the  purpose  of  being  taken  to  what  are  known  as 
the  northern  ranges  to  be  fattened  for  market.  These  ranges 
or  pastures  are  located  in  Colorado,  Western  Nebraska, 
Wyoming,  Montana,  North  and  South  Dakota.  Cattle  are  al- 
so taken  from  north  of  the  quarantine  line  in  Texas  to  pastures 
in  Southern  Kansas,  but  this  is  usually  upon  a  rate  to  some 
market  of  consumption  with  a  feeding  in  transit  privilege  and 
is  not,  therefore,  properly  included  in  the  class  of  rates  now  un- 
der consideration. 

There  are  many  stations  in  Texas  at  which  cattle  are  taken 
up  for  carriage  to  the  northern  ranges  and  many  points  at 
which  they  are  set  down  in  those  ranges,  but  it  was  said  that 
there  existed  a  general  relation  in  rates  between  the  different 
points  and  that  Amarillo,  Texas,  might  be  taken  as  fairly  il- 
lustrative as  a  point  of  origin.  The  table  below  shows  rates  to 
date  on  range  cattle  from  May  1,  1888,  from  Amarillo  to  Chug- 
water,  Wyo.,  and  from  March  11,  1891,  to  Orin  Junction,  Wyo- 
ming. The  short  line  distances  are,  to  Chugwater  646  and  to 
Orin  Junction  729  miles. 
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TO 
,  Texas. 

CHUGWATEH,  WYO. 

ORIN  JUNCTION,  WYO. 

From 
Amarillo 

Per  Car 
36  Feet. 

fed 

e  3"* 

Per  Car 
3tf  Feet. 

0  - 

ill 
lii 

51? 

mi 

May 

1, 

1888 

$  63.25 

28.8 

May 

31, 

1888 

63.25 

28.8 

January 

1, 

1889 

63.25 

28.8 

March 

11, 

1890 

66.00 

30 

March 

11, 

1891 

80.30 

361/2 

$  80.30 

36y, 

October 

10, 

1892 

80.30 

36y, 

80.30 

3«y. 

March 

19, 

1893 

80.30 

361/, 

80.30 

say. 

April 

1, 

1894 

71.50 

321/, 

71.50 

32% 

May 

18, 

1894 

65.00 

29.6 

65.00 

29.6 

April 

1, 

1895 

82.50  a 

371/,  a 

82.50  a 

37^4* 

April 

20, 

1895 

71.50  a 

32%  a 

71.50  a 

32%  a 

March 

15, 

1890 

79.75  a 

3614  a 

79.75  a 

36Vi» 

May 

5, 

1896 

71.50  a 

321/2  a 

71.50  a 

32%  • 

May 

8, 

1896 

55.00  a 

25      a 

55.00  a 

25      a 

May 

23, 

1896 

55.00  a 

25      a 

55.00  a 

23     a 

September 

29, 

1896 

71.50  a 

321/2  a 

71.50  a 

32%  a 

March 

22, 

1897 

71.50  a 

321/2  a 

71.50  a 

32%  a 

May 

7, 

1897 

55.00  a 

25      a 

55.00  a 

25     a 

February 

1, 

1898 

65.00  a 

29.6  a 

65.00  a 

29.6  a 

March 

22, 

1902 

75.00 

34.1 

75.00 

34.1 

March 

25, 

1903 

81.50 

37.1 

81.50 

37.1 

to  date 

a  Applies  on  cattle  in  train  loads  of  not  less  than  ten  cars.  In  less  than 
train  loads  of  ten  cars  rates  will  be  $6.00  per  standard  car  higher 
than  authorized  on  train  load  shipments. 


The  tariflFs  on  file  with  the  Commission  which  are  applica- 
ble to  the  movement  of  stock  cattle  to  the  northern  ranges  are  in 
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great  confusion  and  it  is  difficult  to  determine  with  accuracy 
the  history  of  these  rates  to  all  such  points,  but  the  testimony 
apparently  shows  and  the  tariffs  indicate  that  rates  to  the  two 
stations  above  named  are  fairly  representative  of  range  desti- 
nations in  general  and  that  the  table  above  given  fairly  states 
the  history  of  these  rates. 

Second.  The  rates  mainly  put  in  issue  by  this  proceeding  are 
those  from  various  maturing  points  to  markets  of  consumption. 
As  already  said  cattle  from  south  of  the  quarantine  line  cannot 
be  taken  north  except  for  immediate  slaughter.  Cattle  from 
north  of  the  quarantine  line  are  frequently  taken  to  market 
and  then  shipped  out  into  the  country  for  the  purpose  of  being 
fattened.  The  markets  in  question  are  Chicago,  St.  Louis,^ 
Kansas  City,  St  Joseph  and  Omaha,  of  which  only  the  first 
three  need  be  considered  in  this  report. 

The  original  petition  embraced  rates  to  these  markets  and 
also  to  St.  Paul  from  almost  all  territory  west  of  the  Missouri 
River  and  from  North  and  South  Dakota^  but  certain  changes 
made  subsequently  to  the  filing  of  the  petition  in  the  tariffs 
of  the  Great  ITorthern  and  N^orthem  Pacific  roads  have  led 
to  a  discontinuance  of  proceedings  against  those  companies. 
The  territory  now  involved  is  western  Nebraska  and  Kansas^ 
Wyoming,  eastern  Colorado,  including  Colorado  Common 
Points  and  perhaps  some  points  farther  west  in  southern  Colo- 
rado, Indian  Territory,  Oklahoma  Territory,  New  Mexico  and 
Texas. 

Many  hundreds  of  rates  are  involved  in  this  territory  but 
here,  as  in  case  of  the  range  rates,  there  exists  a  certain  relation 
between  the  different  markets  and  also  between  the  points  of 
origin.  The  amount  of  the  rates  and  their  history  will  suffi- 
ciently appear  from  a  few  illustrative  examples.  For  this  pur- 
pose we  select  Fort  Worth,  Pecos  and  San  Angelo  in  the  state* 
of  Texas,  Durant,  Indian  Territory,  Goodland,  Kansas,  Den- 
ver, Colorado,  and  Cheyenne,  Wyoming. 
11  L  C.  C.  Kep. 
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FROM  FORT  WORTH  TO 

KANSAS  CITY  and  ST.  JOSEPH. 

507  Miles.        570  Miles. 

CL      Per  Cvt. 
(CenU) 

Nov.    15.  1S88 62  50 

¥vh.      10,   1S80 31^4 

Oct.      25,   1S8» 28^6 

Feb.     17,  lSi>0 33V4 

Mar.    20,  1800 31 

May     10,  ISIK) 2»% 

Sept.    l.'>,  1«!MJ 30 

May     20,   1801 33 

Au^'.    27,  iSiM) 67  30 

Oct.       1,  1800 28 

July       1,  1807 27 

Oct.       :J,  1S07 28 

Fob.        1,  1800 30^4 

Dec.     15,  1800 83% 

Mar.      5,  1003 Zfi% 

ST.  LOUIS— 701)  Miles. 

Nov.    15.  ISSS 80  00 

Vvh,     10,   1880 40 

Sept.      1,  1880 37 

Mar.    20,  1800 86 

May     10,  1800 34V4 

Sept.    15,  18:H) 36 

May     20,   1801 30 

Oct.        1,   1800 84 

July      1,  1807 83 

Oct.        5,   1807 84 

Kel).       1 .  1800 36% 

Feb.       0,  1800 31^ 

Apr.     1.^  1800 36% 

1)<'C.      15,   18ii!» 30% 

Mar.      5,  loo:J 42% 

C111CA(J()— 055  Miles. 

Nov.    15,  1S8S 102  60 

Feb.      10,   ISSO 61% 

Sept.      1,   1880 4g^ 

Feb.      17,  1800 45 

Mar.    20,  1800 80  75 
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CHICAGO— 955  Miles.— Continued. 

CL      Per  Cwt. 
(Cents) 

May     10,  1890 41 

Sept.    15,  1890 87  90 

May     20,  1891 93  60 

Feb.     24,  1896 49% 

Oct.        1,  1896 44% 

July       1,  1897 43% 

Oct.        5,  1897 44% 

May     17,  1898 88 

July    25,  1898 44% 

Feb.       1,  1899 46% 

Feb.       6,  1899 41% 

Apr.     15,  1899 46% 

Dec.      15,  1899 49% 

Aug.    26,  1902 45% 

Jan.     16,  1903 ,  49% 

Mar.     5,  1903 :  62% 


FROM  SAN  ANGELO  TO 

KANSAS  CITY  and  ST.  JOSEPH. 

742  Miles.    803  Miles. 

Sept.  2,  1888 62  50 

Sept.  30,  1888 65  00 

Jan.  10,  1889 70  00 

Feb.  10,  1889 36 

July  4,  1889 36 

Feb.  17,  1890 39 

Mar.  20,  1890 38 

May  11,  1800 36 

Sept.  15,  1890 36% 

May  20,  1891 39% 

Sept.  21,  1890 36 

Oct.        1,  1896 36% 

Nov.  23,  1896 34% 

Feb.       1,  1899 37 

Dec.  15,  1899 40 

Mar.      5,  1903 ...,  43 
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ST.  LOUIS— 1047  Miles. 

CL      Per  Cict. 
(Cents) 

Jan.     10,  1889 87  60 

Feb.     10,  1889 44 

July      2,  1889 44 

Mar.    20,  1890 42 

May     11,  1890 40 

Sept.   16,  1890 42% 

May    20,  1891 46% 

Sept.  21,  1896 42 

Oct.        1,  1896 42% 

Nov.    23,  1896 40% 

Feb.       1,  1899 43 

Dec.     16,  1899 46 

Mar.      6,  1903 49 

July    13,  1903 49 


CHICAGO— 1148  Miles. 

Jan.  20,  1889 110  00 

July  2,  1889 65% 

Feb.  18,  1890 53 

Mar.  20,  1890 49% 

May  4,  1890 47  8/10 

May  11,  1890 46  8/10 

Sept.  16,  1890 62% 

Apr.  16,  1891 100  26 

May  20,  1891 106  96 

Sept.  21,  1896 62% 

Oct.  1,  1896 62% 

Nov.  23,  1896 60% 

May  17,  1898 441/2 

July  26,  1898 60% 

Feb.  1,  1899 , 63% 

Dec.  16,  1899 66% 

Aug.  11,  1902 52 

Jan.  16,  1903 •       66% 

Mar.  5,  1903 69% 

July  13.  1903 69% 
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FROM  PECOS  TO 

KANSAS  CITY  and  ST.  JOSEPH. 

907  Miles.        970  Miles. 


CL      Per  Cwt. 
(Cents) 


May    10,  1887 102  50 

July      3,  1888 , 85  00 

Feb.     10,  1889 42% 

Mar.   20,  1890 4714 

May    10,  1890 45ya 

Sept.  15,  1890 46 

May    20,  1891 49 

Oct.       1,  1896 44 

Oct.       7,  1896 ,  49 

Mar.      3,  1899 5I14 

Dec.     16,  1899 6414 

Nov.      8,  1902 52% 

Mar.     6,  1903 55% 

ST.  LOUIS— 1109  Miles. 

June   23,  1887 102  50 

Feb.     10,  1889 61% 

May     10,  1890 49% 

Sept.  16,  1890 52 

May    20,  1891 56 

Nov.      6,  1896 55 

Mar.      3,  1899 57% 

Dec.     15,  1899 ,  60% 

Mar.      5,  1903 63% 

July    13,  1903 63% 

CHICAGO— 1355  Miles. 

Apr.      8,  1887 

July      6,  1887 

Jan.     20,  1889 

Feb.     10,  1889 

Feb.       1,  1890 

Mar.   20,  1890 

May     10,  1890 

Sept.  15,  1890 

May    21,  1891 

May    24,  1894 

June     1,  1894 

Oct.       1,  1896 
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122  50 

125  00 

62?4 

60% 

112  10 

108  30 

118  30 

124  00 

115  60 

124  00 

114  50 
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CHICAGO— 1355  Miles— Continued. 

CL       Per  Ctct. 
(Cents) 

Nov.    13,  1806 124  00 

Nov.    2(],  1806 d5y4 

May     17,  1898 59 

July    25,  1898 ftSVi 

Dec.     15,  1898 64 

Jan.       1,  1899 6oy^ 

Mar.      3,  1809 67% 

Dec.     15,  1899 70% 

Mar.      6,  1903 73% 

FROM  DURANT,  I.  T.,  TO 

KANSAS  CITY  and  ST.  JOSEPH. 

391  Miles.    454  Miles. 

Dec.  15,  1888 62  50 

Feb.   18,  1889 26% 

July  12,  1889 27 

Mar.  27,  1890 23ya 

July  13,  1800 31 

Aug.  27,  1890 29% 

Sept.  15,  1890 27 

May  20,  1801 30 

Jan.   1,  1806 32 

Mar.   3,  1806 33 

Apr.  30,  1806 32 

July  15,  1806 33 

Sept.  8,  1806 30 

Oct.   1,  1806 28 

Mar.  19,  1899 SOy, 

Dec.   1,  1800 33y5 

Aug.  15,  1002 82  * 

Sept.  14,  1002 311/j 

Mar.   5,  1903 3514 

ST.  LOUIS— 641  Miles. 

Dec.     15,  1888 72  50 

Feb.     18,  1889 36^ 

July     12,  1880 37H 

Sept.     5,  1889 39% 

Jan.       8,  1890 35^ 

Feb.       5,  1890 331/2 

Mar.    27,  1890 36 
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ST.  LOUIS— 641  Miles— Continued. 

CL       Per  Cwt. 
(Cents) 

Aug.    27,  1890 37 

Sept.   15,  1890 36 

May     20,  1891 38y2 

Mar.      6,  1896 39 

Sept.     8,  1896 36 

Oct.        1,  1896 34 

Mar.      5,  1899 36Mj 

Dec.       1,  1899 3914 

Sept.    14,  1902 39 

Mar.      5,  1903 ,  41% 


CHICAGO— 840  Miles. 


Dec. 

15, 

18, 

12, 

5, 

8, 

5, 

27, 

22, 

27, 

15, 

24, 

20, 

19, 

15, 

6, 

8, 

1, 

9, 

5, 

1, 

8, 

5, 

.  c. 

1888 

Feh. 

1889 

July 

1889 

Sept. 
Jan. 

1889 

1 

1890 

Feb. 

1890 

Mar. 

1890 

May 

1890 

Aug. 
Sept. 
Jan. 

1890 

1890 

1891 

May 
Aug. 
Jan. 

1891 

1891 

1806 

Mar. 

1896 

Sept. 
Oct. 

1896 

1896 

Oct. 

1898 

Mar. 

1899 

Dec. 

1899 

Oct. 

1902 

Mar. 

1903 

Ill 

C.  Kbp. 

05  00 


47>A 
47 
471/4 
44% 

ZSVi 
421/j 

401/4 
481/4 

421/2 

37 

481/4 
47% 
471/4 
491/4 
46y4 
441/4 
431/4 
45% 
48% 
48% 
60% 
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FROM  GOODLAND,  KAN.,  TO 

KANSAS  CITY  and  ST.  JOSEPH. 

426  Miles. 

CL      Per  Cwt. 
(Cento) 

July    15,  1888 45  00 

Jan.       1,  1896 21% 

Oct.       1,  1896 45  00 

Aug.    10,  1897 ^ 21% 

Feb.     20,  1898 45  00 

Jan.     15,  1899 48  00 

Dec.       1,  1899 23 

July      5,  1900 24 

Apr.    20,  1902 26 

Sept     1,  1903 26% 

FROM  DENVER  TO  CHICAGO. 
1025  Miles. 

Per  100  lbs.  Per  100  Ibfl. 
Per  car      C.  L.  Min.      C.  L.  Min, 
36  feet.    22,000  lbs.    24,000  lbs. 

July     23,  1888 $115.50 

Aug.     24,  1889 115.50 

Sept.  10,  1889 107.80 

Aug.   1,  1890 94.60 

Aug.  25,  1890 104.50 

Jan.   1,  1896 47% 

Sept.  15,  1896 104.50 

Aug.  10,  1897 47 

July   9,  1902 47 

Sept.   5,  1903 49 

to  date. 

FROM  DENVER  TO   KANSAS  CITY.  ' 

639  Miles. 

July     23,  1888 $71.50 

Aug.    24,  1889 71.50 

Sept.  10,  1889 71.60 

Aug.   1,  1890 71.50 

Aug.  25,  1890 71.60 

Jan.   1,  1896 31 

Sept.  15,  1896 71.50 

Aug.  10,  1897 tl 

July   9,  1902 31 

Sept.   5,  1903 33 

to  date. 
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FROM  DENVER  TO  OMAHA. 
538  Miles. 

Per  100  lbs.  Per  100  lbs. 
Per  car    C.  L.    Min.  C.  L.  Min. 
36  feet.    22,000  lbs.    24,000  lbs. 

July    23,  1888 

Aug.     24,  1889 $71.50 

Sept.    10,  1889 71.50 

Aug.       1,  1890*. 71.50 

Aug.    25,  1890 *. ....       71.50 

Jan.        1,  1896 31 

Sept.    15,  1896 71.50 

Aug.     10,  1897 •! 

July       9,  1902 81 

Sept      5,  1903 33 

to  date. 

FROM   CHEYENNE,   WYOMING, 

TO 

KANSAS  CITY. 

685  Miles. 

CL      Per  Cwt. 
(Cento) 

Apr.      5,  1887 72  50 

Nov.      15,  1887 65  00 

Apr.      2,  1894 63  00 

Jan.       1,  1896 81 

Sept.   22,  1896 66  00 

June     1,  1902 81 

Sept.   22,  1903 33 

Oct       3,  1904 30 


CHICAGO— 1009  Miles. 

July      1,  1887 

Oct       5,  1897 

Jan.      6,  1890 

Apr.    25,  1890 

July    11,  1890 

Sept  21,  1891 

Mar.    23,  1899 

Apr.    14,  1902 

Nov.    28,  1902 

Jan.    15,  1903 

Sept     5,  1903 
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115  00 

08  00 

95  00 

87  65 

96  00 

95  00 

AT' 

104  78 

47 

47 

47 

48 
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Apr. 
Aug. 
Jan. 

5,  1887 

SOUTH  OMAHA- 

-512  Miles. 

CL       Per  Cwt. 

(Cents) 
72  50 

5,  1887 

63  00 

1,  1896 

31 

Sept. 
June 

22,  189G 

H 

65  00 

8,  1900 

31 

Mar. 

3,  1904 

32 

Oct. 

3,  1904.... 

29 

An  examination  of  the  table  giving  rates  for  the  movement 
of  range  cattle  shows  that  these  rates  were  advanced  $10  per 
car  in  March,  1902,  from  what  they  had  been  for  the  preceding 
four  years  and  $6.50  in  March,  1903,  over  the  previous  year 
and  that  the  present  rate  is  very  much  higher  than  the  average 
which  has  prevailed  in  the  past. 

It  may  also  be  noted  at  this  point  that  rates  for  the  transpor- 
tation of  range  cattle  are  often  lower,  than  corresponding  rates 
for  the  transportation  of  beef  cattle.  These  stock  cattle  from 
Texas  to  the  northern  ranges  are  younger  and  in  poorer  con- 
dition than  beef  cattle.  The  single  animal  weighs  much  less 
and  the  carloading  is  much  less.  After  these  cattle  have  ma- 
tured upon  the  northern  ranges  they  load  perhaps  25,000  poimds 
to  the  car  while  the  loading  to  those  ranges  will  not  exceed 
20,000  pounds  per  car.  The  value  of  the  animals  is  also  much 
less  and  the  transportation  itself  is  in  the  nature  of  an  additional 
haul.  If  the  steer  is  fattened  in  Texas  for  the  Chicago  market 
it  is  transported  perhaps  1,000  miles  in  all  while  if  it  is  matured 
in  the  north  the  railroad  haul  would  exceed  2,000  miles.  For 
these  and  other  reasons  the  rate  on  stock  cattle  generally  is  and 
in  our  opinion  should  be  lower  than  that  on  beef  cattle,  certainly 
when  named  by  the  carload,  and  when  there  is  a  well  defined 
and  extensive  movement  as  in  this  instance. 

Turning  now  to  an  examination  of  the  rates  from  maturing 
points  to  the  markets  we  find  that  the  rates  now  in  force  are 
in  all  cases  an  advance  over  those  previously  in  effect.  The 
first  table  treats  of  rates  from  Fort  Worth  to  Kansas  City. 
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It  will  be  seen  from  this  that  the  first  rate  Avas  by  the 
carload.  The  first  rate  by  the  hundred  pounds  was  effective 
February  10,  1889,  and  w^as  SIV^  cents.  In  1891  the  rate 
was  advanced,  after  several  fluctuations  to  33  cents  where  it 
continued  for  something  over  five  years.  In  1896  it  was  re- 
duced to  28  cents  continuing  there  until  February  1,  1899, 
when  it  was  advanced  to  301/2  cents.  On  December  15,  1899^ 
it  was  again  advanced  to  331/2  cents  and  on  March  5,  1903^ 
still  further  advanced  to  361/2  cents,  which  is  the  rate  now 
in  force.  The  present  rate  is  materially  higher  than  any  rate 
ever  in  effect  since  rates  were  filed  with  the  Commission.  It 
is  ten  per  cent  higher  than  the  rate  in  effect  from  1891  to  1896 
and  nearly  25  per  cent  higher  than  the  rate  in  effect  from  1896 
to  1899. 

Rates  from  Fort  Worth  to  St.  Louis  and  Chicago  have 
varied  substantially  as  those  to  Kansas  City.  What  is  true 
of  Fort  Worth  is  true  of  Texas  points  generally.  While  rates 
from  other  points  in  Texas  to  these  three  markets  have  not 
varied  exactly  w^ith  the  Fort  Worth  rate  they  have  done  so 
substantially.  It  can  be  safely  affirmed  that  rates  to  these 
markets  from  Texas  producing  districts  are  ten  per  cent  high- 
er today  than  they  ever  were  from  the  date  tariffs  were  first 
filed  to  March  15,  1903,  and  25  per  cent  higher  than  from 
1896  to  1899. 

An  examination  of  the  table  from  Durant,  Indian  Terri- 
tory,  shows  the  history  of  rates  from  that  point  to  have  been 
about  the  same  as  from  Texas  points;  and  an  inspection  of 
the  schedules  from  many  other  stations  in  Indian  Territory  and 
Oklahoma  Territory  leads  to  the  conclusion  that  while  there  are 
exceptions  depending  upon  the  location  of  the  points  of  ship- 
ment, as  a  rule  the  advances  are  certainly  as  great  as  from 
Texas. 

The  history  of  rates  from  western  Kansas,  from  Colorado 
Common  Points  and  east,  and  from  western  Nebraska  has 
been  somewhat  different.  It  will  be  seen  by  consulting  the 
tables  which  give  these  rates  from  Goodland,  Kansas,  Denver^ 
Colorado,  and  Cheyenne,  Wyoming,  that  rates  were  usually 
upon  a  carload  basis  down  to  1897  or  thereabouts,  when  they 
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were  changed  to  cents  per  hundred  pounds  with  a  minimum  of 
22,000  pounds.  Assuming  that  this  minimum  correctly  rep- 
resented the  previous  loading  from  these  points  rates  re- 
mained nearly  stationary  until  September,  1903,  when  an 
advance  of  2  and  3  cents  per  hundred  pounds  was  made.  Tho 
Cheyenne  rate  to  the  Missouri  River  was  reduced  after  the  filing 
of  this  complaint  from  33  cents  to  30  cents  which  made  it  aa 
low  as  it  had  ever  been  when  stated  in  cents  per  hundred  pounds. 
The  complainants  insisted  that  the  change  from  dollars  per 
car  to  cents  per  hundred  pounds  worked  a  substantial  increase 
in  the  cost  of  transporting  cattle  to  market.  The  carriers  in 
making  this  change  seem  to  have  taken  22,000  or  there- 
abouts as  a  divisor,  to  have  divided  the  dollars  per  car  by  this 
assumed  carloading  and  thus  obtained  the  rate  by  the  hundred, 
w^hich  they  put  in  effect.  If  in  point  of  fact  the  loading  of 
cars  had  previously  exceeded  22,000  pounds  it  is  evident  that 
the  imposing  of  a  rate  per  hundred  pounds  arrived  at  as  above 
would  compel  a  shipper  to  pay  more  than  he  had  previously 
paid.  Whether  the  railroad  company  would  receive  more 
would  depend  upon  whether  actual  shipments  exceeded  the 
minimum  of  22,000  pounds  fixed  by  the  tariff.  Shipments 
from  tliese  points  are  usually  of  fat  cattle  for  slaughter, 
whereas,  as  we  have  seen,  shipments  from  Texas  include  cattle 
which  are  to  be  taken  out  from  the  market  and  fattened.  The 
testimony  indicates  and  we  find  that  previous  to  the  change  to 
cents  per  hundred  pounds  actual  loadings  of  beef  cattle  in  36- 
foot  cars  were  considerably  heavier  than  22,000  pounds,  prob- 
ably from  24,000  to  26,000  pounds.  Actual  loadings  from 
this  territory'  of  beef  cattle  at  the  present  time  run  from  23,000 
to  25,000  pounds  and  sometimes  more.  The  rate  in  effect  up- 
on tho  Union  Pacific  from  Cheyenne  to  Kansas  City  and 
Omaha  for  nearly  fifteen  years  from  IJ^ovember  15,  1887,  was 
$65  per  car.  This  on  a  minimum  basis  6i  22,000  pounds 
would  be  equivalent  to  a  rate  of  almost  exactly  30  cents  per 
hundred  pounds.  If,  however,  the  loading  was  24,000  pounds 
the  equivalent  would  be  but  27  cents  per  hundred.  It  is  evi- 
dent, therefore,  that  when  the  Union  Pacific  substituted  on 
June  1,  1902,  a  rate  of  31  cents  in  place  of  its  former  rate 
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of  $65  per  car  it  in  effect  increased  that  rate  from  3  to  4  cents 
per  hundred  pounds.  The  present  rate  of  30  cents  is  a  dis- 
tinct advance  on  the  rate  actually  paid  by  the  shipper  previous 
to  that  date.  The  railroad  company  also  receives  for  its  ser- 
vices more  than  $65  per  car  since  a  loading  of  24,000  pounds 
at  30  cents  per  hundred  would  amount  to  $72  per  car,  an  in- 
crease of  more  than  ten  per  cent  over  the  former  rate.  The 
same  result  was  accomplished  by  the  change  from  dollars  per 
"Car  on  other  lines  although  the  advance  may  have  been  some- 
what less  farther  south  where  the  loadings  are  lighter. 

It  has  been  seen  that  there  is  a  large  movement  of  cattle 
from  Texas  to  the  pastures  of  southern  Kansas.  These  cattle 
leave  Texas  in  the  spring,  are  pastured  in  Kansas  or  similar 
territory  during  the  summer,  and  are  sent  on  to  market  in  the 
late  summer  or  fall.  They  are  usually  handled  upon  what  is 
Icnown  as  a  feeding  in  transit  rate.  The  carload  is  shipped 
upon  the  rate  from  the  point  of  origin  to  Kansas  City  with 
the  privilege  of  stopping  off  the  cattle,  feeding  them  during  the 
summer  and  sending  them  on  to  market  in  the  fall.  For 
this  privilege  a  charge  of  $10  per  car  was  formerly  made.  On 
June  21,  1901,  this  charge  was  changed  from  $10  per  car  to 
7  cents  per  hundred  pounds,  thus  working  an  advance  of  $5.40 
-per  car  upon  a  minimum  of  22,000  pounds. 

While  the  foregoing  tables,  with  the  explanation  given,  suf- 
-ficiently  show  the  history  of  these  rates  for  the  purpose  of  this 
report,  we  have  also  caused  to  be  prepared  a  statement  giving  in 
detail  all  advances  in  cattle  rates  from  the  territory  in  question 
from  January  1,  1899,  down  to  the  date  of  the  filing  of  this 
petition.  This  statement  is  set  forth  in  an  appendix  hereto  and 
is  made  a  part  of  this  report. 

The  petition  in  this  case  is  directed  against  these  advances 
and  the  complainant  insists  that  the  fact  that  the  present  rates 
are  higher  than  those  long  voluntarily  maintained  by  the 
defendants  is  well-nigh  conclusive  evidence  of  the  unreasonable- 
ness of  the  tariffs  now  in  effect.  The  defendants  answer  that 
these  cattle  rates  have  been  made  in  the  past  under  stress  of 
such  severe  competition  that  they  furnish  no  fair  standard 
of  reasonableness. 
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\\lien  cattle  first  began  to  move  from  the  breeding  pastures 
of  Texas  to  the  feeding  pastures  of  the  north  they  were  imi- 
formly  driven.  The  country  through  which  they  passed  was 
uninhabited.  Large  droves  were  started  from  Texas  in  early 
spring  and  worked  north  as  the  summer  advanced,  feeding  up- 
on the  unoccupied  lands  through  which  they  passed.  A  prog- 
ress of  ten  or  fifteen  miles  per  day  could  be  made  and  the 
only  expense  w^as  that  for  the  necessary  help  required  to  keep 
the  herd  together.  It  w^as  said  that  the  cost  per  head  of 
driving  cattle  from  Texas  to  the  northern  ranges  was  $1.25  to 
$1.50.  The  disadvantages  were  the  length  of  time  required 
and  the  poor  condition  in  which  the  cattle  reached  their  desti- 
nation. 

As  the  country  settled  up  conditions  changed.  Lands  were 
fenced.  Feed  and  water  came  to  be  private  property.  The 
driving  of  cattle  became  more  difficult  and  expensive  and  finally 
altogether  impracticable,  so  that  since  1887  it  has  not  been 
much  resorted  to.  Today  the  only  means  of  transporting  these 
cattle  from  the  Texas  pastures  to  the  northern  ranges  is  by  rail. 
It  is,  however,  certain  that  when  the  railroads  first  entered  this 
business  their  rates  were  of  necessity  made  in  competition  with 
the  drive.  Perhaps  35  head  of  cattle  on  the  average  of  the  age 
and  character  which  are  transported  from  these  Texas  pastures 
can  be  loaded  into  a  36-foot  car.  The  cost  of  driving  these 
cattle  at  that  time  was  not  over  $1.50  per  head  or  about  $50 
per  car.  The  cattle  owner  w^ould  pay  the  railroad  more  than 
the  cost  of  driving  since  his  stock  reached  the  northern  pasturage 
quicker  and  was,  therefore,  in  better  condition  in  the  fall ;  there 
was  a  point  beyond  which  he  would  not  go  so  long  as  the  trail 
was  open  to  him  and  these  early  carload  rates  were  made  in 
competition  with  the  drive.  For  the  last  fifteen  years,  how- 
ever, the  possibility  of  driving  cattle  has  produced  very  little 
effect  upon  these  rates,  except  as  it  had  led  to  the  establishment 
of  a  low  rate  at  the  outset. 

The  trail  has  had  little  or  nothing  to  do  with  the  market 
rates  involved.  At  one  time  cattle  were  uniformly  driven  to 
market  for  slaughter,  but  the  expense  and  difficulty  of  driving 
cattle  in  large  numbers  in  an  inhabited  country  are  so  great  that 
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nny  rate  involved  in  this  proceeding  would  be  much  preferable 
to  that  method  of  transportation.  The  lowest  livestock  rate 
with  which  we  are  familiar  is  that  between  Chicago  and  New 
York,  28  cents  per  hundred  pounds  for  1,000  miles  with  a 
deduction  of  3  cents  per  hundred  for  lighterage  at  New  York. 
This  rate  certainly  was  not  forced  by  competition  of  the  trail. 
An  examination  of  the  tables  of  rates  above  given  will  show  that 
the  lowest  rates  have  obtained  since  the  drive  entirely  disappear- 
ed. It  is  our  impression  that  the  defendants  overestimate  the 
effect  of  this  species  of  competition  upon  these  cattle  rates. 
There  are,  however,  other  kinds  of  competition  which  have 
tended  to  force  down  both  these  range  and  market  rates  and 
that  competition  has  been  acute. 

The  reasons  for  this  are  obvious.  Most  freight  must  be 
taken  up  at  a  particular  station,  and  is  not,  therefore,  tributary 
to  more  than  one  railroad  except  at  points  of  intersection. 
Grain,  hay  and  similar  traffic  can  be  hauled  a  few  miles  but 
the  distance  is  limited.  Cattle  upon  the  other  hand,  under 
conditions  which  have  prevailed  in  Texas  until  very  recently, 
could  be  driven  without  much  expense  for  50  or  75  miles.  The 
product  of  a  ranch  Avas  not  necessarily  shipped  to  market  by 
the  railroad  whose  station  was  nearest  the  gathering  point  of 
that  ranch  but  might  be  sent  by  some  line  many  miles  distant. 
This  reiKlered  the  diversion  of  that  traffic  possible. 

The  cattle  business  of  Texas  in  the  past  has  been  mainly  in 
the  hands  of  the  large  operators.  A  single  individual  would 
ship  cattle  in  train  loads.  The  concentration  of  traffic  makes 
it  possible  to  deal  with  one  person  for  large  quantities  of  busi- 
ness and  induces,  therefore,  a  closer  rate  for  that  business,  just 
as  the  large  order  commands  a  better  price  than  the  small  order. 

From  the  standpoint  of  the  Texas  railway  this  traffic  has 
l3een  extremely  important.  The  gross  revenues  of  these  Texas 
lines  and  other  lines  in  this  western  and  southwestern  territory 
have  not  been  large,  the  cattle  traffic  has  been  one  of  the  princi- 
pal sources  of  revenue  and  this  has  caused  the  carriers  to  give 
special  attention  to  that  business. 

From  these  and  other  causes  there  has  certainly  resulted  a 
most  active  competition.  Up  to  1900  or  thereabout  there  was 
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persistent  solicitation  by  the  agents  of  the  carriers ;  extraordi- 
nary inducements  were  offered  in  the  way  of  special  service, 
special  trains,  etc. ;  rebates  were  habitually  paid  to  all  large 
shippers  of  from  $5  to  $20  per  car. 

This  did  not  result  in  rate  wars.  It  appears  from  an  exami- 
nation of  the  changes  in  rates  from  Fort  Worth  to  Kansas  City 
that  only  14  different  rates  have  been  published  in  16  years  and 
that  of  the  13  changes  five  were  made  in  the  year  1890  and 
three  in  the  year  1899,  none  of  them  considerable  in  amoimt 
While  these  cattle  rates  have  been  held  down  by  these  com- 
petitive conditions,  they  have  never  been  the  spasmodic  and 
abnormal  rates  which  result  from  rate  wars.  The  competition 
was  rather  in  departures  from  the  published  rate.  Since  1900 
rates  have  been  better  maintained  and  since  1902,  according  to 
the  testimony,  absolutely  maintained.  It  may  also  be  noticed 
in  this  connection  that  the  private  car  companies  which  furnish 
many  of  these  cattle  cars  to  the  railways  have  in  the  past 
frequently  paid  shippers  from  $1  to  $2  per  car  as  an  induce- 
ment to  use  their  particular  style  of  car.  We  find  that  up  to 
about  1900  competition  for  this  cattle  traffic,  especially  in  the 
southwest  territory,  was  more  acute  than  for  most  other  kinds 
of  traffic. 

The  defendants  also  point,  as  a  reason  for  concluding  that 
these  cattle  rates  have  been  too  low  in  the  past  and  that  the  re- 
cent advances  are  reasonable,  to  certain  disabilities,  so  to  speak, 
which  are  peculiar  to  the  cattle  traffic  and  which  may  be  at 
this  point  referred  to. 

Special  facilities  are  said  to  be  required.  It  is  common 
.knowledge  that  live  stock  is  transported  in  a  car  of  peculiar 
construction,  ordinarily  known  as  a  cattle  car.  This  costs 
about  the  same  to  build  as  the  ordinary  box  car.  It  perhaps 
depreciates  somewhat  more  rapidly  since  the  bedding  tends  to 
rot  the  bottom  of  the  posts  and  the  floor.  Such  equipment  can 
be  hired  as  needed  from  private  companies  at  six  mills  per  mile 
for  the  total  miles  run.  This  is  the  amount  formerly  paid  by 
railroads  in  settlement  of  car  mileage  among  each  other  and  is 
nearly  equivalent  to  the  present  charge  of  20  cents  per  day. 
The  actual  cost  to  the  railroads  as  a  whole  of  maintaining  and 
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renewing  their  car  equipment  has  been  not  far  from  six  mills, 
per  ear  mile.  We  do  not  find  that  the  use  of  the  cattle  car  justi- 
fies a  higher  rate  on  that  traffic,  since  the  cost  of  providing  such 
equipment  is  little  if  any  more. 

It  is  also  said  that  the  use  of  a  special  caboose  with  these 
cattle  trains  is  required.  The  cattle  rate  ordinarily  permits 
the  shipper  to  send  with  his  shipment  one  or  more  attendants 
who  look  after  the  cattle  en  route.  These  men  ride  while  the 
train  is  in  motion  in  the  caboose.  The  ordinary  caboose  which 
has  been  generally  in  use  until  recently  is  sufficiently  large  for 
that  purpose,  but  it  appears  that  at  the  present  time  a  much 
smaller  caboose  is  used  upon  many  freight  trains  which  would 
not  be  sufficiently  large  to  accommodate  these  attendants.  Using 
the  larger  caboose  does  add  somewhat  to  the  cost  of  transporting- 
live  stock  as  compared  with  other  freight  but  while  this  disad- 
vantage is  real  it  is  so  slight  as  to  be  hardly  appreciable. 

These  attendants  return  free  upon  the  regular  passenger 
trains  of  the  defendants  and  it  was  urged  that  this  should  be 
charged  up  against  this  traffic  at  the  first  class  passenger  fare 
for  the  return  trip.  While  we  cannot  assent  to  this  proposition, 
since  the  actual  cost  of  returning  these  men  is  slight,  their 
return  transportation  does  cost  something  and  is  an  expense 
peculiar  to  the  movement  of  this  traffic. 

Usually  car  load  freight  is  loaded  by  the  shipper.  The  only 
facilities  which  the  railroad  provides  in  connection  with  that 
loading  is  a  track  upon  which  the  car  stands  and  a  yard  over 
which  it  can  be  approached.  In  point  of  fact  carload  freight 
is  frequently  loaded  at  the  warehouse  of  the  shipper  and  entails 
sometimes  a  greater  and  sometimes  a  less  expense  upon  the 
carrier  according  to  conditions.  In  case  of  live  stock  it  is 
necessary  to  provide  at  the  loading  station  pens  to  contain  the 
stock  while  awaiting  loading,  and  shutes  through  which  the 
animals  walk  into  the  car.  The  cost  of  these  depends  upon 
the  extent  of  the  shipments  from  that  station.  In  our  opinion 
the  cost  of  constructing  and  maintaining  these  loading  pens 
and  shutes  has  been  generally  overstated  by  the  witnesses  for 
the  defendants.  Under  the  stock  and  bond  law  of  the  state  of 
Texas  the  Texas  Commission  values  as  a  separate  item  these 
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stock  pens  and  the  expense  to  the  carriers  in  that  state,  which 
is  largely  involved  in  this  proceeding,  is  not  great.  While  it 
is  impossible  to  make  any  exact  finding  we  think  and  find  that 
50  cents  per  carload  of  stock  handled  would  on  the  average  be 
a  liberal  allowance  on  this  account. 

Stock  cars  must  be  bedded  and  this  service  is  borne  by  the 
carrier.  The  ordinary  material  used  is  sand,  but  hay  and  straw 
are  sometimes  used.  The  carrier  also  loads  the  cattle  or  assists 
the  owner  in  loading  them  at  the  receiving  station.  The  ordi- 
nary price  paid  for  loading  and  bedding  in  Texas  appears  to 
be  50  cents  per  car,  the  railroad  furnishing  the  material,  and 
w^e.find  this  to  be  the  average  cost  of  that  service. 

Counsel  for  the  complainant  has  made  calculation  from  the 
report  of  the  Atchison,  Topeka  &  Santa  Fe  Kailway  which 
shows  that  the  cost  to  that  company  of  maintaining  its  stock 
yards,  bedding  and  loading  cattle  cars  is  on  the  average  90  cents 
per  car.  We  have  not  verified  this  calculation,  but  its  correctness 
is  not  denied  by  opposing  counsel  Independent  of  this  our  im- 
pression from  the  testimony  would  have  been  and  we  find  that 
$1.25  per  car  would  fairly  cover  what  may  be  called  the  origi- 
nating expense  peculiar  to  this  traffic,  the  construction  and 
maintenance  of  stock  pens,  and  the  bedding  and  loading  of  the 
car. 

The  defendants  also  claim  that  an  additional  unloading  ex- 
pense attaches  to  this  traffic  over  other  freight.  Ordinarily 
carload  freight  is  unloaded  by  the  shipper.  Cattle  for  these 
various  markets  are  usually  unloaded  through  the  medium 
of  some  stock  yards  company  the  carrier  paying  to  that  com- 
pany for  this  service  a  price  which  varies  in  case  of  the  diflFer- 
ent  markets.  The  total  expense  of  transporting  cattle  from 
its  lines  at  Corwith  just  outside  the  city  of  Chicago  to  the  Un- 
ion Stock  Yards,  unloading  the  stock,  bringing  the  cars  back 
to  Corwith,  and  maintaining  an  agency  at  the  Union  Stock 
Yards  is,  in  case  of  the  Santa  Fe  Company,  a  trifle  less  than 
$2.00  per  car;  in  case  of  most  other  companies  it  is  somewhat 
more.  It  does  not  clearly  appear  what  the  expense  of  deliver- 
ing live  stock  is  at  Kansas  City,  but  it  is  not  apparently  greater 
than  $2.00  per  carload. 
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Mr.  Peabody,  who  was  the  principal  witness  in  behalf  of  the 
defendants  as  to  the  expense  of  handling  this  traffic  and  whose 
testimony  is  referred  to  later,  testified  that  an  actual  account 
kept  showed  that  the  cost  to  his  company  of  delivering  carload 
freight  in  the  city  of  Chicago  both  to  consignees  at  that  point 
and  to  connections  for  shipment  beyond  was  $5.40  per  car  and 
that  it  was  $2.40  at  Kansas  City.  At  most  places  the  expense 
Avould  be  much  less.  We  find  on  the  whole  that  the  expense  of 
delivering  live  stock,  including  the  unloading,  does  not  exceed 
that  of  delivering  other  carload  freight. 

Cattle  cars  must  be  cleaned  and  disinfected.  Some  rail- 
roads perform  this  service  themselves  while  others  contract 
it.  It  appeared  that  the  contract  price  in  one  case  was  40  cents 
per  car.  When  cattle  cars  are  sent  back  without  loads  for  a 
return  load  of  cattle  they  are  not  usually  cleaned  every  trip. 
Nor  do  they  need  much  disinfecting  unless  they  have  carried 
cattle  from  beloAv  the  quarantine  line.  This  charge  should  not, 
therefore,  be  as  great  on  the  average  as  the  cost  of  cleaning  and 
disinfecting  a  car.  We  find  that  thirty  cents  would  be  a  fair 
allowance. 

The  federal  statute  requires  that  live  stock  shall  be  unloaded 
for  the  purpose  of  feeding  and  watering  at  least  every  28  hours. 
When  the  train  consists  entirely  of  live  stock  cars  it  must  be 
stopped  for  that  purpose ;  when  there  are  other  cars  in  the  train 
the  live  stock  cars  must  be  set  out  and  subsequently  attached  to 
another  train.  This  entails  additional  expense,  but  it  is  im- 
possible to  estimate  it  in  dollars  and  cents. 

The  feed  which  is  supplied  to  the  cattle  at  these  feeding 
stations  is  paid  for  by  the  shipper  and  the  charge  is  usually 
from  two  to  four  times  its  actual  value.  If  the  railroad  com- 
pany supplies  the  pens  in  which  the  stock  is  fed  and  watered  it 
gets  the  profit  on  the  feed.  Usually  these  facilities  are  fur- 
nished by  some  private  company  which  unloads  and  loads  the 
stock  for  the  profit  it  makes  on  the  supplies  furnished.  We 
find  that  the  profit  on  the  feed  will  pay  the  cost  of  furnisMing 
unloading  pens  and  expense  of  the  mere  unloading  and  loading. 

It  is  assumed  and  assented  to  by  all  that  no  traffic  demands 
greater  expedition  than  live  stock.  Cattle  shrink  in  weigh* 
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and  deteriorate  in  appearance  and,  therefore,  in  selling  value 
rapidly  while  en  rout^,  and  the  amount  of  the  loss  is  dependent 
iilK)n  the  length  of  time  they  are  upon  the  journey.  To  secure 
tlie  necessary  expedition  adds  to  the  cost  of  the  transportation. 
It  requires  that  cattle  trains  shall  have  the  right  of  way  over 
other  trains  and  that  they  shall  be  made  lighter  than  they 
otherwise  would  l>e.  Of  this  there  can  l>e  no  douht  or  dispute, 
hut  of  the  extent  to  which  all  this  embarrasses  the  railroad  in 
its  operations  and  adds  to  the  expense  tliere  is  much  dispute. 

Kailroad  witnesses  testify  that  stock  trains  were  given  a 
scliedule  of  approximately  20  miles  an  hour  and  that  all  other 
trains  except  passenger  trains  were  kept  out  of  the  way  on  their 
jiccount.  Other  witnesses  in  considerable  number,  who  had  at- 
tended these  shipments,  testified  on  the  other  hand  that  very 
little  attention  was  paid  in  the  meeting  of  trains  as  to  which 
train  contained  live  stock.  The  running  time  actually  made 
Ix^tween  various  points  shows  that  while  stock  trains  may  oc- 
casionally make  20  miles  an  hour  it  is  a  very  imusual  oc- 
currence, the  ordinary  time  being  from  12  to  18  miles  an  hour 
not  including  stops  to  feed  and  water.  This  does  not  require 
great  interference  with  other  trains  under  ordinary  circum- 
stances. 

Tliere  is  also  great  diflFerence  of  opinion  as  to  the  size  of  the 
trains  which  are  hauled.  Here  again  the  railroad  witnesses 
testified  Avithout  exception  that  stock  trains  were  of  necessity 
much  shorter  and  lighter  than  dead  freight  trains,  while  the 
contrary  opinion  was  expressed  on  the  other  side.  For  the 
j)urpose  of  determining  what  the  fact  was  we  required  these  de- 
fendants to  state  the  consist  of  all  freight  trains  moving  toward 
these  markets  from  certain  division  points  upon  the  different 
lines  for  the  first  fifteen  days  of  April  and  October,  1903. 
These  statements  showed  the  number  and  make-up  of  trains 
consisting  exclusively  of  live  stock,  of  trains  in  which  live  stock 
was  carried  and  of  dead  freight  trains,  including  the  number 
of  loaded  and  empty  cars  in  each  train. 

The  result  of  these  statements  is  instructive  and  somewbat 
suri>rising  in  view  of  the  testimony  which  had  been  given. 
They  establish  beyond  possibility  of  doubt  and  we  find  that  on 
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the  whole,  during  the  periods  covered,  stock  trains  on  the  aver- 
age contained  more  cars  than  dead  freight  trains,  and  that 
trains  carrying  live  stock  and  other  freight  also  contained  more 
cars  than  dead  freight  trains.  It  also  appeared  that  the  num- 
ber of  empties  was  much  greater  in  dead  freight  trains  than  in 
those  carrying  live  stock.  All  thris  apparently  grows  out  of  the 
fact  that  while  more  cars  may  be  hauled  in  slow  trains  devoted 
to  dead  freight,  the  character  of  this  live  stock  traffic  is  such 
that  trains  of  live  stock,  and  trains  containing  live  stock  are  in- 
variably filled  up  to  their  full  capacity.  Every  railroad  in  the 
transaction  of  its  business  must  handle  many  short  freight 
trains. 

But  it  does  not  follow  from  this  that  those  trains  are  neces- 
sarily heavier  or  contain  more  paying  freight.  Another  of  the 
alleged  disabilities  of  this  traffic  is  the  light  loading  of  the  cars. 
The  statistical  returns  of  the  railways  show  for  each  system 
the  average  loading  of  every  loaded  car  and  this  is  at  the  pres- 
ent time  from  13  to  16  tons.  The  testimony  in  this  case  shows 
that  the  average  loading  of  cattle  is  perhaps  22,000  or  23,000 
pounds  to  the  car ;  that  of  hogs  and  sheep  is  less.  It  is  evident^ 
therefore,  that  the  loading  of  live  stock  is  materially  less  than 
the  average  carload.  To  offset  this,  however,  is  the  fact  that 
the  number  of  empty  cars  is  greater  in  trains  not  carrying  live 
stock  than  in  live  stock  trains,  so  that  the  number  of  loaded 
cars  in  dead  freight  trains  is  less  than  in  trains  carrying  live 
stock. 

The  statistical  reports  of  the  carriers  show  the  average  load 
of  paying  freight  carried  by  each  train  upon  a  given  system. 
We  know  from  the  testimony  of  this  case  about  the  average 
number  of  cars  carried  in  their  live  stock  trains  by  the  defend- 
ants in  different  parts  of  the  territory  involved  and  from  that 
can  determine  with  reasonable  certainty  the  net  weight  of  live 
stock  trains. 

The  average  stock  train  of  the  Chicago,  Milwaukee  &  St.. 
Paul  into  Chicago  consists  of  more  than  thirty  cars,  but  to  be 
safely  within  the  fact  we  may  assume  that  it  is  just  30,  and 
that  the  load  is  ten  tons  to  the  car  making  a  paying  load  of  .300 
tons  to  the  train.  The  average  load  of  paying  freight  for  that 
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system  during  the  year  1903  was  244  tons  and  during  the  year 
1904,  245  tons.  Upon  the  Santa  Fe  the  average  stock  train 
from  Texas  is  20  to  25  cars  while  from  its  Kansas  line 
into  Kansas  City  and  from  Kansas  City  to  Chicago  the  trains 
run  from  30  to  40  cars.  It  may  be  safely  affirmed  that  the 
average  would  be  28  cars,  which  at  ten  tons  per  car  would  give 
280  tons  of  freight  while  the  average  train  on  that  system  ca^ 
ried  249.23  tons  for  the  year  ending  June  30,  1904.  Indi- 
vidual cars  of  other  kinds  of  freight  load  heavier  than  live 
stock,  but  the  average  train  loading  is  lighter  in  case  of  other 
freight  partly  because  these  stock  trains  contain  fewer  empties, 
but  mainly  because  this  traffic  lends  itself  by  reason  of  the 
length  and  character  of  the  haul  to  heavy  train  loading. 

It  should  be  noted  that  these  computations  embrace  all  kinds 
of  live  stock  and  that  the  loading  of  cattle  would  be  heavier 
both  by  the  car  and  by  train  load.  To  offset  this,  however,  is 
the  fact  that  the  weight  of  these  stock  trains  is  estimated  after 
they  have  been  assembled  while  the  average  loading  for  all 
freight  trains  covers  the  entire  movement  of  the  carrier. 

We  find  that  the  average  tons  of  freight  in  cattle  trains  or 
trains  carrying  carloads  of  cattle  is  as  great  or  greater  than  in 
the  average  freight  train  in  case  of  most  of  these  defendants. 

It  is  said  that  the  movement  of  live  stock  is  spasmodic  and 
that  this  produces  a  congestion  of  traffic  which  renders  it  ex- 
pensive to  handle.  It  is  certainly  true  that  the  movement  of 
cattle,  to  which  the  testimony  in  this  case  mainly  refers,  is 
greater  from  particular  sections  at  some  seasons  of  the  year 
than  at  others,  but  it  is  also  true  that  the  movement  from  one 
section  occurs  at  a  different  season  of  the  year  from  that  from 
another  section  and  that  the  two  tend  to  balance  one  another. 
The  movement  from  the  breeding  ranges  of  Texas  to  the  north- 
ern pastures  begins  early  in  April  and  continues  until  the  latter 
part  of  June,  the  bulk  of  the  movement  being,  however,  in  the 
spring  months.  Beef  cattle  begin  to  move  from  the  Kansas 
pastures  in  July  or  August  and  the  movement  continues  into 
the  winter.  Grass  fed  cattle  move  to  the  markets  from  Texas 
beginning  in  July ;  cattle  fattened  upon  cotton  seed  meal  move 
during  the  winter  months.     The  movement  as  a  whole  upon 
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any  one  of  the  defendant  systems  of  considerable  extent  is 
comparatively  uniform. 

The  actual  nature  of  this  movement  is  best  seen  by  taking 
the  receipts  by  months  at  the  markets.  Below  is  given  a  table 
showing  the  receipts  of  live  stock  at  Chicago  in  carloads  by 
months  during  the  year  1904. 

January    28,328 

February     27,325 

March    24,024 

April    22,205 

May     22,038 

June     23,306 

July   13,934 

August 22,907 

September   20,709 

October    26,473 

November    28,649 

December    27,066 

Below  is  another  table  showing  receipts  by  years  from  1894 
to  1904  inclusive.  These  figures  are  not  available  in  carloads 
and  we  have  given,  therefore,  receipts  of  cattle  which  fairly 
illustrate  the  total  receipts. 

1894  2,974,363 

1895  2,688,658 

1896 2,600,476 

1897  2,554,924 

1898  2,480,897 

1899  2,514,446 

1900  2,739,046 

-  1901  3,031,396 

1902  2,941,559 

1903  3,432,486 

1904  3,259,185 

It  will  appear  from  an  examination  of  the  above  tables  that 
the  movement  of  live  stock  to  market  is  unusually  uniform  and 
that  this  uniformity  is  equally  apparent  whether  the  compari- 
son be  made  between  months  of  the  same  year  or  different  years. 
It  may  be  doubted  whether  any  commodity  delivered  in  car- 
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loads  in  the  city  of  Chicago  would  show  a  greater  uniformity 
of  movement  than  live  stock. 

The  foregoing  receipts  are  over  all  lines  of  railway.  When 
a  particular  system  is  considered  by  itself  the  uniformity  of 
movement  would  naturally  be  somewhat  less.  Below  is  a  table 
showing  by  cars  the  movement  of  live  stock  to  Chicago  for  the 
year  1904  over  the  Atchison,  Topeka  &  Santa  Fe  Railway. 

January    967 

February    775 

March    538 

April     616 

May    607 

June    830 

July     492 

August  945 

September    913 

October     814 

November    664 

December   590    . 

Conditions  on  this  system  are  fairly  illustrative  of  those  on 
other  lines  just  as  Chicago  fairly  typifies  the  markets. 

It  is  further  objected  that  this  movement  even  though  it  may 
be  regular  by  the  week  is  congested  into  certain  days  of  the 
week  and  that  this  offers  a  serious  embarrassment  to  the  hand- 
ling of  the  business.  Most  of  the  testimony  upon  this  head  was 
addressed  to  conditions  at  Chicago.  It  would  appear  that 
while  the  receipts  of  live  stock  at  that  market  are  large  for  the 
first  four  days  of  the  week,  Monday  is  the  market  day  which 
shippers  of  live  stock  are  most  anxious  to  make  and  that  there 
is  a  tendency  at  the  present  time  to  crowd  shipments  into  mar- 
ket upon  that  day.  The  Illinois  Central  Railroad  Company 
was  one  of  those  which  dwelt  most  upon  the  disadvantages  a- 
rising  from  this  fact.  It  was  said  by  that  company  that  this 
disposition  to  seek  the  Monday  market  compelled  it  to  run 
stock  trains  from  Fort  Dodge  to  Chicago  in  from  five  to  eight 
sections  on  Sunday,  while  during  the  remainder  of  the  week 
but  comparatively  little  stock  was  transported.  The  testimony 
showed  that  the  distance  from  Fort  Dodge  to  Chicago  was  372 
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miles;  that  each  of  these  sections  would  be  a  solid  stock  train 
consisting  of  from  22  to  28  cars  and  that  the  sections  would 
run  20  minutes  apart  on  a  schedule  of  something  like  18  miles 
per  hour.  The  cattle  rate  from  Fort  Dodge  is  23^2  cents  per 
hundred  pounds.  We  may  assume  that  the  loading  of  these 
live  stock  cars  of  all  kinds  approximates  20,000  pounds  to  the 
car  and  that  the  trains  will  average  25  cars  to  the  train.  The 
Illinois  Central  Railroad  would  receive,  therefore,  for  the  haul- 
ing of  one  section  $1,175  and  for  the  six  sections  $7,050.  This 
would  produce  if  repeated  each  Monday  for  the  year  gross 
receipts  of  $366,600  or  substantially  $1,000  per  mile,  which  is 
approximately  one-seventh  of  the  entire  earnings  of  that  com- 
pany from  all  sources  upon  that  portion  of  its  line.  It  is  probable 
that  if  the  Illinois  Central  Company  knew  that  a  train  of  25 
cars  of  stock  would  be  ready  for  transportation  on  each  day  of 
the  week  from  Fort  Dodge  to  Chicago  it  could  handle  those 
trains  to  better  advantage  than  it  could  handle  the  entire  move- 
ment in  7  sections.  But  in  practical  railroad  operations  no  such 
traflSc  is  offered,  and  it  is  idle  to  assert  that  when  this  com- 
pany can  depend  with  certainty  upon  being  offered  for  trans- 
portation this  quantity  of  freight  on  the  same  day  of  each  week 
it  is  not  a  highly  desirable  species  of  traffic. 

It  should  be  carefully  noted  that  while  the  movement  of  live 
stock  may  be  periodic  it  is  not  spasmodic.  Its  fluctuations  are 
the  same  from  year  to  year  and  from  day  to  day.  We  find 
that  the  movement  of  live  stock  is  remarkably  uniform  and  that 
this  adds  much  to  its  desirability  as  traffic. 

It  is  urged  that  cattle  cars  are  returned  empty.  The  cattle 
car,  so  far  as  its  structure  is  concerned,  can  be  used  advantage- 
ously for  the  transportation  of  many  kinds  of  freight  such  as 
coal,  coke,  ore,  iron  articles,  and  lumber  of  some  sorts.  In 
actual  practice  such  cars  are  used  at  times  to  a  considerable  ex- 
tent for  this  purpose  but  it  appears  that  when  the  movement  of 
cattle  is  active  the  carriers  find  it  for  their  advantage  to  return 
cattle  cars  promptly  without  loading.  The  empty  car  move- 
ment under  any  circumstances  is  large. 

The  Union  Pacific  Railway  Company  kept  for  a  period  of 
eight  months  its  empty  and  loaded  stock  car  mileage  with  the 
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result  that  the  empty  stock  car  movement  was  43.8  per  cent  of 
the  entire  movement.  Unless  something  has  been  overlooked 
in  this  voluminous  record  no  other  company  gave  us  the  exact 
figures.  There  is  no  reason  for  supposing  that  the  movement 
upon  this  line  would  not  be  fairly  representative  of  all,  although 
the  testimony  indicates  that  it  is  considerably  less  upon  the 
Atchison  system  and  perhaps  some  others.  The  empty  car 
movement  including  all  kinds  of  cars  upon  the  Union  Pacific 
was  28.78  per  cent  for  the  year  ending  June  30,  1904.  The 
average  upon  lines  operating  in  the  southwest  is  about  30  per 
cent  When  it  is  remembered  that  the  weight  of  a  cattle  car 
is  about  32,000  pounds,  it  will  be  seen  that  this  fact  constitutes 
a  very  serious  disability;  more  serious  than  all  the  others 
referred  to  put  together.  There  is  nothing  in  this  case  from 
which  it  is  possible  to  estimate  the  extent  of  this  in  dollars  per 
car  or  in  cents  per  hundred  pounds. 

It  should  perhaps  be  noted  as  a  fact  that  this  condition  is 
not  peculiar  to  the  cattle  traffic.  Refrigerator  cars  which  are 
employed  in  the  movement  of  dressed  meat  and  packing  house 
products,  fresh  fruits,  vegetables  and  perishable  traffic  requiring 
refrigeration  usually  come  back  empty.  Cars  used  in  the  trans- 
portation of  lumber  of  certain  kinds  are  generally  returned 
empty,  and  in  case  of  coal  and  coke  this  is  the  almost  universal 
rule. 

One  of  the  disabilities  most  urged  against  the  live  stock  traffic 
was  the  hazardous  nature  of  the  business.  It  is  evident  that 
this  traffic  is  attended  by  risks  not  incident  to  most  other  kinds 
of  freight.  The  mere  fact  that  the  thing  transported  is  alive 
and  must  be  delivered  alive  at  its  destination  renders  the  busi- 
ness extremely  hazardous.  The  result  of  a  derailment  or  a 
collision  must  of  necessity  be  much  more  serious  with  a  stock 
train  than  in  case  of  ordinary  dead  freight.  The  hazardous 
nature  of  this  business  will  appear  by  noting  some  of  the  speci- 
fications of  negligence  on  the  part  of  the  carrier  which  can  be 
and  have  been  affirmed.  If  the  train  is  run  at  too  high  a  rate  of 
speed  the  stock  are  jolted  against  the  side  of  the  car  and  against 
one  another,  thus  disfiguring  and  bruising  the  animals.  If  the 
time  is  too  slow  the  stock  deteriorates  in  weight  and  appearance. 
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A  slight  delay  may  result  in  missing  the  market  for  which  the 
carrier  must  pay  if  the  market  falls  and  for  which  it  receives 
nothing  if  the  market  rises.  Very  considerable  claims  have 
been  paid  on  account  of  damages  to  the  attendants  of  live  stock 
received  either  while  accompanying  the  stock  or  while  return- 
ing to  the  point  of  shipment.  It  seems  probable  in  view  of  the 
character  of  the  freight  that  no  other  sort  of  traffic  which  moves 
in  any  considerable  amoimt  is  attended  with  as  great  risk  as 
live  stock. 

Notwithstanding  all  this  we  are  inclined  to  think  that  traffic 
men  are  apt  to  overestimate  the  effect  which  this  element  of  risk 
should  have  on  the  rate.  It  ought  not  to  be  a  difficult  matter 
to  determine  approximately  the  value  of  this  hazard  per  dollar 
of  gross  income  from  the  business  or  per  car  of  the  stock  hand- 
led. These  defendants  all  know  exactly  the  amount  which  has 
been  paid  for  damages  to  live  stock  in  the  last  ten  years  and 
they  all  know  exactly  the  number  of  cars  of  stock  which  they 
have  handled  in  each  of  those  years  and  the  amount  of  revenue- 
derived  from  this  source.  It  would,  therefore,  be  an  extremely 
easy  matter  to  furnish  the  Commission  with  figures  from  which 
it  would  be  possible  to  reach  a  satisfactory  conclusion  on  this 
head.  No  such  figures  have  been  furnished.  There  is  a  good 
deal  of  testimony  which  tends  to  show  the  percentage  by  which- 
claims  for  damage  to  live  stock  shipments  exceed  claims 
for  damage  to  dead  freight  shipments,  but  this  is  of  no- 
value  unless  we  know  the  percentage  which  the  claims  for  dead 
freight  shipments  bear  to  the  total  amount  of  revenue.  Gener- 
ally speaking  that  item  id  entirely  insignificant  and  practically 
a  negligible  quantity.  We  are  furnished  in  case  of  certain 
roads  in  Texas  with  statements  showing  the  amoimt  of  damages 
paid  during  certain  years  compared  with  the  amount  of  the- 
revenue  from  this  source  and  the  number  of  cars  handled;  but 
as  bearing  upon  this  general  question  these  statements  are  of 
little  value  for  it  is  evident  that  they  do  not  represent  normal 
conditions.  Service  upon  these  lines  for  the  last  few  years  has 
been  extremely  poor.  Out  of  this  has  grown  up  a  good  deal 
of  friction  between  shippers  and  railroads  which  has  resulted 
in  the  filing  of  many  claims  for  damage  and  the  prosecuting  of 
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many  suits.  In  numerous  instances  these  claims  have  been 
just  ones  due  not  to  the  hazardous  nature  of  the  business  as 
such  but  to  the  negligent  manner  in  which  the  business  has 
been  prosecuted.  While  it  is  proper  that  these  defendants 
should  adjust  their  rates  with  a  view  to  the  hazards  incident 
to  this  business  it  is  not  proper  that  they  should  advance  those 
rates  on  account  of  damages  which  have  accrued  from  their 
own  neglect  and  which  would  not  have  accrued  had  this  traflBc 
been  handled  in  a  reasonably  diligent  and  prudent  manner. 
We  are  inclined  to  think  that  there  may  be  a  tendency  to  the  in- 
crease of  these  claims  for  damages,  due  largely  to  the  poor  ser- 
vice of  recent  years,  but  upon  those  lines  where  conditions  are, 
so  to  speak,  normal,  damages  to  live  stock, while  exceeding  tiiose 
to  most  and  perhaps  all  other  kinds  of  freight  in  proportion  to 
revenue  are  not  excessive.  So  far  as  we  recollect  but  two  com- 
panies furnished  a  statement  running  through  a  number  of 
jears  where  it  can  be  said  that  conditions  were  normaL  The 
Atchison  system  filed  such  a  statement  extending  from  June 
30,  1898,  to  June  30,  1904,  inclusive.  The  gross  sum  was 
$233,704.16.  Mr.  Biddle  testified  that  the  earnings  of  the  At- 
chison from  its  live  stock  business  were  about  8  per  cent  of  its 
gross  earnings.  Assuming  this  to  be  so,  the  total  amount  of  dam- 
ages paid  during  these  six  years  would  be  approximately  1.23 
per  cent  of  its  revenues  from  the  transportation  of  live  stock. 
The  Northern  Pacific  Company  also  furnished  a  statement 
<30vering  the  same  six  years  from  which  it  appeared  that  its 
total  payments  on  this  account  aggregated  for  the  whole  period 
$61,869.17.  The  movement  of  stock  on  the  Northern  Pacific  is 
large.  The  testimony  showed  that  very  little  had  been  paid  by 
the  Union  Pacific  in  settlement  of  such  claims.  We  find  that  the 
Atchison  furnishes  a  fair  standard  by  which  to  estimate  the 
legitimate  pecuniary  value  of  this  hazard. 

In  addition  to  pointing  out  the  various  disadvantages  inci- 
dent to  the  movement  of  live  stock  which  indicate  that  the  rates 
upon  that  commodity  should  be  higher  than  they  are  the  de- 
fendants have  introduced  certain  statistical  information  which 
they  regard  as  conclusive  upon  that  proposition.  We  refer  to 
the  testimony  of  Mr.  Peabody  the  statistician  of  the  Atchison 
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system  who  from  certain  statistics  kept  by  him  with  respect  to 
the  movement  of  live  stock  and  other  commodities  testified  that 
the  present  rate  upon  live  stock  is  not  remunerative.  Since 
very  great  stress  is  laid  by  the  defendants  upon  this  testimony 
it  is  perhaps  well  to  examine  somewhat  in  detail  exactly  what 
Mr.  Peabody  has  done. 

In  a  word  it  is  this :  He  takes  each  division,  which  consists 
of  from  100  to  300  miles  of  line,  by  itself,  determines  the  total 
eost  of  handling  freight  on  that  division  including  fixed  charges 
and  taxes,  diAiides  this  by  the  total  number  of  gross  tons 
handled  over  the  division  and  thereby  ascertains  the  cost  of 
handling  one  gross  ton;  and  since  the  average  number  of  gross 
tons  contained  in  a  carload  of  cattle  is  known  with  substan- 
tial accuracy,  Mr.  Peabody  thus  determines  the  cost  of  trans- 
porting a  carload  of  cattle  over  each  division  and  so  from  var- 
ious points  to  Kansas  City,  Chicago,  and  in  one  or  two  in- 
stances other  destinations,  and  inquires  whether  the  rate  from 
that  point  exceeds  or  falls  short  of  the  cost  thus  arrived  at. 
His  conclusion  is  that  on  the  whole  the  expense  is  greater  than 
the  income. 

It  is  evident  that  if  his  accounts  have  been  properly  kept 
he  can  determine  with  absolute  accuracy  the  cost  of  maintain- 
ing structures  and  way  upon  a  particular  division.  This  entire 
cost  must,  however,  be  distributed  upon  some  arbitrary  basis 
between  freight  and  passenger  operations  and  this  Mr.  Peabody 
does  in  a  manner  satisfactory  to  himself.  The  cost  of  main- 
taining equipment  cannot  be  assigned  to  divisions  with  the 
same  degree  of  accuracy  and  he,  therefore,  distributes  this 
among  different  divisions,  as  we  understand,  upon  a  train  mile- 
age basis.  Certain  items  in  the  cost  of  conducting  transpor- 
tation can  be  definitely  assigned  to  freight  operations  within 
the  given  limits  of  a  particular  division.  Certain  others  can- 
not and  these  latter  are  api^ortioned  by  him  upon  the  same  basis 
between  different  divisions  and  between  freight  and  passenger. 
General  expenses,  taxes  and  fixed  charges  are  also  distributed 
in  the  same  manner.  In  this  way  Mr.  Peabody  arrives  at  the 
total  cost  of  handling  freight  upon  each  division  over  which  this 
cattle  traffic  passes.  It  is  obvious  that  if  his  figures  up  to  this 
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point  are  reliable  he  can  accurately  determine  the  average  cost 
of  handling  a  gross  ton,  that  is,  a  ton  including  the  weight  of 
the  car,  over  each  division. 

It  is  well  known  that  this  Commission  in  its  early  history 
required  that  railways  should  in  their  statistical  returns  dis- 
tribute all  operating  expenses  between  freight  and  passenger. 
It  was  objected  by  the  railroads  that  this  could  not  be  done 
with  accuracy;  that  the  results  arrived  at  were  erroneous  and 
misleading ;  and  that  the  system  ought  not  to  be  continued.  In 
consequence  of  these  representations  from  the  railways  the 
Commission  abandoned  that  requirement  about  1893.  The 
first  thing  that  Mr.  Peabody  has  done,  therefore,  is  what  was 
objected  to  by  the  railways  and  rejected  by  the  Commission  by 
reason  of  its  inaccuracy.  It  seems  to  us,  however,  that  this 
might  be  done  and  perhaps  has  been  done  by  Mr.  Peabody  in  a 
way  to  be  of  some  value  although  possessing  only  the  reliability 
of  an  estimate. 

It  may  be  noticed  that  previous  to  1893  every  railroad  could 
have  determined  with  respect  to  its  gross  tonnage  over  its  entire 
system  exactly  what  Mr.  Peabody  undertakes  to  determine 
upon  the  separate  divisions  of  his  system;  that  is  to  say,  the 
total  cost  of  freight  operations  was  known  and  the  total  tonnage 
handled  and  from  this  the  cost  of  handling  one  ton  on  the 
average  could  be  ascertained.  All  Mr.  Peabody  has  done  in 
addition  is  to  keep  by  divisions  what  was  then  kept  as  to  the 
entire  system.  This,  however,  is  of  very  great  importance. 
This  Commission  has  frequently  observed  that  in  case  of  a  great 
system  like  the  Santa  Fe,  operating  under  the  most  diverse 
conditions  upon  different  parts  of  its  system,  a  general  average 
is  of  little  value  in  determining  what  is  reasonable  upon  a 
single  portion  of  that  system. 

Assuming  that  the  computation  of  Mr.  Peabody  is  entirely 
accurate  up  to  this  point  there  are  certain  other  defects  which 
in  our  opinion  must  impair  if  they  do  not  entirely  destroy  the 
value  of  his  conclusions. 

His  statistics  cover  the  fiscal  year  ending  June  30,  1903. 
The  rates  with  which  he  mainly  deals  are  those  from  Texas  to 
Kansas  City  and  Chicago  and  this  traffic  would  pass,  during  a 
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considerable  portion  of  its  transit,  over  the  Gulf,  Colorado  & 
Santa  Fe  Eailroad.  It  has  been  pointed  out  in  our  opinion  In 
the  Matter  of  Class  and  Commodity  Rates  from  St.  Louis  to 
Texas  Common  Points  that  for  the  year  1903  the  charge  upon 
this  railway  for  maintenance  of  way  and  equipment  was  at 
least  $1,000  per  mile  above  normal.  Upon  the  Atchison, 
Topeka  &  Santa  Fe  proper  the  item  of  maintenance  of  way  for 
that  year  was  50  per  cent  above  the  two  preceding  years.  His 
results  would  be  materially  affected  if  this  item  were  reduced 
to  the  average. 

A  much  more  serious  objection  to  the  conclusions  of  Mr. 
Peabody  lies  in  the  fact  that  he  has  dealt  with  the  profitable- 
ness of  this  traffic  to  the  Santa  Fe  system,  not  with  the  reason- 
ableness of  these  rates  as  a  charge  to  the  public.  That  is  to 
say,  he  has  taken  not  the  rate  from  the  point  of  origin  to  des- 
tination, but  the  amount  received  by  the  Santa  Fe  road  as  its 
division.  This  division  is  almost  without  exception  very  much 
less  than  the  rate  from  the  point  at  which  the  traffic  is  taken 
by  the  Santa  Fe  and  usually  much  less  than  if  the  through  rate 
was  divided  upon  a  mileage  basis.  Evidently  this  is  wrong. 
The  question  is  not  whether  the  division  which  competitive 
conditions  force  upon  the  Santa  Fe  from  the  junction  point 
to  the  market  is  a  reasonable  return  to  that  company,  but  rather 
is  the  total  rate  from  the  point  of  origin  to  destination  reason- 
able. This  could  only  be  determined  in  the  manner  adopted  by 
Mr.  Peabody  when  the  Santa  Fe  handled  the  traffic  the  entire 
distance.  In  other  words  we  must  eliminate  from  the  state- 
ment of  Mr.  Peabody  all  those  instances  where  the  traffic  does 
not  originate  upon  its  line. 

Now  if  this  is  done,  if  we  consider  all  the  cases  referred  to 
by  Mr.  Peabody  where  the  Santa  Fe  operates  from  the  point 
of  origin  to  the  market,  it  will  be  found  that  the  rate  yields 
on  the  average  a  substantial  surplus  over  the  average  cost. 
Counsel  for  the  defendants  in  his  reply  brief  has  made  a  com- 
putation allowing  for  the  excessive  charge  for  maintenance  of 
way  and  announces  that  even  upon  that  basis  there  is  a  deficit ; 
but  if  from  the  table  given  in  his  brief  there  be  rejected  the 
traffic  which  originates  upon  some  line  other  than  the  Santa 
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Fe,  then  this  average  deficit  of  $5.12  per  car  is  converted  into 
an  average  surplus  of  $14.32  per  car. 

The  division  received  bv  the  Santa  Fe  is  properly  taken  into 
account  as  bearing  upon  the  cost  of  handling  this  traiSc.  In 
determining  a  fair  rate  from  Fort  Worth,  for  example,  to 
Kansas  City,  it  is  important  to  know  what  the  cost  of  handling 
the  shipment  is  and  it  may  safely  be  assumed  that  the  Santa 
Fe  would  not  accept  as  its  division  a  sum  less  than  the  cost 
In  this  view  these  divisions  are  material  evidence  as  bearing 
upon  the  reasonableness  of  the  rate,  but  they  are  not  standards 
by  which  that  rate  can  be  estimated  as  the  Commission  has 
often  held;  and  if  they  cannot  be  used  as  standards  against 
the  railroad  neither  can  they  be  used  as  standards  in  its  favor. 
It  should  also  be  noticed  just  what  this  surplus  means.  It 
means  that  this  profit  remains  after  the  payment  of  all  oper- 
ating charges  and  also  after  the  payment  of  taxes  and  interest 
on  the  funded  debt.  This  in  case  of  the  Gulf,  Colorado  &  Santa 
Fe  is  substantially  as  much  per  mile  as  it  would  cost  to  repro- 
duce that  property.  We  do  not  mean  that  this  company  is  not 
entitled  to  a  profit  on  this  property  over  and  above  these  fixed 
charges  but  call  attention  to  just  what  surplus,  as  Mr.  Pea- 
body  uses  the  term,  signifies. 

It  should  be  finally  noted  that  the  cost  of  movement  at  which 
Mr.  Peabody  arrives  is  the  average  cost  and  that  this  does  not 
furnish  a  fair  test  of  what  the  rate  on  live  stock  should  be 
imless  the  cost  of  moving  this  species  of  trafiic  is  equal  to  the 
average.  All  the  witnesses  for  the  defendants  have  assumed 
that  this  must  be  so  by  reason  of  the  disabilities  incident  to  that 
traffic  which  are  above  referred  to,  and  counsel  for  the  defend- 
ants so  assumes  in  his  argument.  This  is  by  no  means  clear. 
It  has  been  found  that  the  live  stock  traffic  involves  expenses 
peculiar  to  it  as  loading  the  stock,  bedding,  cleaning  and  dis- 
infecting the  car,  maintaining  stock  pens,  etc.,  which  according 
to  our  finding  would,  together  with  the  unusual  hazard  attend- 
ing this  traffic  amount  t©  from  1  to  1%  cents  per  hundred  in 
the  rate.  It  has  been  seen,  upon  the  other  hand,  that  live  stock 
trains  are  longer  than  the  average  freight  train  and  that  while 
the  loading  of  the  individual  car  is  lighter  the  loading  of  net 
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paying  freight  per  train  is  heavier  than  the  average.  It  is  true 
that  the  train  is  moved  at  a  higher  rate  of  speed,  which  costs 
something  more  perhaps  in  the  way  of  fuel,  but  the  additional 
cost  of  moving  freight  at  high  speed  comes  mainly  from  the 
fact  that  less  freight  can  be  moved  in  a  train,  and  here  we  find 
that  the  average  stock  train  carries  as  much  freight  as  the  aver- 
age dead  freight  train.  The  return  movement  of  the  cars  is  more 
expensive  on  the  average  than  in  case  of  other  freight,  and  this 
is  an  important  addition  to  the  cost  of  transporting  live  stock, 
but  in  our  opinion  it  is  much  more  than  offset  by  the  manner 
in  which  this  traffic  moves.  No  one  thing  so  contributes  to  re- 
ducing the  cost  of  movement  as  the  ability  to  handle  traffic  long 
distances  in  solid  trains.  We  find  in  this  live  stock  traffic  a 
uniform  movement  in  very  large  volume  upon  which  carriers 
can  absolutely  depend,  which  involves  a  haul  of  from  600  to 
1200  miles. 

It  is  evident  that  whether  the  cost  of  moving  live  stock  is 
greater  than  the  average  cost  of  moving  freight  would  depend 
largely  upon  the  railroad  system.  If  the  traffic  of  a  railroad 
consisted  mainly  of  low  class  freight  like  coal  and  lumber  which 
was  moved  in  train  loads  considerable  distances  the  cost  of 
moving  stock  would  undoubtedly  be  above  the  average;  but  if 
the  traffic  was  largely  local,  with  much  less  than  carload  busi- 
ness and  moved  comparatively  short  distances  the  cost  of 
moving  live  stock  would  be  much  below  the  average.  We  in- 
cline to  the  opinion  that  upon  the  Santa  Fe  system  the  average 
cost  of  moving  live  stock  is  not  greater  than  the  average  cost 
of  moving  all  commodities,  although  in  the  very  nature  of 
things  there  can  be  no  exact  basis  for  that  conclusion. 

How  great  is  the  advantage  of  being  able  to  move  traffic  in 
solid  trainloads  appears  from  a  consideration  of  the  returns 
which  these  defendants  receive  from  the  movement  of  a  train 
of  live  stock  in  comparison  with  the  expense  of  moving  it.  It 
has  been  often  said  in  this  and  in  other  cases  by  traffic  officials 
that  it  is  impossible  to  determine  the  cost  of  moving  a  par- 
ticular kind  of  freight.  That  is  true  where  the  movement  is 
of  a  mixed  character,  but  it  is  possible  to  determine  with 
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reasonable  accuracy  the  cost  of  transporting  a  train  of  this  live 
stock  between  any  two  points. 

Consider  the  instance  to  which  we  have  above  referred  where 
the  Illinois  Central  receives  $1,000  per  mile  in  gross  for  the 
transportation  of  six  trains  of  live  stock  from  Fort  Dodge  to 
Chicago.  If  all  other  business,  freight  and  passenger,  were 
wiped  out  in  case  of  that  road  and  the  transportation  of  this 
live  stock  was  repeated  for  each  of  the  seven  days  of  the  week 
its  earnings  would  be  approximately  what  they  are  today,  and 
jet  no  one  will  claim  that  the  cost  of  operation  in  that  event 
would  be  anything  like  the  present  cost  of  operation  which  is 
required  to  earn  that  sum.  The  traffic  manager  of  the  Union 
Pacific  Railroad  testified  that  in  his  opinion  30  cents  per  hun- 
•dred  was  too  low  a  rate  for  the  transportation  of  cattle  from 
Cheyenne  to  Omaha.  Cattle  will  average  to  load  on  this  line 
more  than  23,000  pounds  to  the  car,  and  the  testimony  shows 
that  they  are  hauled  between  these  points  in  trains  of  more 
than  thirty-five  cars  on  the  average  with  a  single  engine.  This 
^ould  yield  a  revenue  $2,415  per  train  for  a  haul  of  about  500 
miles.  Ten  trains  per  day  for  312  days  would  produce  a  gross 
revenue  of  $15,069.60  per  mile,  and  if  this  were  the  only  traffic 
moved  the  cost  of  operation  could  not  possibly  equal  one-half 
this,  leaving  a  net  return  of  six  per  cent  on  $125,580  per  mile 
from  this  source  alone. 

These  illustrations  are  extreme.  They  are  not  referred  to  as 
ti  method  by  which  a  reasonable  rate  should  be  determined,  but 
to  emphasize  the  importance  of  being  able  to  haul  solid  trains 
•over  long  distances  under  favorable  operating  conditions. 

While  the  testimony  of  Mr.  Peabody  is  interesting  and  in- 
structive upon  the  issues  involved,  we  do  not  think  it  is  by  any 
means  conclusive  nor  that  rightly  interpreted,  it  makes  for  the 
<iefendants  more  strongly  than  it  does  for  the  complainants. 

Turning  now  to  an  examination  of  some  of  the  grounds  re- 
lied upon  by  the  complainant  we  find  that  much  reliance  is 
placed  upon  the  divisions  which  some  of  these  defendants  vol- 
imtarily  accept  as  evidence  of  the  fact  that  the  rates  are  too 
Tiigh.  Por  example  the  rate  from  Fort  Worth  to  Kansas  City 
is  361/^  cents  per  himdred  pounds  and  the  Atchison  system 
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would  receive  upon  a  minimum  of  22,000  pounds  $80.30  for 
transporting  a  car  of  live  stock  from  Fort  Worth  to  Kansas 
City.  Midland,  Texas,  is  situated  upon  the  Texas  &  Pacific 
300  miles  west  of  Fort  Worth.  The  rate  from  Midland  to 
Kansas  City  is  44  cents  per  hundred  pounds.  The  Texas  & 
Pacific  is  the  only  line  reaching  this  point  and  it  declines  to 
make  any  through  rates,  but  insists  upon  its  local  rate  to  Fort 
Worth  which  is  about  21  cents  per  hundred  pounds.  Competi- 
tive conditions  between  Fort  Worth  and  Kansas  City  are  such 
that  the  Atchison  road  is  obliged  to  allow  the  Texas  &  Pacific 
21  cents  out  of  the  entire  through  rate  leaving  23  cents  for  it- 
self from  Fort  Worth  to  Kansas  City.  This  upon  a  minimum 
of  22,000  pounds  allows  the  Atchison  about  $50  for  that  haul. 
If  the  shipment  moved  by  way  of  Pecos  the  showing  would  be 
still  less  favorable  to  the  Atchison. 

Even  more  striking  is  the  illustration  drawn  from  the  rates 
from  Denver,  Colorado,  to  the  Missouri  River  as  compared 
with  the  division  of  the  line  from  Denver  upon  business  origin- 
ating at  points  west  of  Denver.  The  rate  from  Denver  to  South 
Omaha  is  33  cents  per  hundred  upon  a  minimum  of  22,000 
pounds,  $72.60  per  car.  The  rate  from  Rifle,  Colorado,  to 
South  Omaha,  is  $83.00  per  car.  The  line  from  Denver  to 
South  Omaha  receives  39  per  cent  of  the  through  rate,  or 
$32.37 ;  so  that  the  Burlington  road  for  instance  would  receive 
$72.60  upon  the  car  which  originated  at  Denver,  or  some  cor- 
responding point,  and  only  $32.37  if  the  car  was  received  at 
Denver  en  route  from  Rifle. 

Now  the  complainant  insists  that  if  the  Burlington  road 
can  afford  to  transport  this  car  of  live  stock  from  Denver  to 
South  Omaha  for  $32.37,  $72.60  is  an  unreasonable  rate,  and 
that  if  the  Santa  Fe  can  afford  to  haul  live  stock  received  from 
the  Texas  &  Pacific  from  Fort  Worth  to  Kansas  City  for  $50 
per  car  it  ought  not  to  charge  $80  upon  business  originating  at 
Fort  Worth.  But  this  does  not  follow.  In  determining  a 
reasonable  rate  the  cost  of  performing  the  service,  as  has  been 
just  observed,  is  one  element  in  that  rate  and  the  cost  of  move- 
ment is  an  important  item  in  arriving  at  the  entire  cost  of  the 
service.  The  Commission  has  uniformly  held  that  it  was  prop* 
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er  to  look  into  the  divisions  which  carriers  receive  for  the 
purpose  of  ascertaining  the  cost  of  movement  since  it  must  be 
assumed  that  the  railroad  would  not  transport  freight  ordi- 
narily for  less  than  the  cost  of  the  movement,  but  the  division 
while  material  testimony  for  that  purpose  is  not  of  necessity 
a  standard  of  comparison  by  which  to  estimate  a  reasonable 
rate.  The  division  which  the  Santa  Fe  is  willing  to  accept  in 
default  of  not  being  able  to  obtain  a  larger  sum  fairly  shows 
that  the  cost  of  movement  from  Fort  Worth  to  Kansas  City 
does  not  exceed  $50.  The  statistics  of  Mr.  Peabody  show  that 
it  is  about  $45.  This  being  so  it  might  be  good  policy  for  the 
Santa  Fe  to  accept  business  at  this  figure  and  the  fact  that  it 
does  so  accept  it  ought  not  to  conclude  that  company  against 
naming  a  higher  rate  from  the  junction  point 

The  complainant  also  refers  to  the  fact  that  formerly  when 
these  rates  were  much  lower  than  they  are  today  and  when  the 
expense  of  handling  the  business  was  certainly  as  great  as  it 
is  today  the  Texas  lines  actively  solicited  the  business  and  paid 
large  rebates  to  obtain  it  We  have  already  found  that  such 
was  the  fact.  The  bearing  of  that  fact  is  much  the  same  as  the 
division  which  a  railway  under  stress  of  competition  accepts. 

Both  parties  have  instituted  extensive  comparisons  between 
cattle  rates  and  rates  on  other  commodities  and  also  between 
the  cattle  rates  in  question  and  those  prevailing  in  other  sec- 
tions of  the  country.  The  complainant  shows  upon  its  side  that 
the  revenue  per  car  mile  received  by  the  Atchison  system  and 
other  defendants  for  transporting  grain  from  Kansas  City  to 
Galveston,  and  lumber  from  Texas  points  to  Chicago,  is  less, 
although  as  a  rule  the  weight  of  the  car  is  much  heavier  than 
the  carload  of  live  stock.  Upon  the  other  hand  the  defendants 
demonstrate  by  actual  transactions  that  the  revenue  per  car 
and  per  gross  ton  is  greater  from  the  transportation  of  grain, 
wool,  and  many  other  articles  to  Chicago  than  is  received  for 
the  carriage  of  live  stock. 

Very  little  importance  can  be  attached  to  many  of  these  com- 
parisons. The  rates  of  this  country  are  so  far  dependent  upon 
varying  and  various  conditions  that  it  is  possible  by  selecting 
the  proper  commodity  and  the  proper  locality  to  show  almost 
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anything  in  the  way  of  comparison.  The  comparison  with 
rates  on  live  stock  in  force  in  different  parts  of  the  country  is 
perhaps  of  greater  value  although  hot  great  The  defendants 
show  many  rates  which  are  higher  than  the  highest  of  those  at- 
tacked by  the  complaint,  but  we  are  furnished  with  no  testi- 
mony tending  to  show  similarity  of  conditions  and  so  far  as 
we  are  informed  such  similarity  does  not  exist.  There  is  prob- 
ably some  analogy  between  the  movement  of  cattle  from  Ten- 
nessee to  the  markets  of  Louisville  and  Cincinnati  although  the 
movement  must  be  small  compared  with  that  to  which  the  rates 
in  controversy  apply,  but  we  fail  to  see  any  possible  comparison 
between  the  rate  from  Nashville,  Tennessee,  to  Cordele, 
Georgia,  or  from  Laredo,  Texas,  to  San  Luis  Potosi  and  those 
under  investigation.  The  complainant  refers  to  the  rate  of 
28  cents  from  Chicago  to  New  York,  a  distance  of  nearly  a 
thousand  miles,  out  of  which  is  subtracted  a  delivering  lighter- 
age charge  of  3  cents  per  hundred,  the  low  rates  to  market  made 
upon  the  Northern  Pacific  and  Great  Northern  lines  and  the 
live  stock  rates  established  by  the  Texas  Commission :  but  it  is 
well  understood  that  the  whole  level  of  rates  between  Chicago 
and  New  York  is  very  much  lower  than  between  Texas  and 
Chicago  or  Kansas  City.  The  comparison  with  rates  on  the 
lines  in  the  northwest  would  seem  to  be  more  pertinent,  but 
there  for  some  reason  the  cost  of  operation  seems  to  be 
less  than  upon  the  southern  lines.  The  reasonableness  of  the 
Texas  Commission  rates  is  earnestly  denied  by  the  defendants, 
and  it  certainly  cannot  be  said  that  they  are  voluntary. 

WTiat  would  be  more  in  point,  if  it  were  possible  to  make  any 
accurate  statement  of  the  matter,  would  be  the  average  revenue 
per  ton  mile  which  these  rates  ^deld.  We  have  examined  with 
a  good  deal  of  care  the  various  tables  introduced  in  this  case 
with  a  view  to  arriving  at  some  average  of  that  kind  and  we 
think  it  would  be  substantially  correct  to  say  that  rates  from 
Texas,  Oklahoma  Territory,  Indian  Territory  and  southern 
Kansas,  yield  for  distances  of  300  miles,  about  14  mills  per  ton 
mile;  for  600  miles,  12  mills;  for  900  miles,  11  mills;  for  1100 
miles,  10  mills.  From  Colorado  points,  w^estem  Kansas  and 
western  Nebraska  rates  are  approximately  ten  per  cent  lower 
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than  those  from  Texas  and  southwestern  territory,  while  from 
stations  upon  the  main  line  of  the  Union  Pacific  and  lines  U' 
the  north  they  are  somewhat  lower  yet.  The  per  ton  mile 
revenue  from  the  Texas  ranges  to  the  horthem  pastures  if  com 
puted  on  the  same  minimum  is  less  than  from  southwestern 
territory  to  the  markets,  not  as  low  as  in  the  northwest. 

With  this  may  be  compared  the  average  rate  per  ton  mile  re- 
ceived by  these  various  systems  from  all  freight  and  this  is  giv- 
en with  respect  to  some  of  the  more  prominent  lines  in  the  tabk 
below  for  the  years  1894  and  1904. 


1894  1904 

Cents  Cents 

Missouri,  Kansas  &  Texas   1.05S  1.065 

Gulf,  Colorado  &  Santa  Fe  1.253  .960 

Atchison,  Topeka  &  Santa  Fe  .979  ,981 

Chicago,  Rock  Island  &  Pacific .989  .944 

Illinois  Central     839  .607 

Chicago,  Burlington  &  Quincy .919  .858 

Chicago,  Milwaukee  &  St.  Paul   1.037  .891 

Chicago  &  Northwestern   1.080  .917 


It  will  be  seen  that  the  ton  mile  revenue  derived  from  this 
cattle  traffic  is  greater  in  all  cases,  in  some  much  greater,  than 
the  average  from  all  freight  transportation  of  all  kinds. 

The  complainant  introduces  much  evidence  tending  to  show 
that  in  recent  years  the  service  has  been  inferior  to  what  it  was 
in  former  years  and  relies  upon  this  as  a  reason  why  these  rates 
should  be  reduced. 

With  the  revival  of  business  from  1898  on  railroads  general- 
ly, these  defendants  in  common  with  others,  were  overwhelmed 
with  an  amount  of  traffic  which  they  were  unable  to  handle 
properly.  Their  equipment  was  insufficient  and  their  roadbeds 
were  not  suitable  to  the  class  of  equipment  which  was  thought 
necessary  to  economical  operation.  The  extensive  improve- 
ments thereby  required,  amounting  in  some  cases  to  a  virtual 
reconstruction  of  the  road,  have  interfered  with  the  movement 
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of  traflSc.  The  result  has  been  that  not  only  those  kinds  of  traffic 
"which  could  better  stand  delay  have  suffered,  but  this  cattle 
traffic  as  well  has  not  been  properly  handled.  For  several 
years  previous  to  1904  the  service  was  extremely  poor;  cars 
were  not  furnished  promptly,  and  the  running  time  was  un- 
certain and  slow.  The  testimony  shows  that  beginning  in  some 
cases  with  1903  and  in  most  cases  with  1904  that  service  has 
been  very  much  improved  and  it  seems  probable  that  in  the 
future  it  will  be  as  good,  other  things  being  equal,  as  it  was 
formerly. 

An  average  speed  of  20  miles  per  hour  is  worth  more  to  the 
shipper  of  cattle  than  an  average  speed  of  15  miles  an  hour. 
It  also  costs  the  railway  company  more.  In  determining  the 
reasonableness  of  this  rate  we  may  properly  consider  and  ought 
to  consider  what  time  is  made  by  these  defendants  under  or- 
dinary conditions.  We  do  not  think  that  specific  instances  of 
negligence  like  the  failure  to  furnish  cars  or  neglect  in  the 
handling  of  a  specific  train  even  though  of  very  frequent  oc- 
currence, could  be  looked  to  as  affecting  the  rate.  That  is  a 
matter  for  which  the  shipper  has  his  remedy  in  court. 

Much  stress  is  put  by  the  complainant  upon  the  depressed 
condition  of  the  cattle  industry.  Whatever  influence  this  has 
upon  the  disposition  of  the  case  before  us  arises  from  the  gen- 
eral fact  While,  therefore,  several  days  of  testimony  were  de- 
voted mainly  to  this  aspect  of  the  case  it  is  only  necessary  to 
state  in  the  most  comprehensive  way  the  facts. 

The  cost  of  producing  cattle,  upon  the  ranges  at  least,  has 
materially  increased  in  the  last  few  years.  There  has  been  the 
increased  cost  of  labor  and  supplies,  which  has  obtained  here  as 
well  as  in  railway  operations,  but  the  main  factor  has  been  the 
increase  in  the  cost  of  pasturage.  This  seems  to  be  true  of  all 
ranges  but  perhaps  especially  of  Texas.  It  has  come  to  pass 
within  five  years  that  lands  which  were  formerly  assumed  to 
be  only  susceptible  of  grazing  have  been  taken  up  for  various 
agricultural  purposes,  especially  for  the  cultivation  of  cotton, 
and  these  lands  have  increased  two  or  three  fold  in  value. 
Land  rents  have  advanced  correspondingly.  Water  rights 
have  been  taken  up  and  the  obtaining  of  water  is  today  an  ex- 
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pensive  matter.  It  was  said,  and  we  find,  that  the  cost  of  pro- 
ducing a  two-year-old  steer  upon  the  ranges  in  Texas  is  25  per 
cent  greater  than  it  was  seven  years  ago. 

While  the  cost  of  production  has  increased  the  selling  price 
has  decreased.  The  testimony  upon  this  branch  of  the  case 
was  taken  in  April,  1904,  and  involved  a  comparison  of  that 
date  with  1900.  The  price  of  beef  cattle  upon  the  market  dur- 
ing that  period  showed  a  decline  but  nothing  like  the  decrease 
in  the  value  of  range  cattle  and  the  poorer  grades  sold  on  the 
market.  Texas  is  devoted  largely  to  the  producing  of  cattle 
which  are  matured  for  market  elsewhere.  The  low  price  of 
beef  cattle  upon  the  market  and  the  slack  demand  had  tended 
to  decrease  the  demand  for  range  cattle  with  the  result  that 
there  was  a  surplus  and  a  sharp  decline  in  price.  It  appeared 
from  actual  transactions  that  range  cattle  were  selling  in  Texas 
in  the  spring  of  1904  at  from  25  to  40  per  cent  less  than  in 
1900.  The  cattle  industry  seems  to  be  peculiarly  subject  tc 
periods  of  prosperity  and  adversity.  The  present  is  one  of  ad- 
versity. Under  the  most  favorable  conditions  profits  in  1904 
were  extremely  small,  and  many  persons  remained  in  the  busi- 
ness because  they  must,  with  no  profit  at  alL  When 
these  rates  were  advanced  in  1903  the  cattle  industry  was  un- 
usually depressed,  the  tendency  having  been  in  that  direction 
for  two  or  three  years. 

Perhaps  one-seventh  of  the  value  of  an  average  carload  of 
Texas  cattle  upon  the  Kansas  City  market  is  freight  While, 
therefore,  the  item  of  transportation  is  not  controlling  it  is 
important.  The  advance  in  freight  rates  is  not  alone  respon- 
sible for  the  condition  of  the  industry  nor  would  a  reduction  in 
rates  alone  revive  that  industry.  But  this  is  one  of  several 
things  which  has  tended  to  depress  it.  An  advance  of  ten  dol- 
lars per  car  from  Texas  to  the  ranges  means  an  increase  of  from 
25  to  30  cents  per  head  to  the  owner  of  a  two-year-old  steer  in 
the  northern  pastures.  This  is  not  a  large  simi  but  it  is  some- 
thing and  the  testimony  showed  that  these  increases  had  at  least 
been  made  an  excuse  for  not  purchasing  in  some  instances. 

Counsel  for  the  complainant  attached  much  importance  to 
the  manner  in  which  these  advances  had  been  made,  which  he 
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insisted  was  in  violation  of  the  Sherman  Anti-Tnist  Act.  This 
Commission  has  no  direct  concern  with  the  administration  of 
that  law,  but  in  one  view  of  the  case  it  may  be  important  wheth- 
er these  rates  were  advanced  by  agreement  between  the  carriers. 

It  is  manifest  that  rates  from  the  same  points  to  these  vari- 
ous markets  must  be  the  same  by  all  lines.  It  is  also  evident 
that  there  ought  to  be  a  just  relation  in  those  rates  between 
different  markets  and  from  various  points  of  origin  even  when 
those  markets  are  not  accessible  by  all  lines  or  when  the  point 
of  origin  is  reached  by  a  single  line.  It  is  not  so  necessary 
from  the  railroad  standpoint  that  rates  between  different  orig- 
inating stations  should  be  properly  adjusted  today  as  it  was  for- 
merly since  cattle  cannot  be  driven  as  readily  now  as  in  former 
years,  but  justice  to  the  producer  still  requires  that  noncom- 
petitive stations  shall  be  accorded  reasonable  rates.  It  is 
equally  evident  that  when  all  these  defendants  make  an  ad- 
vance upon  the  same  day,  by  the  same  amount,  that  action  must 
be  the  result  of  some  previous  understanding.  These  rates  are 
under  the  supervision,  if  that  term  is  correct,  of  the  Southwest- 
em  Tariff  Committee.  What  happened  in  case  of  these  ad- 
vances and  what  happens  in  case  of  every  similar  advance  was 
substantially  this :  A  meeting  is  called  by  the  chairman  of  this 
tariff  committee  at  which  the  proposed  advance  is  listed  for 
discussion.  The  various  roads  interested  are  represented  at 
this  meeting  and  these  different  representatives  express  their 
views  upon  the  matter  under  consideration.  After  full  dis- 
cussion has  been  had  some  representative  "announces"  that  his 
line  will  on  a  certain  date  make  an  advance  of  a  certain  a- 
mount  Thereupon  representatives  of  other  lines  announce 
that  they  will  or  will  not  make  the  same  advance.  If  all  lines 
announce  the  advance  it  is  filed  and  published  by  the  tariff 
committee.  If  any  one  line  declines  to  make  the  advance  the 
other  lines  withdraw  their  announcement  and  the  advance  is 
not  made. 

The  articles  of  association  provide  that  when  a  rate  is  once 
in  effect  it  shall  not  be  reduced  by  any  line  without  two  weeks* 
notice  to  competing  lines,  although  another  section  in  the  agree- 
ment states  that  nothing  contained  in  the  articles  of  association 
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shall  interfere  with  the  right  of  the  parties  to  control  their  o^wn 
rates,  and  that  nothing  shall  be  so  construed  as  to  violate  any 
provision  of  law. 

Without  inquiring  whether  this  violates  the  Anti-Trust  Act 
of  1890  as  interpreted  by  the  Supreme  Court  of  the  United 
States,  it  is  perfectly  plain  that  the  practical  effect  is  exactly 
the  same  as  though  all  these  gentlemen  had  met,  discussed  this 
matter  and  agreed  to  put  in  effect  the  advances.  No  one  line 
is  bound  by  the  vote  of  any  other  line  and  every  line  is  free, 
so  far  as  this  agreement  of  association  is  concerned,  to  act  en- 
tirely independent.  The  testimony  in  this  and  other  cases 
shows,  however,  that  in  most  instances  carriers  are  governed  by 
the  opinion  of  the  majority,  although  this  is  not  universally  the 
case,  and  instances  were  given  where  individual  lines  had  re- 
duced rates  against  the  protest  of  their  competitors.  Xo  line 
could  advance  a  rate  without  the  sanction  of  its  competitors. 
At  the  present  day  when  these  rates  are  once  advanced  they  are 
maintained. 

Under  these  conditions  it  is  perfectly  evident  that  there  can 
be  no  competition  in  the  rate.  No  line  would  reduce  the  rate 
as  against  its  competitor  because  it  has  nothing  to  gain  by  so 
doing.  It  agrees  not  to  make  a  reduction  without  notice  to  that 
competitor  and  a  reduction  by  one  must  lead  to  a  corresponding 
reduction  by  the  other.  It  also  appears  in  testimony  and  we 
find  as  a  fact  that  there  is  practically  no  competition  for  this 
business  at  the  present  time.  The  solicitation  has  largely 
ceased;  rebates  are  no  longer  paid;  special  facilities 
are  no  longer  given;  rates  are  published  and  maintained  and 
the  shipper  is  left  free  apparently  to  choose  whatever  route  he 
sees  fit.  It  was  said  that  competition  of  markets  still  existed, 
and  as  an  illustration  it  was  pointed  out  that  rates  between 
New  Orleans  and  the  markets  in  question  must  bear  a  definite 
relation  and  that  certain  lines  which  carried  live  stock  to  New 
Orleans  would  not  consent  to  an  advance  to  that  market  for  the 
reason  that  it  would  drive  cattle  shipments  from  Texas  to 
Mississippi  territory.  We  very  much  doubt  whether  a  few 
cents  per  hundred  pounds  is  sufficient  to  determine  whether 
cattle  shall  be  raised  in  Texas  or  Mississippi ;  it  is  sufficient  to 
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determine  whether  they  shall  go  to  St.  Louis  or  New  Orleans 
for  slaughter.  Eates  were  advanced  to  New  Orleans  at  the 
same  time  that  they  were  advanced  to  northern  markets.  They 
were  not  only  advanced  by  the  same  amount  but  one  prominent 
line  whose  rails  extend  all  the  way  from  Texas  to  New  Orleans 
imposed  an  additional  charge  of  $15  per  car. 

The  complainant  insists  that  owing  to  the  adoption  of  vari- 
ous economies  in  railroad  operation  and  the  very  great  increase 
in  the  density  of  traffic  the  cost  of  transportation  per  ton  ta 
these  defendants  has  declined  and  that  for  this  reason  live  stock 
rates  should  be  reduced  rather  than  advanced.  The  defendants^ 
urge  that  the  increase  in  wages  and  in  the  cost  of  materials  has^ 
been  such  as  to  increase  the  expense  of  operation  so  that  all 
rates  ought  to  be  advanced. 

With  respect  to  those  defendants  who  handle  this  traffic  from 
southwestern  points  as  far  north  as  St.  Louis  and  Kansas  City 
these  same  questions  wejre  before  the  Commission  In  the  Matter 
of  Class  and  Cow,modity  Rates  from  St.  Louis  to  Texas  Com- 
mon  Points  (ante,  p.  238),  previously  referred  to.  The  testi- 
mony in  that  case  was  voluminous  and  exhaustive.  We  have 
that  testimony  and  similar  testimony  with  respect  to  the  other 
defendants  in  this  case.  It  is  unnecessary  to  restate  here  the 
facts  or  repeat  the  discussion  found  in  the  report  of  that  case,, 
but  is  sufficient  to  give  merely  our  conclusions  of  fact. 

We  find  that  wages  and  the  price  of  most  supplies  have  ad- 
vanced somewhat  over  what  they  were  in  1892  and  very  mate- 
rially over  1897.  We  find  that  improved  methods  in  railway 
operation  together  with  the  increased  volume  of  traffic  have 
more  than  coimterbalanced  these  factors,  so  that  on  the  whole 
the  cost  of  transporting  a  single  ton  of  freight  is  certainly  less 
today  than  in  1892  and  probably  less  than  in  1897  while  the 
number  of  tons  transported  is  much  greater,  so  that  the  total  net 
result  to  the  railway  is  more  favorable  upon  the  same  rate  at 
the  present  time  then  ever  before.  We  find  that  these  causes 
did  not  justify  any  general  advance  nor  call  for  any  general  re- 
duction of  rates  in  1903  uix)n  the  lines  of  these  defendants  and 
that  they  do  not  justify  today  the  continuation  of  any  such  ad- 
vance. 
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From  a  consideration  of  the  facts  previously  stated  together 
with  the  other  facts  presented  by  the  record  before  us  it  is  our 
<iuty  to  find  as  a  further  question  of  fact  whether  the  rates  in 
issue  are  just  and  reasonable. 

We  have  the  opinion  of  the  traffic  officials  of  these  lines  that 
these  rates  are  all  decidedly  too  low  even  as  at  present  fixed. 
The  mere  opinion  of  a  traffic  official  in  support  of  the  rate 
which  he  has  himself  made,  or  in  support  of  some  correspond- 
ing rate  which  has  been  established  upon  another  line  of  rail- 
way, that  the  rate  is  just  and  reasonable  adds  very  little  to  the 
presumption  that  in  his  opinion  it  was  reasonable  or  it  would 
not  have  been  established.  The  reasons  which  these  gentlemen 
give  for  their  opinions  are  entitled  to  the  most  careful  consid- 
eration. If  those  reasons  are  susceptible  of  being  duly  weigh- 
ed the  fact  should  be  determined  by  a  just  consideration  of 
them.  It  often  happens,  however,  that  the  nature  of  the  ques- 
tion is  such  that  an  expert  in  giving  his  opinion  can  not  duly 
place  before  the  trier  the  reasons  for  that  opinion.  In  in- 
stances of  that  kind,  if  it  is  impossible  to  properly  weigh  and 
apply  the  facts,  then  resort  must  be  had  to  the  opinion  itself, 
although  even  then  to  bo  of  much  value  that  opinion  should  be 
from  some  person  other  than  the  one  on  trial. 

These  traffic  officials  all  base  their  opinion  upon  the  assump- 
tion that  the  cost  of  handling  this  cattle  traffic  is  much  greater 
than  the  average  cost  of  handling  all  traffic.  The  reasons 
which  they  give  for  this  assumption  do  not,  as  we  have  seen, 
bear  examination.  They  all  say  that  the  cattle  traffic  is  more  ex- 
pensive because  cattle  trains  are  shorter  than  other  trains,  but 
the  testimony  in  this  record  shows  that  they  are  in  fact  longer. 
It  is  said  that  the  loading  of  a  cattle  car  is  less  than  the  average 
loading  of  other  freight  cars  and,  therefore,  that  the  paying 
revenue  of  the  train  in  which  they  are  transported  is  less ;  but 
it  appears  that  while  the  loading  of  the  individual  car  is  lighter, 
the  revenue  freight  in  the  cattle  train  is  as  much  or  more  than 
in  the  average  dead  freight  train.  Other  disabilities  ar 
pointed  out.  Some  of  these  are  capable  of  being  expressed  i 
dollars  and  cents  as  the  cost  of  maintaining  pens  and  shut 
the  cost  of  bedding  and  disinfecting  cars,  the  cost  of  loadii 
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the  extra  liazard  peculiar  to  this  species  of  traffic,  etc.  These 
aggregate  from  1  to  l^^  cents  per  hundred  pounds.  In  addi- 
tion are  certain  minor  matters  like  the  use  of  a  longer  caboose, 
the  return  of  the  attendants,  the  stopping  to  feed  and  water, 
Avhich  are  not  susceptible  of  any  estimate  upon  this  record,  but 
of  which  the  aggregate  cannot  be  large.  There  is  the  more  im- 
portant fact  that  this  traffic  must  be  given  an  express  service, 
but  we  have  seen  that  the  greater  expense  of  providing  a  fast 
service  depends  largely  upon  the  fact  that  the  train  loading  of 
revenue  freight  is  lighter,  whereas  here  the  loading  is  at  least 
equal  to  the  average.  There  is  a  very  substantial  disadvantage 
growing  out  of  the  fact  that  a  large  percentage  of  cattle  cars 
must  be  returned  empty;  but  here  again  the  difference  is  less 
than  one  would  suppose  from  a  casual  consideration  of  the  sub- 
ject The  empty  movement  in  case  of  all  traffic  is  necessarily 
large  being  some  30  per  cent  as  applied  to  the  entire  car  mile- 
age of  most  of  the  defendants  as  against  40  or  45  per  cent  in 
case  of  stock  cars.  This,  however,  is  a  substantial  disability 
against  this  traffic. 

If  we  turn  to  the  rates  themselves  we  find  that  the  average 
revenue  per  ton  mile  which  these  stock  rates  yield  is  greater  in 
all  cases  and  much  greater  in  some  cases  than  the  average  rate 
per  ton  mile.  We  also  find  that  while  the  average  rate  per  ton 
mile  in  case  of  all  these  defendants  decreased  materially  from 
1892  to  1003  these  stock  rates,  even  before  the  advances  of 
1903,  had  in  most  cases  increased. 

Formerly  there  was  the  most  active  competition  among  the 
various  defendants  for  this  business.  This  competition  as 
pointed  out  was  from  the  very  nature  of  the  traffic  intense  and 
undoubtedly  produced  a  comparatively  low  rate.  At  the  same 
time  it  was  normal  competition.  These  rates  were  not  the 
product  of  rate  wars;  they  were  simply  as  high  rates  as  could 
be  maintained  upon  this  traffic.  That  competition  has  been 
gradually  lessened  until  today  it  has  practically  disappeared. 
These  advances  were  all  made  by  what  was  in  its  practical  re- 
sult an  agreement  between  these  carriers  and  we  know  of  no 
competitive  conditions  which  would  prevent  further  advances. 
While  this  fact  may  not  have  an  important  bearing  upon  the 
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reasonableness  of  the  advanced  rates  it  certainly  takes  awaT  the 
presumption  that  the  rate  in  fact  is  the  result  of  competition^ 
and  therefore  reasonable. 

The  depressed  condition  of  this  industry  has  been  earnestly 
pressed  upon  our  attention.  We  have  expressed  the  opinion 
elsewhere  that  freight  rates  should  not  of  necessity  vary  with 
the  price  of  the  commodity  transported  nor  with  the  condition 
of  the  business  affected.  The  members  of  the  complainant 
association  cannot  require  these  defendants  to  make  good  the 
depressed  state  of  their  industry,  but  where  the  rate  limits  the 
movement  of  the  traffic,  as  to  some  slight  extent  it  does  here, 
that  fact  is  entitled  to  some  consideration,  and  there  is  certain- 
ly no  general  prosperity  among  these  shippers  in  which  the  de- 
fendants are  entitled  to  participate. 

The  cost  of  operation  has  increased  in  some  respects,  but  this 
has  been  more  than  offset  by  the  introduction  of  improved 
methods  and  especially  by  the  large  increase  in  the  volume  of 
the  traffic. 

We  find  that  the  advances  made  during  the  year  1903,  as 
shown  in  the  appendix,  were  imjust  and  unreasonable  and  that 
the  rates  as  advanced  were  and  are  unjust  and  unreasonable  by 
the  amount  of  said  advances.  This  finding  includes  the  ad- 
vance of  March  from  Texas  and  kindred  points,  the  advance  of 
September  from  Colorado  and  similar  points  and  the  advance 
of  March  in  the  range  cattle  rates.  All  the  advances  made  dur- 
ing that  year  were  apparently  in  furtherance  of  the  purpose  to 
generally  increase  live  stock  rates  and  all  such  advances,  as 
shown  in  the  appendix,  are  found  unreasonable  and  unjust.  It 
is  by  no  means  clear  that  many  of  the  other  advances  should  not 
have  been  held  imreasonable,  but  on  the  whole  we  are  better 
satisfied  with  the  above  result. 

The  complainant  also  attacks  in  this  case  the  $2.00  charge 
imposed  at  Chicago  for  delivery  at  the  Union  Stock  Yards. 
The  facts  in  reference  to  that  matter  have  been  fully  stated  by 
the  Commission  in  its  previous  opinions  but  to  make  this  report 
complete  in  itself  they  may  be  briefly  summarized  here. 

Previous  to  1865  there  were  four  different  points  at  which 
live  stock  was  delivered  and  marketed  in  the  city  of  Chicago. 
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Competitive  conditions  compelled  all  railroads  to  make  delivery 
at  either  one  of  these  points  at  the  option  of  the  shipper,  which 
was  foimd  expensive  and  inconvenient.  For  the  purpose  of 
providing  a  single  point  at  which  live  stock  intended  for  that 
market  could  be  delivered  the  Union  Stock  Yards  and  Transit 
Company  was  organized.  The  railroads  were  at  first  the  prin- 
cipal owners  and  stockholders  in  this  company  and  a  majority 
of  the  board  of  directors  continued  to  be  made  up  of  railroad 
representatives  until  about  June  1,  1894,  when  the  manage- 
ment of  the  Union  Stock  Yards  and  Transit  Company  an- 
nounced its  intention  to  impose  the  trackage  charge  for  the  de- 
livery of  live  stock  hereafter  referred  to,  and  the  railroad  direc- 
tors withdrew  from  the  directorate. 

According  to  the  original  plan  the  Union  Stock  Yards  and 
Transit  Company  was  to  construct  at  some  accessible  point 
stock  yards  with  facilities  for  the  unloading,  delivering  and 
marketing  of  live  stock,  was  to  connect  these  pens  with  the 
tracks  of  the  different  railroads  and  to  permit  the  railroads  to 
have  the  free  use  of  these  tracks  for  the  delivery  of  stock  at  the 
stock  yards.  This  arrangement  was  carried  out  and  up  to 
June  1,  1894,  the  different  railways  bringing  stock  into  Chica- 
go were  allowed  to  haul  their  cars  with  their  own  engines  and 
crews  over  the  tracks  of  the  Stock  Yards  Company  to  the  un- 
loading shutes.  A  charge  of  25  cents  per  car  was  paid  the  Stock 
Yards  Company  for  unloading  the  stock.  On  June  1,  1894, 
the  Union  Stock  Yards  and  Transit  Company  imposed  a  track- 
age charge  which  was  in  some  cases  80  cents  per  car  and  in 
other  cases  $1.50  per  car  for  the  privilege  of  doing  what  had 
been  previously  done  for  nothing.  Since  June  1,  1894,  the 
railroads  have  operated  in  the  delivery  of  this  stock  in  exactly 
the  same  way  as  before,  but  have  been  compelled  to  pay  for  the 
privilege  as  above. 

Very  soon  after  the  establishment  of  the  Union  Stock  Yards 
the  other  stock  yards  at  which  delivery  had  formerly  been  made 
were  abandoned  and  the  Union  Stock  Yards  became  the  univer- 
sal point  of  delivery  for  all  stock  which  was  to  be  marketed  in 
Chicago  and  for  practically  all  stock  brought  to  Chicago.  The 
Chicago  rate  entitled  the  shipper  to  transportation  and  delivery 
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at  that  point  and  vriih  the  exception  of  a  single  company  de- 
livery was  made  there  without  question  and  without  special  in- 
struction. The  Burlington  system  for  its  own  purposes  required 
its  agents  to  ascertain  whether  the  stock  was  to  be  marketed  at 
the  Union  Stock  Yards  or  was  to  go  beyond  and  to  bill  accord- 
ingly. Most  of  the  railroads  had  no  facilities  for  the  delivery 
of  stock  at  any  other  point  It  sometimes  happened  that  the 
shipper  of  live  stock  might  prefer  for  special  reasons  a  delivery 
at  some  other  point  and  this  was  made  either  over  the  station 
platforms  of  the  defendants  or  into  pens  which  to  a  capacity  of 
two  or  three  carloads  were  provided  by  some  of  them. 

Since  June  1,  1904,  the  various  defendants  making  deliveiv 
ies  in  Chicago  have  provided  and  now  have  stock  pens  with  two 
exceptions,  but  these  pens  are  extremely  limited  in  extent  and 
seem  to  have  been  provided  simply  for  the  purpose  of  being 
able  to  say  that  they  exist  Live  stock  is  delivered  at  the  Un- 
ion Stock  Yards  to  exactly  the  same  extent  as  it  was  before  and 
must  be  so  delivered  while  present  conditions  continue. 

On  Jime  1,  1894,  the  carriers  imposed  a  terminal  charge  of 
$2.00  per  car  upon  all  live  stock  delivered  at  the  Union  Stock 
Yards  and  regularly  noted  this  in  their  published  schedules. 
We  find  that  while  some  of  the  carriers  make  these  deliveries 
at  an  expense  slightly  less  than  $2.00  per  car,  including  the 
trackage  charge,  on  the  whole  this  is  a  reasonable  charge  pro- 
vided any  charge  over  and  above  what  is  paid  the  Union  Stock 
Yards  and  Transit  Company  for  trackage  rights  should  be  im- 
posed. 

In  1896  the  Cattle  Raisers'  Association  of  Texas,  the  com- 
plainant in  this  proceeding,  began  proceedings  attacking  the 
legality  of  this  terminal  charge.  The  Commission  in  that  case 
ordered  the  carriers  to  cease  and  desist  from  imposing  that 
charge  and  suit  was  brought  in  the  federal  court  to  enforce  that 
order.  In  1896,  subsequent  to  the  filing  of  the  petition  before 
the  Commission,  rates  on  cattle  from  the  most  of  Texas  and 
from  stations  in  Oklahoma  Territory  and  Indian  Territory  up- 
on the  line  of  the  Missouri,  Kansas  &  Texas,  the  Chicago,  Rock 
Island  &  Pacific,  and  the  Atchison  system  were  reduced  in  most 
cases  5  cents  per  himdred  pounds.    The  Commission  stated  the- 
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fact  of  the  reduction  but  did  not  state  the  territory  to  which  it 
applied.  The  Supreme  Court  of  the  United  States  was  of  the 
opinion  that  this  reduction  must  be  held  to  offset  the  addition 
of  the  $2.00  terminal  charge  and  that,  therefore,  the  charge  was 
properly  imposed  as  to  shipments  from  the  territory  embraced 
in  that  reduction. 

We  find  that  rates  to  Chicago  from  all  the  territory  covered 
by  this  proceeding  included  previous  to  Jime  1,  1894,  a  deliv- 
ery at  the  Union  Stock  Yards  and  that  such  rates  were  suffici- 
ently high  to  cover  that  delivery;  that  the  defendants  might 
properly  have  added  on  June  1,  1894,  the  amount  of  the  track- 
age charge  which  they  were  then  required  to  pay  for  the  first 
time,  but  that  the  addition  of  a  terminal  charge  of  $2.00  per 
car  was  unjust  and  unreasonable.  We  find  that  rates  on  live 
stock  from  all  this  territory,  except  that  covered  by  the  reduc- 
tion of  1896,  to  Chicago,  have  since  May  31,  1894,  continuous- 
ly been  and  now  are  sufficiently  high  to  include  a  delivery  at 
the  Union  Stock  Yards,  and  that  the  imposition  of  the  $2. 00 
terminal  charge  has  been  and  now  is  unjust  and  unreasonable  to 
the  extent  that  this  charge  exceeds  the  amount  paid  for  track- 
age as  above.  Within  the  last  two  years  some  reductions  in 
these  rates  have  been  made,  but  these  reductions  had  no  refer- 
ence to  the  terminal  charge  at  Chicago  and  were  apparently  in- 
tended to  neutralize  certain  advances  which  had  recently  been 
made  in  these  same  rates.  The  rates  are  still,  owing  to  the 
change  from  carloads  to  cents  per  hundred  pounds,  higher  than 
they  were  in  1894,  and  from  other  territory  embraced  in  this 
proceeding,  except  that  to  which  the  reduction  of  1896  applied, 
rates  were,  before  the  advance  of  September,  1903,  previously 
referred  to  in  this  opinion,  higher  than  they  were  in  1894  for 
the  most  part.  We  find  that  those  rates  previous  to  the  Septem- 
ber advance  were  sufficiently  high  to  include  a  delivery  at  the 
Union  Stock  Yards,  if  no  trackage  charge  had  been  exacted  by 
the  Union  Stock  Yards  and  Transit  Company. 

In  the  territory  to  which  the  reduction  of  1896  applied  these 
rates  were  on  February  1,  1899,  advanced  21/^  cents  per  hun- 
dred pounds  and  on  December  15,  1899,  3  cents  more  per  hun- 
dred pounds,  leaving  all  rates  after  the  last  advance  y^  ^^^ 
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per  lumdred  pounds  higher  than  they  had  been  before  the  re- 
duction. We  find  that  these  rates,  after  the  advance  of  De- 
cember 15,  1899,  should  have  reasonably  included  a  delivery 
at  the  Union  Stock  Yards  but  for  the  imposition  of  the  trackage 
cliarge  referred  to.  We  find  that  if  the  reductions  recommended 
heretofore  in  this  opinion  were  made  the  rates  thus  put  in  effect 
to  Chicago  should  reasonably  include  a  delivery  at  the  Union 
Stock  Yards  and  that  it  is  unjust  and  unreasonable  to  impose  a 
tcnninal  eliaroe  which  exceeds  the  trackage  charge  which  these 
various  defendants  are  required  to  pay. 

We  further  find  that  it  is  under  the  circumstances  and  condi- 
tions of  tliis  case,  an  undue  discrimination  against  Chicago  to 
impose  this  terminal  charge  at  that  market  while  no  similar 
charge  is  made  at  other  markets.  Competition  might  excuse 
the  imposition  of  a  reasonable  charge  at  Chicago  although  not 
imposed  elsewhere,  but  not  an  unreasonable  one. 

Conclusions. 

It  has  been  found  that  the  advances  made  during  the  year 
1903,  as  shown  by  the  appendix,  were  unjust  and  unreasonable 
and  that  the  present  rates  are  unjust  and  unreasonable  by  the 
amount  of  said  advances.  The  defendants  should,  therefore,  be 
required  to  cease  and  desist  from  the  maintenance  of  these 
rates.  The  defendants  should  also  be  required  to  cease  and 
desist  from  imposing  the  present  terminal  charge  of  $2.00  per 
car.  We  have  in  the  previous  case  expressed  the  opinion  that 
this  charge  might  reasonably  be  $1.00  per  car  for  the  reasons 
■stated. 

All  questions  of  reparation  are  reserved. 

11 L  a  a  ebp. 
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APPENDIX 


The  Cattle  Raisees'  Association  of  Texas 

v. 
The  Missouri,  Kansas  &  Texas  Ry.  Co.  et  cd. 

Advances  in  Rates  on  Cattle,  in  Carloads,  from  Points  in 
Texas,  Indian  and  Oklahoma  Territories,  Kansas,  Colorado,  and 
New  Mexico, 

General  Advances  in  Texas. 

(1)  On  February  1,  1899,  there  was  an  advance  of  2^  cents 
in  the  rates  on  cattle  to  Kansas  City,  St.  Louis,  Chicago  and 
New  Orleans  from  that  part  of  Texas  described  as  follows : 

All  that  portion  of  Texas  lying  on  and  west  of  a  line  drawn 
approximately  north  and  south  through  the  following  stations 
on  the  lines  of  railroads  indicated:  Whaleys,  on  the  Texas  & 
Pacific  Ry. ;  Red  Water,  on  the  St.  L.  S.  W.  Ry. ;  Jefferson, 
on  the  M.,  K.  &  T.  Ry. ;  Marshal  and  Tx>ngview,  on  the  T.  &  P. 
Ry. ;  Lufkin,  on  the  H.,  E.  &  W.  T.  Ry. ;  and  that  territory  ly- 
ing on  the  north  of  a  line  dra\vn  thence  to  and  through  Pales- 
tine, on  the  I.  &  G.  N.  R.  R. ;  and  that  territory  lying  on  the 
west  of  a  line  drawn  thence  through  Plantersville,  on  the  I.  &  G. 
N.  R.  R. ;  Hempstead,  on  the  H.  &  T.  C.  R.  R. ;  Belleville,  on 
the  G.,  C.  &  S.  F.  Ry. ;  and  that  territory  lying  on  and  north  of 
a  line  drawn  thence  through  Smithville,  on  the  M.,  K.  &  T. 
Ry. ;  San  Marcos,  on  the  I.  &  G.  N.  R.  R. ;  and  north  and  east 
of  a  line  drawn  thence  through  and  including  Douro,  on  the  T. 
&  P.  Ry. ;  and  all  that  territory  lying  east  of  a  line  drawn  north 
from  Douro  to  and  including  Amarillo,  Texas,  and  all  stations 
on  the  line  of  the  Fort  Worth  &  Denver  City  Railway  north  of 
Amarillo. 

In  addition  to  the  advances  from  the  above  described  terri- 
tory, there  were  also  a  few  isolated  advances  from  other  territory 
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in  Texas  lying  outside  of  the  territory  just  described.  Said  ad- 
vances are  as  follows : 

On  the  G.,  C.  &  S.  F.  Ry.,  Milheim,  Texas,  advance  2  cents; 
Sealy,  Texas,  advance  l^/^  cents. 

M.,  K.  &  T.  Ry.  All  stations,  Noel  to  Sealy,  Texas,  in- 
clusive, advance  ly^  cents. 

T.  &  P.  Ry.  Monahans,  Sand  Hills  and  Metz,  advance  1% 
'  cents. 

(2)  On  December  15,  1899,  there  was  an  advance  of  3  cents 
per  100  pounds  in  the  rates  on  cattle  from  all  stations  in  Texas 
to  Kansas  City,  St  Louis,  Chicago  and  New  Orleans,  with  the 
following  exceptions  of  stations  where  the  rates  were  advanced 
more  than  3  cents;  said  stations  are  as  follows: 

Eskota,  Colorado,  and  Big  Springs,  Texas,  3%  cents;  Sweet- 
water, Roscoe,  Loraine,  Westbrook,  latan,  Signal  Mount,  Texas, 
3  cents ;  Pecos  to  Toy  ah,  Texas,  inclusive,  advance  5^  cents, 
(21/2  cents  March  3,  1899  and  3  cents  Dec.  15,  1899).  All  of 
these  stations  are  located  on  the  Texas  &  Pacific  Railway.  Al- 
pine to  Marfa,  Texas,  on  the  G.  H.  &  S.  A.  Ry.,  advance  5% 
cents. 

(3)  On  March  5,  1903,  there  was  a  general  advance  of  3 
cents  in  the  rates  on  cattle  from  all  Texas  stations  to  Kansas 
City,  St.  Louis,  Chicago  and  New  Orleans,  with  the  following 
exceptions : 

A.,  T.  &  S.  F.  Ry.  Rate  from  El  Paso  to  St  Louis  and 
Chicago  reduced  %  cent;  G.,  H.  &  S.  A.  Ry.,  from  Alpine  to 
and  including  Valentine,  rate  to  Kansas  City  advanced  1  cent; 
west  of  Valentine  to  El  Paso,  Texas,  reduced  1^  cent  to  St 
Louis  and  4%  cents  to  Kansas  City ;  I.  &  G.  N.  Ry.,  rate  from 
Laredo  advanced  Yo  cent ;  S.  A.  &  A.  P.  Ry.,  rates  from  stations 
Nichols  to  Skidmore,  inclusive,  advanced  ^/^  cent  to  Kansas 
City,  St  IjOXus  and  Chicago ;  all  stations  south  of  but  not  in- 
cluding Skidmore  were  unchanged.  Texas  &  Pacific  Railway 
rates  from  stations  Allamore  to  Ysleta  reduced  %  cent  to  St 
Louis  and  4^^  cents  to  Kansas  City;  Texas-Mexican  Railway, 
rates  from  all  stations  on  this  line  were  unchanged. 
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MissouEi,  Kansas  &  Texas  Railway  System. 

(4)  On  or  about  March  19,  1899,  the  following  rates  on 
cattle  to  Kansas  City,  Mo.,  from  main  line  stations  on  the  M., 
EL  &  T.  Ry.  in  Indian  Territory,  were  advanced,  in  cents  per 
hundred  pounds,  by  the  amounts  indicated  below: 

Vinita  and  Adair,  1%  cents;  Prior  Creek  to  Gibson,  inclu- 
sive, 2%  cents;  Muskogee,  1%  cents;  Summit,  1^  cents;  Oak- 
taha,  %  of  a  cent;  Savanna,  1  cent;  Kiowa,  2  cents;  Limestone 
Gap  to  Colbert,  inclusive,  2^^  cents. 

At  a  later  date,  viz,  on  or  about  December  1,  1899,  the  fol- 
lowing additional  advances  in  rates  to  Kansas  City,  Mo.,  over 
the  rates  in  eflFect  on  March  19,  1899,  were  made  from  the  sta- 
tions indicated : 

Vinita,  3%  cents;  Adair,  3%  cents;  Prior  Creek  to  Gib- 
son, inclusive,  2%  cents ;  Muskogee,  Summit  and  Oaktaha,  3% 
cents;  Checotah,  4%  cents;  Eufaula  and  South  Canadian,  5% 
cents;  McAlester  and  South  McAlester,  3  cents;  Savanna,  2 
cents;  Limestone  Gap,  1%  cents;  Stringtown,  2^/^  cents;  Atoka 
to  Colbert,  3  cents. 

(5)  And  at  a  still  later  date,  viz,  on  or  about  March,  1903, 
the  following  advances  in  rates  to  Kansas  City,  Mo.,  over  the 
rates  in  eflFect  in  December,  1899,  were  made  from  stations  in- 
dicated : 

Leliaetta,  2%  cents ;  Wagoner,  3  cents ;  Gibson,  3  cents ;  Mus- 
kogee, 2  cents;  Summit,  2%  cents;  Oaktaha,  3  cents;  Checotah, 
3  cents;  Savanna,  4  cents;  Kiowa,  3%  cents;  Caney,  1  cent; 
Eufaula,  3%  cents;  South  Canadian,  3%  cents;  McAlester  and 
South  McAlester,  5  cents;  Caddo,  l^/^  cents;  Durant  and  Cale, 
2  cents ;  Colbert,  3  cents. 

The  rates  to  St  Louis  from  above  named  points  were  also  ad- 
vanced, the  increase  varying  from  l^/^  to  4  cents;  and  to 
Chicago,  1  to  4  cents. 

Atchison,  Topeka  &  Santa  Fe  Railway  System. 

(6)  On  or  about  November,  1898,  the  rates  on  cattle  to 
Kansas  City,  Mo.,  from  stations  on  the  main  line  of  the  Santa 
Fe  System  in  Indian  and  Oklahoma  Territories,  Newkirk,  O.  T., 
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through  Oklahoma  City  to  Thackerville,  I.  T.,  inclusive,  were 
advanced  as  follows: 

Perry,  O.  T.,  3  cents;  Orlando,  O.  T.,  2  cents;  Mulhall, 
Lawrie,  Guthrie  and  Seward,  2^^  cents;  Waterloo,  2  cents; 
Edmond  and  Britton,  1  cent 

(7)  And  at  a  later  date,  viz,  on  or  about  December  1,  1899, 
the  following  additional  advances  in  rates  to  Kansas  City,  Mo., 
over  the  rates  in  effect  in  November,  1898,  were  made  from 
stations  indicated  below: 

Newkirk  and  Kildare,  O.  T.,  l/^  cent;  Ponca  City,  1  cent; 
White  Eagle,  1%  cents;  Eed  Rock,  4  cents;  Perry,  4^  cents; 
Orlando,  5^/2  cents;  Mulhall  and  Lawrie,  4  cents;  Guthrie  and 
Seward,  4%  cents ;  Waterloo,  4  cents ;  Edmond  and  Britton,  3 
cents ;  Oklahoma,  Flynn  and  Moore,  2  cents ;  Norman,  O.  T.,  to 
Purcell,  I.  T.,  inclusive,  2^  cents;  Wayne,  I.  T.,  3  cents; 
Paoli  and  Paul  Valley,  I.  T.,  4  cents;  Wynnewood,  I.  T.,  4y2 
cents ;  Davis  and  Dougherty,  I.  T.,  4%  cents ;  Berwyn  and  Ard- 
more,  I.  T.,  5  cents;  Marietta  and  Thackerville,  51/4  cents. 

(8)  And  at  a  still  later  date,  on  or  about  March,  1903,  the 
following  additional  advances  in  rates  to  Kansas  City,  Mo.,  over 
the  rates  in  effect  December  1,  1899,  were  made  from  stations 
indicated  below : 

Newkirk  and  Kildare,  %  cent;  Red  Rock,  2^  cents;  Perry 
to  Oklahoma  City,  inclusive,  3  cents,  except  Asp,  2  cents,  and 
Barnes,  4  cents;  Moore,  3^/^  cents;  Norman  and  Noble,  3  cents; 
Walker,  O.  T. ;  Purcell  and  Wayne,  I.  T.,  SVg  cents;  Paoli, 
Paul  Valley  and  Wynnewood,  I.  T.,  3  cents ;  Davis,  Dougherty 
and  Berwyn,  2^/^  cents;  Ardmore,  3  cents;  Marietta,  3^  cents; 
Thackerville,  3  cents. 

At  the  same  time  the  advance  in  the  rates  from  the  above 
named  points  to  St.  Louis  varied  from  1/4  of  a  cent  to  2^4  cents, 
and  to  Chicago  from  %  cent  to  SY2  cents. 

Oklahoma  Territory  and  Texas  Stations,  Capron,  O.  T.,  to 
and  including  Pan  Handle,  Texas. 

(9)  On  or  about  December  1,  1899,  the  rates  on  cattle  to 
Kansas  City,  Mo.,  from  stations  on  the  Santa  Fe  System, 
Capron,  O.  T.,  to  Pan  Handle,  Texas,  were  advanced  the  follow- 
ing amounts,  over  the  rates  previously  in  effect : 
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Eagle  Chief,  O.  T.,  1  cent;  Waynoka,  11/^  cents;  Heman,  3^^ 
cents;  Tucker,  4"i/2  cents;  Curtis,  4  cents;  Alston,  4%  cents; 
Woodward,  4%  cents ;  Whitehead,  Gage,  Shattuc  and  Goodwyn, 
O.  T.,  3  cents ;  Higgins  to  Pan  Handle,  Texas,  inclusive,  3 
cents. 

(10)  And  at  a  later  date,  viz,  on  or  about  March,  1903,  the 
following  advances  in  rates  to  Kansas  City,  Mo.,  over  the  rates 
in  effect  December  1,  1899,  were  made  from  stations  indicated, 
as  follows : 

Capron,  Alva  and  Noel,  5  cents ;  Eagle  Chief,  4%  cents ; 
Waynoka,  3  cents ;  Heman,  2  cents ;  Tucker  and  Curtis,  %  cent ; 
Alston,  2  cents;  Woodward  to  Goodwin,  inclusive,  l^o  cents; 
Higgins,  1  cent;  Glazier,  Mendota  and  Miami,  l^/^  cents;  Cod- 
man  and  Pampa,  2  cents ;  Pan  Handle,  3  cents. 

Proportionate  advances  were  also  made  at  or  about  the  same 
time  from  said  stations  to  South  Omaha,  St.  Joe,  St.  Louis  and 
Chicago. 

Kansas  Stations. 

(11)  On  or  about  December  1,  1899,  the  following  advances 
in  rates  to  Kansas  City,  Mo.,  over  the  rates  in  effect  August  10, 
1897,  were  made  from  the  stations  indicated  as  follows: 

Bellefont,  Kansas,  1  cent;  Speareville  to  Mansfield,  2^/^ 
cents ;  Garden  City  to  Coolidge,  3  cents. 

(12)  At  a  still  later  date,  on  or  about  September,  1903,  the 
following  additional  advances  in  rates  to  Kansas  City,  Mo.,  over 
the  rates  in  effect  December  1,  1899,  were  made  from  the  sta- 
tions indicated  as  follows : 

Sears  and  Howell,  Kansas,  %  cent;  Wettick  to  Mansfield,  1 
cent;  Garden  City  and  Sherlock,  %  cent;  Deerfield  to  Coolidge, 
1  cent. 

Proportionate  advances  were  made  at  or  about  the  same  dates 
on  the  rates  to  Omaha,  St.  Joe,  St.  Louis  and  Chicago. 

Kansas  Stations — Rago  to  Englewood. 

(13)  On  or  about  September,  1903,  the  following  advances 
over  the  rates  in  effect  August  10,  1897,  were  made  from  the  sta- 
tions indicated  as  follows : 

Rago  and  Spivey,  1%  cents ;  Zenda,  2  cents ;  Nashville,  Isabel 
and  Sawyer,  2%  cents;  Coates,  2  cents;  Springvale,  1^  cents; 
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Belvidere,  %  cent;  Wilmore,  1  cent;  Protection,  %  cent;  Sitka, 
1  cent;  Ashland,  2^^  cents;  Acres  and  Englewood,  3%  cents. 

Proportionate  advances  were  also  made  at  or  about  the  same 
dates  in  the  rates  to  Omaha,  St  Joe,  St  Louis  and  Chicago. 

Colorado  Stations. 

(14)  On  or  about  December  1,  1899,  the  following  advances 
in  rates  to  Kansas  City,  Mo.,  over  the  rates  in  eflFect  August  10, 
1897,  were  made  from  the  stations  indicated  as  follows: 

Holly  to  Robinson,  Colorado,  2  cents ;  Marshall  and  La  Junta, 
1%  cents;  Swink,  Rocky  Ford  and  Manzanola,  1  cent;  Fowler, 
1%  cents. 

(15)  And  at  a  still  later  date,  viz,  on  or  about  July  15, 1902, 
the  following  additional  advances  in  rates  to  Kansas  City,  Mo., 
over  the  rates  in  eflFect  December,  1899,  were  made  from 
Colorado  stations  indicated  as  follows: 

Holly  to  Grote,  inclusive,  2  cents;  Morse  to  La  Junta,  2% 
cents;  Swink,  3  cents;  Rocky  Ford,  2^/^  cents;  Manzanola,  3 
cents;  Fowler,  2%  cents;  Nepesta,  1  cent;  Boone,  Chico  and 
Baxter,  ^  cent 

(16)  And  at  a  still  later  date,  on  or  about  December,  1903, 
the  following  additional  advances  in  rates  to  Kansas  City  over 
the  rates  in  eflFect  July,  1902,  were  made  from  the  Colorado  sta- 
tions indicated  as  follows: 

Holly,  %  cent;  Byron  to  Grote,  inclusive,  1  cent;  Morse  and 
Lamar,  i^  cent;  Prowers  to  Caddoa,  1%  cents;  Hilton  and  Las 
Animas,  2  cents;  Robinson  to  La  Junta,  inclusive,  2^4  cents; 
Swink,  2  cents;  Rocky  Ford,  3%  cents;  Manzanola  and  Fowler, 
4  cents;  Nepesta,  3^2  cents;  Boone,  3  cents;  Chico,  2^  cents; 
Baxter  to  Colorado  common  points,  2  cents. 

Proportionate  advances  were  also  made  at  or  about  the  same 
date  in  the  rates  to  Omaha,  St  Joe,  St  Louis  and  Chicago. 

Colorado  and  New  Mexico  Stations  on  main  line — Timpas, 
Colorado,  to  Silver  City,  New  Mexico. 

(17)  On  or  about  March,  1899,  the  rates  on  cattle  to  Kansas 
City,  Mo.,  were  advanced  the  following  amounts  per  hundred 
pounds  over  the  rates  in  eflFect  August  10, 1897 : 

Timpas  to  Symons,  inclusive,  1  cent;  Delhi,  ^  cent; 
Thatcher  to  Tyrone,  inclusive,  1  cent;  Earl,  %  cent;  Raton  to 
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Blossburg,  inclusive,  1 V^  cents ;  Maxwell  City  to  Las  Vegas,  2% 
cents;  Chappelle,  3  cents;  Ribera  to  Nutt,  inclusive,  2%  cents; 
Lake  Valley,  1^^  cents. 

(18)  At  a  later  date,  viz,  on  or  about  March,  1903,  the  fol- 
lowing additional  advances  were  made  over  the  rates  in  effect 
March,  1899,  from  the  stations  indicated: 

Raton  to  Blossburg,  inclusive,  2  cents;  Maxwell  City  to 
Springer,  inclusive,  1  cent;  Wagon  Mound,  2%  cents;  Watrous, 
414  cents;  Las  Vegas,  8%  cents;  Chappelle,  6 14  cents;  Ribera, 
6  cents;  Sands,  5  cents;  Fulton,  4^/^  cents;  Rowe,  3%  cents; 
Pecos,  2  cents ;  Glorietta,  1  cent ;  Canoncita  to  Lamy,  inclusive, 
2  cents;  Ortiz  to  Thorton,  inclusive,  21^^  cents;  Elota,  1  cent; 
Las  Cruces,  II/2  cents;  Mesilla  Park,  1^/2  cents;  Anthony,  IV^ 
cents ;  Mesquite  and  Earlham,  3  cents ;  Nutt,  2  cents ;  Lake  Val- 
ley to  Deming,  3  cents ;  Silver  City,  %  of  a  cent. 

(19)  And  at  a  still  later  date,  viz,  September  3,  1903,  the 
following  additional  advances  to  Kansas  City,  Mo.,  were  made 
over  the  rates  in  effect  March,  1903 : 

Timpas,  2%  cents;  Symons  to  Thatcher,  inclusive,  2I/2  cents; 
Tyrone  to  Wooten,  2  cents. 

Proportionate  advances  were  made  at  or  about  the  same  dates 
in  the  rates  from  these  stations  to  Chicago,  111. 

(20)  On  or  about  June,  1903,  the  rates  on  cattle  to  Kansas 
City,  Mo.,  from  stations  indicated  on  Pecos  Valley  System  were 
advanced  the  following  amounts  over  the  rates  in  effect  in  De- 
cember, 1899: 

Canyon  City  to  Portales,  inclusive,  3  cents;  Roswell,  3% 
cents;  Carlsbad,  2%  cents;  Pecos,  6l^  cents. 

On  March  2,  1905,  the  Florence  to  Pecos,  inclusive,  rates 
were  reduced  to  45^/^  cents. 

Chicago,  Rock  Island  &  Pacific  Railway  System. 
Main  line  stations  in  Oklahoma  and  Indian  Territories. 

(21)  On  or  about  February  1,  1899,  the  rates  on  cattle  to 
Kansas  City,  Mo.,  from  stations  on  the  main  line  of  the  C,  R. 
I.  &  P.  Ry.  in  Oklahoma  and  Indian  Territories,  Renfrow,  O. 
T.,  to  Terrel,  I.  T.,  were  advanced  as  follows: 
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Rush  Springs,  1  cent ;  Marlow,  2  cents ;  Duncan  to  Terrel,  in- 
clusive, 21/^  cents. 

(22)  And  at  a  later  date,  viz,  on  or  about  December  1,  1899, 
the  following  additional  advances  in  rates  to  Kansas  City,  Mo., 
over  the  rates  in  effect  in  February,  1899,  were  made  from  the 
stations : 

Pond  Creek,  O.  T.,  11/^  cents ;  Kremlin,  2  cents ;  North  Enid, 
1%  cents;  Enid,  1%  cents;  Waukomis,  1%  cents;  Hennessy, 
114  cents;  Dover,  1%  cents;  Kingfisher  and  Okarche,  2  cents; 
El  Reno  and  Union  City,  2  cents;  Minco  and  Chicasha,  2^4 
cents;  Ninnekah  and  Rush  Springs,  3  cents;  Marlow,  21^  cents; 
Duncan  and  Comanche,  2  cents;  Addington  and  Sugden,  2V^ 
cents ;  Ryan  and  Terrel,  3  cents. 

(23)  And  at  a  still  later  date,  viz,  during  the  year,  1903,  the 
following  additional  advances  in  rates  to  Kansas  City,  Mo.,  over 
the  rates  in  effect  December  1,  1899,  were  made  from  stations: 

Renfrow,  3  cents;  Medford  and  Jefferson,  4  cents;  Pond 
Creek,  4I/2  cents;  Kremlin,  4  cents;  North  Enid,  3  cents;  Enid, 
3I/2  cents;  Waukomis  to  Minco,  inclusive,  3  cents;  Chicasha  and 
Ninnekah,  31/^  cents;  Rush  Springs  and  Marlow,  3  cents;  Dun- 
can and  Comanche,  2l/o  cents;  Addington,  2  cents;  Sugden  and 
Ryan,  31/^  cents;  Terrel,  3  cents. 

Proportionate  advances  were  also  made  at  or  about  the  same 
date  in  the  rates  to  Omaha,  St.  Joe,  St.  Louis  and  Chicago. 

(24)  Kansas  and  Colorado — ^main  line  stations,  Stuttgart, 
Kansas,  to  Colorado  common  points. 

On  or  about  December  1,  1899,  the  following  advances  in 
rates  to  Kansas  City,  Mo.,  over  the  rates  in  effect  on  August  10, 
1897,  were  made  from  the  stations: 

Stuttgart,  y^  cent;  Prairie  View,  1  cent;  Almena,  Calvert 
and  Norton,  II/2  cents;  Dellvale,  2  cents;  Clayton,  21A  cents; 
Jennings,  2  cents;  Dresden,  1  cent;  Selden,  ly^  cents;  Rexford, 
2  cents ;  Gem  and  Colby,  y^  cent ;  Levant  to  Ruleton,  inclusive, 
11/2  cents ;  Kanarado,  Kansas,  to  Flagler,  Colorado,  2  cents ;  Ar- 
riba to  Mattison,  inclusive  ^/^  cent ;  Ramah,  3  cents ;  Calhan,  4 
cents ;  Tip  Top  and  Peyton,  2  cents. 

(25)  And  at  a  still  later  date,  viz,  on  or  about  December  9, 
1903,  the  following  additional  advances  in  rates  to  Kansas  City, 
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Mo.,  over  the  rates  in  effect  December  1,  1899,  were  made  from 
the  stations : 

Selden,  11/^  cents;  Rexford,  1  cent;  Gem,  lVi>  cents;  Colby, 
1%  cents;  Levant  to  Ruleton,  inclusive,  2  cents;  Kanorado,  l^A 
cents;  Burlington,  Colo.,  2^/2  cents;  Bethune  and  Claremont,  3 
cents;  Vona  and  Seibert,  4  cents;  Flagler,  31/2  cents;  Arriba 
and  Bocina,  4  cents ;  Genoft,  4^/2  cents ;  Limon  to  Mattison,  in- 
clusive, 7  cents;  Eamah,  2^/2  cents;  Calhan,  21/^  cents,  Tip  Top, 
2  cents. 

(26)  On  September  5,  1903,  stations  west  of  Peyton  to  and 
including  Colorado  common  points  were  advanced  2  cents  per 
100*pounds. 

Proportionate  advances  were  also  made  at  or  about  the  same 
dates  in  the  rates  to  Omaha,  St.  Joe,  St.  Louis  and  Chicago. 

Main  line  stations  from  McPherson,  Kansas,  to  Texhoma, 
O.T. 

(27)  On  or  about  December  1,  1899,  there  was  an  advance  in 
the  rates  to  Kansas  City,  Mo.,  from  some  of  these  stations  over 
the  rates  in  effect  August  10,  1897,  the  amount  of  said  advances 
and  the  stations  from  which  it  applied  being  as  follows : 

Haviland  and  Buckland,  1  cent;  Ford  City  to  Plains,  inclu- 
sive, 21/^  cents;  Arkalon,  31/2  cents;  Liberal,  5  cents. 

Proportionate  advances  were  also  made  at  or  about  the  same 
date  in  the  rates  to  Omaha,  St.  Joe,  St.  Louis  and  Chicago. 

New  Mexico  points — Naravisa  to  Hereford,  Xew  Mexico. 

(28)  On  or  about  March,  1903,  the  rates  on  cattle  to  Kansas 
City,  Mo.,  from  stations  on  the  main  line  of  the  Kock  Island 
System,  Naravisa  to  Hereford,  New  Mexico,  were  advanced  as 
follows : 

Naravisa,  3  cents ;  Logan,  5^/^  cents;  Tucumcary,  5  cents; 
Montoya,  31/2  cents ;  Santa  Rosa,  and  Pastura,  7  cents ;  Marino, 
61/^  cents;  Torrance  to  Capitan,  inclusive,  4  cents;  Oscura,  3^4 
cents ;  Tularosa,  4  cents ;  Alamogordo,  4%  cents ;  Jarilla  Junc- 
tion, 5  cents ;  Hereford,  5  cents. 

(29)  And  at  a  still  later  date,  viz,  on  or  about  Febru- 
ary, 1905,  the  following  additional  advances  in  rates  to  Kansas 
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City  over  the  rates  in  eflfect  March,  1903,  were  made  from  the 
following  stations : 

Naravisa,  3^^  cents;  Logan,  1  cent 

Proportionate  advances  were  also  made  at  or  about  the  same 
date  in  the  rates  to  Omaha  and  St  Joseph. 

Eates  to  Chicago  from  same  New  Mexico  stations  on  the  Bock 
Island  System. 

(30)  On  or  about  August,  1902,  rates  on  cattle  to  Chicago, 
HI.,  from  certain  stations  on  the  Bock  Island  System  in  New 
Mexico  were  advanced  over  the  rates  previously  in  effect,  as  fol- 
lows: 

Tularosa,  1  cent;  Alamogordo,  1^/^  cents;  Jarilla  Junction,  3 
cents;  Hereford,  6  cents. 

(31)  And  at  a  later  date,  viz,  on  or  about  March,  1903,  the 
following  additional  advances  in  the  rates  to  Chicago  from  said 
New  Mexico  stations,  over  the  rates  in  effect  in  August,  1902, 
were  made  from  the  stations;  Naravisa,  4^/^  cents;  Logan,  6% 
cents;  Tucumcary,  6%  cents;  Montoya,  4%  cents;  Santa  Bosa 
and  Pastura,  8^/4  cents;  Marino,  6%  cents;  Torrance  to 
Capitan,  5l^  cents;  Oscura,  4%  cents;  Tularosa,  5^4  cents; 
Alamogordo,  5%  cents ;  Jarilla  Junction,  6^4  cents ;  Hereford, 
6%  cents. 

Proportionate  advances  were  also  made  at  or  about  the  same 
dates  in  the  rates  to  St  Louis. 

Union  Pacific  Baileoad  System. 
Main    Line   stations — Oakley   to    and    including    Weskan, 
Kansas. 

(32)  On  September  5,  1903,  the  rates  on  cattle  from  the  sta- 
tions shown  to  Chicago,  HI.,  were  advanced  the  following 
amounts  per  hundred  pounds  over  the  rates  in  effect  September 
15,  1896: 

Oakley,  Kansas,  2  cents;  Monument,  2V2  cents;  Winona,  2 
cents;  Wallace  to  Weskan,  inclusive,  2%  cents. 
Chemung  to  Colorado  common  points : 

(33)  On  September  5,  1903,  the  following  advances  were 
made  over  the  rates  in  effect  August  10,  1897: 

Chemung,  Colo.,  3  cents;  Cheyenne  Wells,  4  cents;  Kit  Car- 
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son  to  Aroya,  inclusive,  3%  cents;  Wild  Horse,  3  cents;  Hugo 
and  Bagdad,  21^  cents;  Limon,  3  cents;  Kiver  Bend,  3%  cents; 
Deer  Trail,  2^  cents;  Byers  to  and  including  Colorado  com- 
mon points,  2  cents. 

(34)  On  or  about  December  1,  1899,  the  following  advances 
were  made  in  the  rates  on  cattle  from  stations  indicated  to 
Kansas  City,  Mo.,  over  the  rates  in  effect  on  August  10,  1897 : 

Oakley,  %  cent ;  Monument,  1  cent ;  Winona,  1^/^  cents ;  Wal- 
lace to  Aroya,  2  cents ;  Sorento,  1^  cents;  Hugo  to  River  Bend, 
inclusive,  %  cent. 

(35)  And  at  a  later  date,  viz,  on  or  about  March,  1904,  the 
following  additional  advances  in  rates  to  Kansas  City,  Mo.,  over 
the  rates  in  effect  December  1, 1899,  were  made  from  stations : 

Oakley,  1%  cents;  Monument,  1  cent;  Winona  to  and  includ- 
ing Weskan,  1%  cents,  except  Lisbon,  2  cents;  Chemung,  2% 
cents;  Cheyenne  Wells,  3%  cents;  Kit  Carson  to  Hugo,  inclu- 
sive, 4  cents,  except  Wild  Horse,  3^^  cents;  Limon  to  River 
Bend,  inclusive,  7  cents;  Deer  Trail,  6^/2  cents;  Byers,  6^^ 
cents ;  Watkins,  4  cents ;  Magnolia  to  Colorado  common  points, 
2  cents. 

(36)  On  or  about  September  5,  1903,  the  rates  on  cattle  to 
Chicago,  from  main  line  stations  on  the  TT.  P.  R.  R.  were  ad- 
vanced the  following  amounts  over  the  rates  in  effect  August 
10,  1897: 

Julesburg  to  Ovid,  inclusive,  %  cent;  Crook,  2  cents;  Ster- 
ling, 3  cents;  Merino,  3%  cents;  Snyder  to  Weldon,  inclusive, 
21/2  cents;  Orchard,  2  cents;  Sand  Spur,  1%  cents;  Hardin  to 
Kersey,  1  cent ;  Colorado  common  points,  2  cents ;  Weir,  Colo., 
%  cent;  Lodge  Pole,  1  cent;  Sidney,  1%  cents;  Potter  to  Arch- 
er, inclusive,  1  cent ;  Cheyenne,  1  cent. 

(37)  On  or  about  July,  1900,  rates  on  cattle  to  Omaha,  Neb., 
were  advanced  over  the  rates  in  effect  August,  1897,  the  follow- 
ing amounts  from  stations :  Crook  to  Sterling,  inclusive,  1  cent ; 
Merino,  Welton  and  Orchard,  V^  cent;  Sand  Spur,  21/2  cents; 
Hardin,  3%  cents;  Kersey,  2  cents. 

(38)  And  at  a  later  date,  viz,  on  or  about  September  5,  1903, 
the  following  additional  advances  in  rates  to  Omaha,  Tfeb.,  over 
the  rates  in  effect  in  July,  1900,  were  made  from  stations: 
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Ogallala  to  Ovid,  inclusive,  2  cents;  Crook  to  Merino,  inclu- 
sive, 3  cents ;  Snyder,  3^/2  cents ;  Fort  Morgan  and  Welton,  4 
cents ;  Orchard,  4^/2  cents ;  Sand  Spur,  3  cents ;  Hardin,  4  cents ; 
Kersey,  3  cents ;  Colorado  common  points,  2  cents. 

(39)  On  or  about  September  5,  1903,  the  following  advances 
in  rates  to  Omaha,  Neb.,  over  the  rates  in  effect  August  10, 
1897,  were  made  from  stations: 

Weir,  Colo.,  2  cents;  Chappelle  to  Lodge  Pole,  inclusive,  3 
cents;  Sidney  to  Potter,  inclusive,  4  cents;  Kimball,  2  cents; 
Pine  Bluffs  to  Egbert,  inclusive,  4  cents,  except  Tracy,  3^/^ 
cents ;  Hillsdale,  4  cents ;  Archer,  3  cents ;  Cheyenne,  2  cents. 

(40)  At  a  later  date,  viz:  on  or  about  October  3,  1904,  the 
rates  on  cattle  to  Omaha,  Neb.,  from  stations  Pine  Bluffs  to 
Cheyenne,  Wyo.,  were  reduced  to  29  cents  per  hundred  pounds, 
which  resulted  in  the  following  reductions  from  stations : 

Pine  Bluffs,  2  cents;  Egbert  to  Cheyenne,  2  cents.  (Rate 
advanced  1  cent  March  3,  1904,  and  reduced  3  cents  October  3, 
1904.) 

St.  Louis  &  San  Francisco  Railroad  System. 
Indian  Territory  Stations. 

(41)  On  or  about  July,  1902,  the  following  advances  in  rates 
on  cattle  to  St.  Louis,  Mo.,  over  the  rates  in  effect  in  May  or  Sep- 
tember, 1900,  were  made  from  stations: 

Wyandotte  to  Vinita,  inclusive,  1%  cents;  Claremore  to 
Mingo,  Mo.,  inclusive,  1^/4  cents;  Tulsa,  1%  cents. 

(42)  And  at  a  later  date,  viz,  on  or  about  March  or  Novem- 
ber, 1903,  the  following  advances  to  St.  Louis,  Mo.,  were  made 
over  the  rates  in  effect  in  July,  1902,  from  stations: 

Wyandotte  to  Fairland,  inclusive,  1  cent;  Aiton  to  Chelsea, 
inclusive,  V2  cent;  Claremore,  Verdigris  and  Catoosa,  1^ 
cents;  Dawson  and  Tulsa,  2  cents;  Mingo,  2^2  cents;  Red  Fork 
to  Sapulpa,  inclusive,  2  cents. 

(43)  On  or  about  March  3,  1903,  the  following  advances  in 
the  rates  on  cattle  to  St.  Louis,  Mo.,  were  made  over  the  rates  in 
effect  in  January,  1901 : 

Mounds  to  Okmulgee,  inclusive,  2  cents ;  Henryetta,  5  cents ; 
Wetumka,  4^/2  cents;  Holdemville,  6  cents;  Francis,  4  cents; 
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Ida,  3 1/2  cents;  Lantry  to  Koff,  3  cents;  Mill  Creek  to  Gray, 
inclusive,  2%  cents. 

(44)  In  January,  1900,  the  following  advances  in  rates  on 
cattle  to  St  Louis,  Mo.,  over  the  rates  in  effect  in  December, 
1896,  were  made  from  stations : 

Tuskahoma  to  Clayton,  inclusive,  4^/^  cents ;  Elzey  and  Stan- 
ley 4  cents;  Dunn  Spur  and  Frazier  Spur,  5%  cents;  Butler  to 
Wadena,  inclusive,  5  cents ;  Short  Spur  and  Kasoma,  4^^  cents ; 
Antlers,  4  cents ;  Hugo  to  Grant,  inclusive,  3  cents. 

(45)  And  at  a  later  date,  namely,  March,  1903,  the  follow- 
ing additional  advances  over  the  rates  in  effect  to  St.  Louis,  in 
January,  1900,  were  made  from  stations: 

Poteau,  91/^  cents;  Wister,  6%  cents;  Bengal,  7  cents;  Tali- 
hina,  YI/2  cents;  Tuskahoma,  4  cents;  Clayton,  4i/>  cents; 
Kasoma  to  Antlers,  inclusive,  3%  cents;  Hugo  and  Grant,  4 
cents. 

Proportionate  advances  were  made  at  or  about  the  same  dates 
in  the  rates  from  the  same  St.  L.  &  S.  F.  R.  E.  stations  to  Chica- 
go and  Kansas  City. 

(46)  At  a  later  date,  namely,  June  10,  1903,  the  rate  on  cattle 
to  St.  Louis,  Mo.,  from  Poteau,  I.  T.,  was  reduced  from  34  cents 
to  29  cents ;  the  rate  from  Wister  was  reduced  from  34  cents  to 
31  cents. 

Amaeillo,  Texas,  Group  to  Northern  Ranges. 

(47)  On  May  8,  1896,  the  rate  on  stock  and  range  cattle  from 
the  Amarillo  Group  to  Douglas,  Wyoming,  was  $62.50  per 
standard  car  of  29  feet  to  30  feet  6  inches  in  length.  On 
March  22,  1902,  this  rate  was  advanced  to  $88.75  per  standard 
car  of  36  feet.  On  March  25,  1903,  this  rate  was  still  further 
advanced  to  $95.25  per  standard  car  of  36  feet. 

(48)  On  October  18,  1898,  the  rate  on  stock  cattle  from 
Amarillo,  Texas,  to  Colorado  common  points  was  26  cents  per 
hundred  poimds.  On  February  1,  1890,  this  rate  was  advanced 
to  28%  cents  per  hundred  pounds.  At  a  still  later  date, 
namely,  December  1,  1899,  this  rate  was  advanced  to  31^/2  cents 
per  hundred  pounds,  and  on  March  5,  1903,  a  still  further  ad- 
vance was  made  to  34%  cents  per  hundred  pounds. 
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Changes  from  Dollars  aitd  Cents  per  Car  to  Cents  pes 

100  Pounds. 
(49)  Prior  to  August  10,  1897,  the  rates  on  cattle  from 
Colorado  points,  also  from  points  in  Wyoming,  Idaho  and  New 
Mexico,  were  in  most  cases  expressed  in  dollars  and  cents  per 
standard  car ;  but  on  or  about  the  date  mentioned  the  rates  were 
changed  to  read :  '*In  Cents  Per  100  Pounds,"  except  in  the  case 
of  a  few  points  in  New  Mexico,  which  had  been  previoiisly 
changed.  The  minimum  carload  weights  varied  according  to 
the  length  of  the  car.  The  changes  from  rates  per  carload  to 
rates  per  hundred  pounds  are  discussed  in  the  foregoing  report 
and  opinion. 
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that  point,  which,  in  turn,  carries  in  connection  with  the  Phila- 
delphia &  Beading  to  Philadelphia;  or  the  Baltimore  &  Ohio 
may  carry  the  lumber  through  to  Philadelphia  over  its  own 
line.  The  Norfolk  &  Western  carries  from  Basic  City  and  de- 
livers to  the  Cumberland  Valley  at  Hagerstown.  The  summit 
of  the  Blue  Ridge  mountains  is  just  west  of  Afton,  which  is 
four  miles  east  of  Basic  City,  Traffic  for  delivery  in  Phila- 
delphia by  the  Philadelphia  &  Reading  when  shipped  from 
Afton  and  Qordonsville,  or  intermediate  stations,  goes  via 
Basic  City  or  Staunton,  and  as  to  such  carriage  the  Afton- 
Gk)rdonsville  group  are  the  longer  distance  points.  About  50 
per  cent  of  the  shipments  go  that  way.  Pine  lumber  takes  the 
same  rate  from  all  stations,  Grordonsville  to  Staimton  inclusive, 
but  this  is  old  field  pine  and  of  poor  quality.  The  reasons  for 
making  the  same  rate  on  pine  lumber  do  not  necessarily  apply 
to  oak  lumber.  There  is  competition  for  lumber  between  the 
Chesapeake  &  Ohio  and  the  Baltimore  &  Ohio  at  Staunton  and 
with  the  Norfolk  &  Western  at  Basic  City.  There  is  no  com- 
petition east  of  Afton  until  Charlottesville  is  reached,  through 
which  the  line  of  the  Southern  Railway  leads  to  Washington. 
The  rate  from  stations,  Charlottesville  to  Gtordonsville,  in- 
clusive, was  reduced  November  6,  1900,  from  16  to  14  cents  to 
meet  the  competition  of  the  Southern  Railway  which  operates 
through  Charlottesville  and  also  Orange,  a  station  on  both  the 
Chesapeake  &  Ohio  and  Southern  Roads;  but  as  above  stated, 
the  Chesapeake  &  Ohio  on  August  1,  1901,  raised  the  rate  from 
Charlottesville  and  stations  east,  including  Gtordonsville,  to  16 
cents.  The  rate  of  the  Southern  Railway  from  Charlottesville 
continues  to  be  14  cents,  and  from  Orange,  a  station  9  miles 
west  of  Gordonsville,  that  rate  is  13^  cents  by  both  the  Chesa- 
peake &  Ohio  and  Southern.  All  the  rates  specifically  above 
mentioned  apply  to  oak  lumber.  It  is  not  clear  why  the  com- 
petition of  the  Southern,  which  was  deemed  sufficient  to  require 
the  14  cent  rate  on  the  Chesapeake  &  Ohio  from  Charlottesville 
and  stations  north  to  Gordonsville  in  1900  should  not  have  con- 
tinued to  force  that  rate,  since  the  Southern  has  kept  the  14 
cent  rate  in  force  from  Charlottesville,  and  the  same  rate  of 
13i>2  cents  is  charged  by  both  carriers  from  Orange.  All  this 
11  L  C.  C.  Rep.— 24. 


368  INTEESTATE   COMMERCE  EEPOBTS. 

oak  lumber  shipped  to  Philadelphia  from  Virginia  and  West 
Virginia  points,  the  defendants  charge  i/o  cent  more  per  100 
pounds  when  delivery  is  made  at  Germantown  Junction  in 
Philadelphia  than  they  do  when  the  consignments  are  for  other 
stations  in  Philadelphia.  The  defendants,  by  tariff  effective 
September  8,  1905,  have  made  the  rates  to  all  stations  in  Phila- 
delphia the  same ;  so  there  remains  no  controversy  over  that  part 
of  the  complaint. 

The  rates  per  100  pounds  on  oak  lumber  in  carloads  to  Phila- 
delphia are,  from  Staimton  and  Basic  City,  14  cents,  and  from 
the  Afton-Gordonsville  group,  16  cents.  At  the  hearing  tlie 
complainants  failed  to  appear  or  submit  any  proof.  In  cases 
under  the  long  and  short  haul  clause  the  burden  of  proof  is  on 
the  carrier,  and  in  this  case  the  defendants  were  required  to 
adduce  proofs  in  support  of  the  averment  in  their  answers  that 
the  rate  from  Afton  and  other  stations,  including  Gordonsville, 
higher  than  the  rate  from  Staunton  and  Basic  City,  the  longer 
distance  stations,  was  justified  by  dissimilarity  in  circum- 
stances and  conditions. 

The  rates  from  Staunton  and  Basic  City  are  claimed  by  de- 
fendants to  be  forced  by  the  competitive  rates  of  the  Baltimore 
&  Ohio  from  Staunton  and  of  the  Norfolk  &  Western  from 
Basic  City.  Formerly  the  rate  from  those  points  to  Phila- 
delphia was  18  cents,  but  it  w^as  reduced  in  1892  to  14  cents, 
where  it  still  remains.  The  Basic  City  rate  was  13  cents  from 
February  1,  1807,  to  November  2G,  1899.  The  rate  from  Af- 
ton, Greenwood,  Crozet,  Mechums  River  and  Ivy  was  formerly 
also  18  cents,  but  in  1892  this  rate  was  reduced  to  14  cents, 
and  so  remained  until  August,  1901,  when  it  was  increased  to 
16  c(Mits,  the  present  charge.  In  1890  and  1891  the  rate  from 
(■harlottesville,  Keswick,  Cobham  and  Gordonsville  was  18 
cents  (except  IG  cents,  April  20  to  June  1,  1891).  In  1892  it 
was  reduced  to  IG  cents,  and  November  6,  1900,  to  August  1, 
1901,  it  was  14  cents.  On  the  date  last  mentioned  the  rate  was 
advanced  to  IG  cents.  The  distance  between  Gordonsville  on 
the  east  and  Staunton  on  the  west  is  Gl  miles.  The  Baltimore 
&  Ohio  carries  the  traflic  from  Staunton  to  Hagcrstown  and  de- 
livers it  to  the  Westem  ^Maryland  or  Cumberland  Valley  at 
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that  point,  which,  in  turn,  carries  in  connection  with  the  Phila- 
delphia &  Eeading  to  Philadelphia;  or  the  Baltimore  &  Ohio 
may  carry  the  lumber  through  to  Philadelphia  over  its  own 
line.  The  Norfolk  &  Western  carries  from  Basic  City  and  de- 
livers to  the  Cumberland  Valley  at  Hagerstown.  The  summit 
of  the  Blue  Kidge  mountains  is  just  west  of  Afton,  which  is 
four  miles  east  of  Basic  City.  Traffic  for  delivery  in  Phila- 
delphia by  the  Philadelphia  &  Beading  when  shipped  from 
Afton  and  Qordonsville,  or  intermediate  stations,  goes  via 
Basic  City  or  Staunton,  and  as  to  such  carriage  the  Afton- 
Gordonsville  group  are  the  longer  distance  points.  About  50 
per  cent  of  the  shipments  go  that  way.  Pine  lumber  takes  the 
same  rate  from  all  stations,  Grordonsville  to  Staunton  inclusive, 
but  this  is  old  field  pine  and  of  poor  quality.  The  reasons  for 
making  the  same  rate  on  pine  lumber  do  not  necessarily  apply 
to  oak  lumber.  There  is  competition  for  lumber  between  the 
Chesapeake  &  Ohio  and  the  Baltimore  &  Ohio  at  Staunton  and 
with  the  Norfolk  &  Western  at  Basic  City.  There  is  no  com- 
petition east  of  Afton  until  Charlottesville  is  reached,  through 
which  the  line  of  the  Southern  Railway  leads  to  Washington. 
The  rate  from  stations,  Charlottesville  to  (Jordonsville,  in- 
clusive, was  reduced  November  6,  1900,  from  16  to  14  cents  to 
meet  the  competition  of  the  Southern  Railway  which  operates 
through  Charlottesville  and  also  Orange,  a  station  on  both  the 
Chesapeake  &  Ohio  and  Southern  Roads;  but  as  above  stated, 
the  Chesapeake  &  Ohio  on  August  1,  1901,  raised  the  rate  from 
Charlottesville  and  stations  east,  including  Qordonsville,  to  16 
cents.  The  rate  of  the  Southern  Railway  from  Charlottesville 
continues  to  be  14  cents,  and  from  Orange,  a  station  9  miles 
west  of  Gordonsville,  that  rate  is  13%  cents  by  both  the  Chesa- 
peake &  Ohio  and  Southern.  All  the  rates  specifically  above 
mentioned  apply  to  oak  lumber.  It  is  not  clear  why  the  com- 
petition of  the  Southern,  which  was  deemed  sufficient  to  require 
the  14  cent  rate  on  the  Chesapeake  &  Ohio  from  Charlottesville 
and  stations  north  to  Gordonsville  in  1900  should  not  have  con- 
tinued to  force  that  rate,  since  the  Southern  has  kept  the  14 
cent  rate  in  force  from  Charlottesville,  and  the  same  rate  of 
13Vo  cents  is  charged  by  both  carriers  from  Orange.  All  this 
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territory  took  the  14  cent  rate  for  the  period  of  about  9  years 
between  November  1,  1892,  and  August  1,  1901. 

In  the  strict  sense,  the  facts  as  presented  do  not  warrant  a 
finding  that  the  circumstances  and  conditions  at  Basic  City  and 
Staunton  on  the  one  hand,  and  Afton  and  stations  east  of  Ivy, 
or  stations  east  of  Charlottesville  to  and  including  Grordons- 
ville,  on  the  other,  are  substantially  similar.  Charlottesville 
is  a  competitive  point,  but  the  record  does  not  disclose  sufficient 
facts  upon  which  to  base  a  finding.  Moreover,  that  city  is  only 
one  of  the  shorter  distance  points  involved,  and  it  is  not  under- 
stood that  a  change  in  the  rate  at  that  point  alone  would  mater- 
ially benefit  the  complainants. 

The  complainants  were  charged  on  two  carloads  of  oak  lum- 
ber from  Millboro,  Va.,  to  Germantown  Junction,  in  Phila- 
delphia, a  rate  %  cent  above  the  Philadelphia  rate.  These  car- 
loads were  shipped  in  January,  1904,  weight  64,600  pounds, 
and  the  %  cent  excessive  charge  amounts  to  $3.23. 

Conclusions. 

There  was  no  evidence  offered  in  regard  to  the  reasonableness 
of  the  rates  under  consideration,  and  therefore  there  is  no  basis 
for  any  finding  or  conclusion  on  that  question. 

While  we  think  that  the  defendants  could  with  much  pro- 
priety again  extend  the  14  cent  rate  over  the  whole  section  be- 
tween Staunton  and  Gordonsville,  the  sworn  declarations  on 
behalf  of  the  defendants  showing  effective  competition  at  Basic 
City  and  Staunton,  and  the  failure  of  complainants  to  offer 
any  testimony,  lead  to  the  conclusion  that  the  higher  rate  from 
the  Afton-Gordonsville  group  does  not  constitute  an  illegal  dis- 
crimination, as  the  regulating  statute  has  been  interpreted  by 
the  courts. 

Defendants  having  put  in  effect  the  same  rate  to  all  stations 
in  Philadelphia,  no  further  action  with  reference  to  the  former 
higher  rate  to  Germantown  Junction  in  Philadelphia  is  neces- 
sary, beyond  allowing  reparation  in  the  sum  of  $3.23,  which  the 
defendants  will  undoubtedly  refund  without  entry  of  formal 
order.  Upon  notification  from  the  defendants  that  the  repara- 
tion allowed  has  been  made,  the  complaint  will  be  dismissed. 
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No.  667. 

CITY  GAS  COMPANY  OF  NORFOLK 

V. 

BALTIMOEE  &  OHIO  RAILROAD  COMPANY. 


Decided  October  17,  1905. 


1.  A  difference  in  charge  by  defendant  on  coal  carried  from  Pennsylvania 

mines  to  Baltimore  for  local  consumption  and  on  coal  carried  to  its 
Curtis  Bay  or  Locust  Point  docks  in  Baltimore,  is  based  upon  dis- 
similar circumstances  and  conditions,  and  is  not  unlawful. 

2.  Defendant  carries  coal  to  Baltimore  destined  finally  to  "points  outside 

the  Capes"  (largely  to  New  England  seaboard  points)  and  shipments 
of  the  same  coal  may  also  be  made  to  Norfolk,  an  Atlantic  seaport. 
The  rate  to  Baltimore  on  coal  reshipped  to  "outside  the  Capes"  points 
is  forced  by  the  competition  of  lines  from  other  mines,  and  imder  such 
rate  defendant  secures  a  large  annual  tonnage  via  its  line  to  the  port 
of  Baltimore.  The  rate  to  Baltimore  on  coal  for  Norfolk  is  the  local 
rate  to  Baltimore.  If  the  shipments  to  Norfolk  and  points  outside 
the  Capes  be  regarded  as  through  shipments,  on  what  are  in  essence 
through  rates,  the  competition  stated  might  justify  a  higher  rate  to 
Baltimore  when  the  final  destination  is  Norfolk  than  when  it  is  a 
point  outside  the  capes;  but  if  this  coal  is  all  purely  local  to  Baltimore, 
there  is  much  doubt  whether,  as  a  matter  of  law,  defendant  can  charge 
for  the  haul  to  Baltimore  more  in  one  case  than  in  the  other.  Sim- 
ilar question  involved  in  another  pending  proceeding  and  decision 
reserved  upon  that  branch  of  this  case. 
8.  Defendant  also  transports  coal  from  Pennyslvania  mines  to  Baltimore 
which  may  be  carried  from  Baltimore  by  water  to  Norfolk  and  to 
various  other  points  on  Chesapeake  Bay  termed  in  its  tariffs  as 
"points  inside  the  Capes."  The  rate  to  Baltimore  on  coal  reshipped 
by  water  to  "inside  the  Capes  points"  is  materially  less  than  its  rate 
to  Baltimore  on  coal  reshipped  by  water  to  Norfolk.  Defendant's 
service  and  expense  to  Baltimore  is  the  same  whether  the  coal  finally 
goes  to  Norfolk  or  to  other  points  on  Chesapeake  Bay.  By  agreement 
between  the  carriers  of  coal  from  the  various  mines  to  Norfolk,  New- 
port News  and  other  Chesapeake  Bay  points,  competition  has  been 
suppressed,  and  while  defendant  does  want  to  carry  traffic  to  desig- 
nated "inside  the  Capes  points,"  it  does  not  desire  to  participate  in 
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the  coal  traffic  to  Norfolk.  Held:  That  this  constitutes  wrongful 
prejudice  and  unjust  discrimination,  and  that  while  defendant  con- 
tinues to  give  a  rate  less  than  its  local  to  Baltimore  on  coal  destined 
to  "inside  the  Capes  points,"  it  cannot  lawfully  deny  the  same  raU 
on  coal  forwarded  hy  water  from  Baltimore  to  Norfolk.  CompUuiant 
granted  reparation. 

Wm,  H.  White  for  complainant 
Oeo.  D.  Penniman  for  defendant, 

Repoet  and  Opinion  of  the  Commission. 

FiFEE,  Commissioner: 

In  this  case  the  Norfolk  Chamber  of  Commerce  was  granted 
leave  to  intervene  in  support  of  the  complainant,  but  it  sub- 
sequently withdrew  from  the  proceeding,  expressing  at  the  time 
its  intention  to  file  a  new  and  broader  complaint  Apparently 
the  two  cases  could  have  properly  been  considered  and  disposed 
of  together,  and  to  permit  that  to  be  done  the  disposition  of  this 
case  has  been  deferred ;  but  the  Norfolk  Chamber  of  Commerce 
has  failed  to  institute  the  new  proceeding,  and  decision  in  this 
case  should  not  be  longer  delayed. 

This  controversy  involves  unreasonable  charges,  unjust 
discrimination  and  wrongful  prejudice  alleged  to  result  from 
different  rates  on  gas  coal  carried  by  the  defendant  from  mines 
in  Pennsylvania  to  Baltimore,  according  as  the  coal  may  be 
finally  forwarded  or  reconsigned  by  water  to  Norfolk,  to  "points 
inside  the  Capes,"  not  including  Norfolk,  or  to  "points  out- 
side the  Capes."  There  is  practically  no  dispute  as  to  the  es- 
sential facts,  which  are  as  follows : 

Findings  of  Fact. 

The  Capes  referred  to  are  Cape  Henry  and  Cape  Charles. 

A  coal  is  produced  in  Pennsylvania,  in  the  Pittsburg- Youghi- 
ogheny  district,  called  %  gas  coal,  which  the  complainant  com- 
pany prefers  to  use  in  the  manufacture  of  gas  furnished  by  it 
in  the  city  of  Norfolk.  The  complainant  began  the  manufact- 
ure of  gas  from  coal  about  four  or  five  years  ago,  having  previ- 
ously produced  what  is  called  water  gas.  Expensive  machinery 
was  installed  by  it  for  the  manufacture  of  coal  gas,  and  com- 
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plainant  then  procured  coal  for  such  manufacture  over  the  lines 
of  the  Chesapeake  &  Ohio;  but  in  April,  1901,  that  road  ad- 
vanced its  coal  rate  to  Norfolk  about  25  cents  per  ton  over  the 
rate  on  the  Norfolk  &  Western,  and  some  time  thereafter  com- 
plainant commenced  purchasing  coal  from  mines  along  the  line 
of  the  Baltimore  &  Ohio  Railroad  Company. 

Subsequently  the  price  of  gas  coal  at  the  mines  on  the  Balti- 
more &  Ohio  was  advanced  75  cents  per  ton,  and  this,  in  con- 
nection with  the  railroad  rate  to  Baltimore,  rendered  the  ship- 
ment of  Baltimore  &  Ohio  gas  coal  to  Norfolk  unprofitable  to 
complainant.  In  consequence  of  the  price  at  Baltimore  &  Ohio 
mines,  and  the  cost  of  transportation  to  Norfolk,  the  complainant 
has  since  used  a  grade  of  steam  coal  brought  over  the  Norfolk 
&  Western,  which  complainant  regards  as  inferior  for  gas-pro- 
ducing purposes  to  the  gas  coal  which  it  formerly  obtained  from 
the  Pittsburg- Youghiogheny  district,  on  defendant's  line. 

The  consumption  of  gas  coal  by  complainant  has  been  increas- 
ing, and  at  the  time  of  the  hearing  it  was  about  5000  tons  annu- 
ally. In  1902  the  complainant  shipped  2295  tons  of  coal  over 
the  line  of  defendant  to  Baltimore  and  reshipped  the  same  by 
vessel  to  Norfolk.  These  shipments  were  as  follows:  June  4, 
413  tons;  July  21,  501  tons;  October  14,  568  tons;  November 
28,  813  tons.  The  rate  charged  for  the  transportation  by  de- 
fendant to  Baltimore  was  $1.70,  which  was  then  the  local  rate  to 
that  city.  At  the  same  time  lower  rates  were  in  force  on  this 
coal  to  Baltimore  for  points  inside  the  Capes,  and  still  lower 
rates  to  points  outside  the  Capes,  neither  of  which  were  per- 
mitted by  defendant  to  apply  to  coal  reshipped  from  Baltimore 
to  Norfolk. 

The  present  rates  are  as  follows:  $1.80  per  gross  ton  to  Balti- 
more for  local  delivery.  On  coal  reshipped  to  points  inside  the 
Capes  (except  Norfolk,  Newport  News,  Hampton  Roads  and 
Portsmouth,  Va.)  an  allowance  from  the  $1.80  rate  of  30  cents 
to  cover  cost  of  barging  and  discharging  is  allowed.  On  coal 
reshipped  to  points  outside  the  Capes  the  rate  of  $1.80  is  cor- 
rected to  $1.38  per  gross  ton. 

On  coal  reshipped  to  Norfolk,  Newport  News,  Hampton. 
Roads  or  Portsmouth,  Va.,  no  allowance  is  made,  and  the  local 
rate  to  Baltimore  applies. 

The  rates  in  force  from  June  1,  1902,  were:  to  Baltimore^ 
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$1.70  per  ton ;  when  reconsigned  to  destinations  inside  the  Capes, 
an  allowance  of  20  cents  was  made,  and  when  reshipped  to  points 
outside  the  Capes,  the  rate  was  made  $1.28.  On  June  23, 1902, 
the  allowance  for  "inside-the-Capes"  points  was  increased  to 
30  cents.  The  allowance,  formerly  20  cents  and  afterwards  30 
cents,  was  limited  to  "coal  reshipped  to  points  in  Baltimore  Har- 
bor or  in  Chesapeake  Bay  except  Norfolk,  Newport  News,  and 
Hampton  Koads,  Va."  On  April  1,  1903,  the  rates  of  $1.70 
and  $1.28  were  increased  10  cents  and  Portsmouth  was  also  made 
an  excepted  point  to  which  the  "inside-the-Capes"  rate  would 
not  apply. 

Rates  from  the  New  Eiver  district  in  West  Virginia  on  the 
Chesapeake  &  Ohio  Railway  to  Newport  News  and  Norfolk  are 
as  follows:  To  Newport  News,  steam  coal,  $1.60  per  net  ton; 
domestic  coal  $1.85  per  net  ton ;  when  for  bunker  purposes,  local, 
$1.50  per  gross  ton;  when  supplied  to  bunkers  of  steamships  for 
their  consumption  when  taking  cargoes  of  coal  or  coke,  $1.35  per 
gross  ton;  when  destined  beyond  the  Capes,  $1.35  per  gross  ton. 
To  Norfolk  steam  coal,  $1.85  per  net  ton;  domestic  coal,  $2.10 
per  net  ton.  Rates  over  the  Norfolk  &  Western  from  the  Poca- 
hontas coal  district  are  as  follows:  To  Norfolk,  steam  coal, 
$1.60  per  net  ton;  domestic  coal  $1.80  per  net  ton;  for  bunker 
purposes,  delivered  to  steamships  owned  by  the  United  States 
and  going  outside  the  Virginia  Capes,-  $1.35  per  net  ton ;  for 
bunker  delivery,  local,  $1.50  per  net  ton. 

The  difference  between  the  local  rate  to  Baltimore  charged  on 
complainant's  shipments  in  1902  and  the  rate  to  Baltimore  for 
coal  to  inside  the  Capes  was  $687.20. 

The  coal  carried  by  defendant  to  Baltimore  is  all  shipped  local- 
ly, and  the  rates  are  established  individually  by  the  Baltimore 
&  Ohio,  without  any  joint  tariff  or  common  arrangement  with 
the  water  line  for  through  carriage  to  any  ultimate  destination. 
The  transportation  by  water  beyond  Baltimore  is  by  barge  or 
other  vessel  chartered  or  otherwise  secured  by  the  shipper  or  con- 
signee. Coal  for  local  consumption  in  Baltimore  is  delivered 
upon  defendant's  tracks,  sidings  or  switches ;  but  when  the  ship- 
per or  consignee  notifies  defendant  that  the  coal  is  to  be  reship- 
ped by  water  to  points  inside  the  Capes,  it  is  generally  delivered 
to  the  vessel  at  defendant's  Locust  Point  wharf,  and  when  re- 
shipped to  points  outside  the  Capes,  it  is  transferred  to  the  vessel 
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at  the  Curtis  Bay  docks.  Norfolk  coal,  when  carried,  has  been 
delivered  to  the  vessel  at  both  Locust  Point  and  Curtis  Bay. 
The  service  of  defendant,  in  handling  Norfolk  coal,  is  exactly 
the  same  as  that  which  it  renders  on  coal  delivered  for  points 
inside  or  outside  the  Capes. 

Norfolk  is  a  '^point  inside  the  Capes,"  and  is  also  regarded  by 
carriers  and  shippers  as  an  Atlantic  seaport.  Under  the  terms 
of  the  tariff  coal  may  be  shipped  to  the  town  of  Cape  Charles 
or  other  non-excepted  localities  in  the  vicinity  of  Norfolk  at 
the  "inside-the-Capes"  rate  to  Baltimore. 

The  barging  and  discharging  allowance  made  by  defendant  to 
points  inside  the  Capes,  and  from  which  Norfolk,  Newport  News 
and  Hampton  Roads  were  excepted,  was  put  in  effect  in  August, 
1901.  The  Chesapeake  &  Ohio  and  Norfolk  &  Western  then 
tried  to  make  similar  allowances  to  Chesapeake  Bay  points,  but 
the  defendant  reduced  its  rates  sufficiently  to  keep  the  traffic. 
The  defendant  formerly  sought  to  compete  for  the  coal  traffic  at 
Norfolk.  Tliis  competition  resulted  in  an  effort  to  get  traffic 
away  from  the  defendant  at  Baltimore  and  elsewhere. 

The  following  table,  put  in  evidence  by  the  complainant,  indi- 
cates the  cost  of  transportation  for  coal  to  Norfolk  from  B.  &  O. 
mines,  and  to  points  outside  the  Capes  and  inside  the  Capes ;  also 
the  rates  on  the  C.  &  O.  and  N.  &  W.  coal  to  Norfolk.  Kates 
shown  in  the  table  have  been  corrected  to  show  present  tariff  rates 
over  the  Chesapeake  &  Ohio  and  Norfolk  &  Western. 

Freight. 


Kind  of  Coal. 

Freight  Route. 

Net 
Ton. 

Gross  Ton. 

%  Gas            B.    & 

0.    (Norfolk) 

1.80       plus  47, 

2.27 

»>        >»                             w 

(Outside  the  Capes) 

1.38       plus  47, 

1.85 

»»            St                                              ti 

(Inside  the   Capes) 

1.80-30  plus  47, 

1.97 

»       >»                         ti 

C.  &  0.   (Norfolk) 

2.10 

2.35 

R.  0.  M.  Steam 

ft                   ft 

1.85 

2.07 

Gas 

N.  &  W. 

1.80 

2.015 

R,  0.  M.  Steam 

»                    ti 

1.60 

1.79 

Note :  The  steam  coal  is  that  from  the  Kanawha  region  on  the  C.  &  O., 
or  the  Thacker  and  Clinch  Valley  on  the  N.  &  W.  Being  higher  in  volatile 
matter  than  the  other  steam  coals  on  these  roads  it  is  usable  for  gas  pur- 
poses, but  is  of  inferior  quality  to  the  strictly  gas  coals. 

The  cost  of  transporting  coal  by  water  from  Baltimore  to 
Norfolk,  barging  and  discharging,  ranges  from  45  to  50  cents  per 
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ton.     Distances  from  the  C.  &  O.  and  N.  &  W.  coal  fields  to  No^ 
folk  are  approximately  the  same  as  the  distance  from  the  Pitts- 
biirg-Youghiogheny  district  on  the  B.  &  O.  to  Baltimore.     The 
Pennsylvania  System  reaches  Iforfolk  via  its  affiliated  line,  the 
Kew  York,  Philadelphia  &  Norfolk  Railroad,  to  Cape  Charles, 
and  thence  by  barge  to  Norfolk.     Baltimore  &  Ohio  coal  recon- 
signed  from  Baltimore  to  points  inside  the  Capes  is  carried  to 
Crisfield,  Chestertown,  Steelton,  Annapolis  and  other  points  on 
Chesapeake  Bay;  and  coal  reconsigned  to  points  outside  the 
Capes  is  taken  by  water  principally  to  Bangor,  Portland,  Boston, 
Salem,  Providence,  New  Haven,  and  other  New  England  points, 
and  some  to  Wilmington,  N.  C,  Charleston,  S.  C,  and  other 
South  Atlantic  ports. 

Defendant  put  in  evidence  a  table  showing  the  volume  of  coal 
shipped  to  Baltimore  for  track  delivery,  coal  finally  destined  to 
points  "inside  the  Capes,"  and  coal  finally  destined  to  "points 
outside  the  Capes,"  for  each  month  of  the  period  August,  1900, 
to  June,  1903,  inclusive.  The  figures  in  that  table  are  summa- 
rized as  follows : 

STATEMENT    OF    COAL    SHIPPED    TO    BALTIMORE    FOR    TRACK 

DELIVERY. 

Cumberland    Meyeredale      West.  Va.    Youghiogheny      Total 


Tons 

Tons. 

Tons 

Tons 

Tons. 

1901 

210,223 

64,678 

89,275 

20,819 

374,995 

1902 

211,091 

68,978 

10,199 

2^36 

272,106 

Increase 

868 

14,300 

Decrease 

79,076 

18,583 

102,889 

1902 

211,091 

68,978 

10,199 

2,236 

272,106 

1903 

280,435 

112,116 

24,287 

13,121 

429,959 

Increase 

69,344 

43,138 

14,088 

10,885 

157,85a 

STATEMENT  OF  COAL  DUMPED  OVER  PIERS  AT  BALTIMORE  FOR 

POINTS  IN  BALTIMORE  HARBOR  AND  CHESAPEAKE 

BAY  INSIDE  CAPES. 


Cumberland    Meyersdale      West.  Va.    Youghiogheny      Total 


Tons 

Tons 

Tons 

Tons 

Tom. 

1901 

165,446 

88,611 

1,864 

454 

256,375 

1902 

186,246 

88,639 

3,106 

2,446 

280,437 

Increase 

20,800 

28 

1,242 

1,992 

24,062 

1902 

186,246 

88,639 

3,106 

2,446 

280,437 

1903 

201,412 

.  94,351 

11,204 

7,895 

314,862 

Increase 

15,166 

6,712 

8,098 

6,449 
11  I.  C. 
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STATEMENT  OF  COAL  DUMPED  OVER  PIERS  AT  BALTIMORE  FOR 
POINTS  OUTSIDE  THE  CAPES  OR  CHESAPEAKE  BAY. 


Cumberland 

Meyersdale 

West.  Va. 

Y  oughiogheny 

Total 

Tons 

Tons 

Tons 

Tons 

Tons. 

1901 

1,236,922 

382,327 

441,679 

97,508 

2,158,436. 

1902 

1,052,697 

287,528 

395,643 

62,807 

1,798,675 

Decrease 

184,225 

94,799 

46,036 

34,701 

359,761 

1902 

1,052,097 

287,528 

395,643 

62,807 

1,798,675^ 

1903 

946,455 

298,652 

208,017 

41,731 

1,494,855- 

Increase 

11,124 

Decrease  106,242  187,626  21,076         303,820- 

Complainant's  shipments  to  N'orfolk  in  1902  nearly  equaled 
in  tonnage  those  of  Youghiogheny  coal  to  all  "inside-the-Capes" 
points  specified  as  such  in  defendant's  tariffs. 

The  allowances  referred  to  for  the  transportation  of  coal  to- 
points  beyond  Baltimore  are  established  upon  the  following 
grounds :  Defendant  claims  that  most  points  within  the  Capes^ 
are  not  reached  by  any  rail  line,  or  by  any  competing  line,  and 
that  it  is  desirable  that  the  manufacturers  located  at  such  points 
be  placed  on  a  parity  with  consumers  in  the  city  who  have  tracks 
reaching  their  establishments,  and  that  their  business  be  fostered 
because  affording  a  return  traffic  to  defendant. 

The  rate  accorded  to  coal  transportation  destined  to  Atlantic 
seaports  affords  some  profit  over  the  expense  of  operation  which 
would  be  cut  off  if  a  higher  rate  were  established.  Under  the 
$1.80  rate  to  Baltimore  no  coal  moves  from  that  point  to 
Norfolk. 

In  determining  the  coal  rates,  the  officials  of  the  coal-carrying 
roads  having  charge  of  the  traffic  meet  about  the  first  of  April  in 
each  year  and  have  a  conference  as  to  the  conditions  existing  in 
New  England,  which  includes  competition  with  coal  coming 
from  Nova  Scotia  and  coal  going  to  these  points  by  all-rail 
routes.  They  also  consider  the  effect  of  existing  rates  upon  the 
traffic  gfenerally,  and  come  to  an  understanding  as  to  what  rates 
shall  be  established.  In  respect  of  Norfolk,  Newport  News  and 
Baltimore,  the  rates  are  so  arranged  that  competition  is  avoided. 
For  example :  the  rates  of  the  Chesapeake  &  Ohio  to  Norfolk 
are  higher  than  those  of  the  Norfolk  &  Western  to  Norfolk  by 
25  cents  per  net  ton  on  steam  coal  and  20  cents  on  the  gas  coaly 
and  the  rate  of  $1.80  by  the  Baltimore  &  Ohio  to  Baltimore,  pins 
11 1.  C.  C.  Rep. 
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a  water  charge  of  47  cents,  makes  a  total  of  $2.27  per  gross  ton 
to  Norfolk,  which  is  48  cents  above  the  rate  of  $1.79  per  gross 
ton  ($1.60  per  net  ton)  for  run  of  mines  on  the  Xorfolk  k 
Western. 

The  net  rate  of  $1.50  to  Baltimore  for  points  inside  the  Capes 
would  enable  complainant  to  secure  a  much  superior  grade  of 
coal  for  gas-producing  purposes  laid  down  in  Norfolk  for  about 
$1.97  per  gross  ton,  and  defendant's  traffic  and  revenue  would 
be  materially  increased  if  complainant  could  avail  itself  of  such 
lower  rate  to  Baltimore.  If  the  "outside-the-Capes"  rate  were 
allowed  on  coal  to  INTorfolk,  the  cost  to  complainant  would  be 
further  reduced  to  about  $1.85  per  gross  ton. 

The  rate  for  "inside-the-Capes"  points  (Norfolk  excepted)  b 
not  forced  by  competition,  but  by  a  desire,  it  is  claimed  on  the 
part  of  defendant,  to  foster  those  industries  using  coal  brought 
"by  its  line.  We  do  not  believe  the  reason  assigned  is  the  real  one 
for  the  discrimination  against  Norfolk,  and  even  if  it  was,  we 
•do  not  see  that  under  the  particular  facts  of  this  case  it  would  be 
-any  justification  for  the  discrimination  complained  of.  The 
rate  for  Norfolk  is  made  higher  by  defendant  because  it  does 
not  desire  to  compete  for  Norfolk  coal  traffic,  and  the  rate  for 
"outside-the-Capes"  points  is  made  lower  by  defendant  because 
It  does  desire  to  engage  in  and  compete  for  the  coal  traffic  to  New 
England  cities.  The  whole  rate  adjustment,  including  the  rates 
•of  the  Chesapeake  &  Ohio  and  Norfolk  &  Western  to  Norfolk, 
indicates  a  common  understanding  or  agreement  between  the 
three  roads  whereby  the  complainant  is  in  effect  prevented  from 
having  large  quantities  of  high-grade  coal  carried  for  it  over 
<iefendant's  line;  and  this  notwithstanding  the  favorable  loca- 
tion of  complainant  at  a  large  seaport  having  almost  unrivaled 
transportation  facilities,  both  rail  and  water,  and  long  established 
as  an  important  competitive  center  for  transportation  and  trade. 
Under  the  testimony  in  this  case,  giving  Norfolk  the  "inside- 
the-Capes"  rate,  if  not  indeed  the  "outside-the-Capes"  rate,would 
l)e  for  the  interest  of  the  defendant,  unless  the  restriction  of  com- 
petition by  the  understanding  or  agreement  referred  to  affords 
it  an  equal  or  greater  advantage ;  and  withholding  that  rate  for 
Norfolk  coal  is  plainly  against  the  interest  of  the  complaining 
<5ompany. 

Leaving  out  of  view  the  competitive  rate  for  "outside-the- 

11 1.  C.  0.  KiLP. 


CITY  GAS  CO.  V.  BALTIMOEE  &  O.  R.   CO.  379 

Capes"  coal,  the  distinction  in  rates  made  by  defendant  under  the 
terms  of  its  tariff  against  Xorfolk  and  in  favor  of  other  points 
on  Chesapeake  Bay,  including  even  the  town  of  Cape  Charles 
in  the  vicinity  of  Is'orfolk,  amounts  to  unjust  discrimination 
and  undue  prejudice  and  disadvantage. 

Conclusions. 

Under  section  2  of  the  Act  to  regulate  commerce  there  must 
be  no  difference  in  charge  for  like  service  rendered  under  "sub- 
stantially similar  circumstances  and  conditions."  Defendant's 
service  to  Baltimore  on  coal  delivered  there  for  local  consumption 
and  on  coal  reconsigned  by  vessel  from  Curtis  Bay  or  Locust 
Point  docks,  though  the  testimony  is  meager  upon  that  feature 
of  the  case,  appears  to  be  rendered  under  substantially  dissimilar 
circumstances  and  conditions  and  we  hold  therefore  under  the 
circumstances  of  this  case  that  a  difference  in  charge  on  coal  car- 
ried to  Baltimore  for  local  consumption  and  on  coal  carried  to 
the  Curtis  Bay  or  Locust  Point  docks  is  not  unlawful. 

It  further  appears  that  the  rate  to  Baltimore  on  coal  destined 
to  points  "outside  the  Capes"  is  forced  by  the  competition  of 
lines  from  other  mines,  and  that  under  such  comparatively  low 
rate  the  defendant  secures  a  large  annual  tonnage  via  its  line 
and  the  port  of  Baltimore.  If  the  shipments  to  Norfolk  and  to 
points  outside  the  Capes  be  regarded  as  through  shipments  on 
what  are,  in  essence,  through  rates,  the  competition  referred  to 
might  justify  a  higher  rate  to  Baltimore  when  the  final  destina- 
tion is  Norfolk  than  when  it  is  a  point  outside  the  Capes.  On 
the  other  hand,  if  we  regard  this  coal  as  all  purely  local  to  Balti- 
more there  is  much  doubt  whether,  as  a  matter  of  law,  the  Balti- 
more &  Ohio  can  exact,  for  the  haul  to  Baltimore,  more  in  the 
one  case  than  in  the  other.  The  case  of  Wight  v.  United  States, 
167  U.  S.  512,  42  L.  ed.  258,  17  Sup.  Ct  Rep.  822  (applied  by 
this  Commission  in  Capital  City  Gas  Co.  v.  Central  Vermont  R. 
Co.  ante,  104)8trongly  supports  the  view  that  it  can  not  do  so. 
An  authoritative  determination  of  this  question  is  very  important 
both  to  common  carriers  and  the  general  public ;  and  since  this 
-  question  is  more  fully  presented  in  the  record  of  another  case 
now  pending  before  us,  in  which  arguments  are  soon  to  be  made, 
11  L  C.  C.  Rep. 
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we  think  ]x?st  to  and  do  reserve  for  the  present  our  decision  on 
that  branch  of  the  case. 

Tt  is  true  that  eoniphiinant  contends  that  the  rate  applied  on 
coal  re.shipiK?d  to  Xorfolk  is  unreasonable,  but  no  te?jtiniony  was 
offered  tending  to  show  that  the  rate  to  Baltinn»re  is  unreason- 
able per  S(\  and  we  are  unable  to  j)erceive  how  the  defendant  <^an 
Ix'  prohibited  from  enforcing  its  local  Baltimore  rate  on  the  coal 
rerfliii)pod  to  Xorfolk  if  it  does  not  at  the  same  time  maintain 
other  rat(»s  which  operate  to  subject  comi)lainant  ami  the  city 
of  Xorfolk  to  wrongful  disadvantage.  The  disposition  of  this 
case,  therefore,  must  be  coniincd  to  the  (piestioii  <»f  unlawful 
prejudice  or  discrimination  resulting  from  the  higher  rate  on 
Xorfolk  coal  than  on  coal  reshipped  to  points  inside  the  Capes. 

We  think  that  such  discrimination  and  i)rejudice  have  been 
fully  shown  in  this  case.  This  carrier  has  established  one  rate 
to  iJaltimore  to  a])ply  on  coal  carried  by  water  from  that  point 
to  i)oints  inside  the  Capes,  except  Xorfolk  and  some  other  jxiints 
in  its  vicinity.  It  enforces  a  higher  rate  to  Baltimore  which  ap- 
])lies  c>n  coal  carried  by  water  to  Xorfolk,  a  [joint  also  inside 
the  Capes,  and  on  coal  for  that  destination  defen»lant  renders 
the  same  service  and  l)ears  no  higher  expense  than  it  does  on  coal 
carried  to  the  other  points.  1'he  only  reason  suggeste<l  by  de- 
fendant for  the  higher  rate  on  coal  for  Xorffdk  is  that  it  d<ies  not 
want  \a)  carry  Xorfolk  coal,  and  it  docs  want  to  carry  coal  for 
numerous  other  points  inside  the  (^apes. 

It  also  appears  that  Crisfield  and  many  other  points  on  Cliesa- 
jK^ake  Lay  ( inside  the  Capes)  are  benefited  by  u  rate  t<»  Baltimore 
lower  than  the  local  rate  to  that  city,  that  some  traffic  for  the 
Baltimore  k  Ohio  originates  at  such  points,  and  that  competi- 
tion does  not  force  the  lower  rate  for  coal  to  those  lc.»calities.  Tt 
also  fairly  apiK^ars  that  the  defendant,  by  giving  the  "insidc-the- 
(\i[)es''  rate  t<.>  Xorfolk  coal,  would  derive  a  large  traffic  from 
conjplainant's  business  alone,  but  it  fears  that  by  so  doing  it  will 
engender  ret^iliatcfry  competition  by  the  Xorfolk  ic  Western  and 
Chesapeake  &  Ohio  roads. 

Xo  other  reason  than  preference  of  itself  is  assigned  by  the 
defendant.  If  it  can  make  this  distinction  in  rates  it  can  with 
equal  justice  apply  the  same  rates  to  points  both  inside  and 
outside  the  Capes,  leaving  Xorfolk  excepted  and  denied  by  the 
high  rate  the  privilege  of  using  its  line  to  Baltimore.     Sueh  ft 
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preference,  foiihded  upon  no  difference  in  cost  or  other  valid 
traffic  reason,  is  unlawful.  Savannah  Bureau  of  Freight  & 
Transportation  v.  Louisville  &  N.  R.  Co.  8  I.  C.  C.  Kep.  377 ; 
Interstate  Commerce  Commission  v.  Louisville  &  N.  R,  Co,  118 
Fed.  613. 

The  defendant  desires  to  and  does  compete  for  "outside-the- 
Capes"  Xew  England  traffic.  It  does  not  desire  to  and  does  not 
compete  for  Xorfolk  traffic,  though  Norfolk  is  highly  favored 
by  location  and  acquired  transportation  facilities  to  the  extent  of 
being  on  traffic  generally,  wherever  originating,  a  competitive 
point  receiving  low  rates  over  all  lines.  The  additional  feature 
is  presented  that  these  lines,  acting  harmoniously,  have  so  ad- 
justed their  individual  coal  rates  as  to  give  a  practical  monopoly 
of  the  traffic  for  different  points  to  different  lines.  It  may  be 
that  the  Act  to  regulate  commerce  can  not  in  any  proceeding 
operate  to  prevent  such  action,  but  it  is  clear  to  us  that  it  can 
and  does  operate  to  forbid  any  resulting  discrimination  from 
rates  fixed  by  one  of  those  lines ;  and  that  is  this  case. 

Our  conclusion  is  that  while  defendant  continues  to  give  a  rate 
less  than  its  local  to  Baltimore  on  coal  destined  to  "inside-the- 
Capes"  points,  it  can  not  lawfully  deny  the  same  rate  on  coal  for- 
warded by  water  from  Baltimore  to  Tforf oik,  and  that  complain- 
ant is  entitled  to  recover  from  defendant,  as  reparation,  the  sum 
of  $687.20,  the  difference  between  the  $1.70  rate  to  Baltimore 
applied  on  its  shipments  in  1902,  and  the  rates  in  force  on  coal 
to  Baltimore  reshipped  to  "inside-the  Capes"  points  in  that  year. 
Order  will  be  entered  accordingly. 
11 1.  C.  C.  Rep. 
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No.  692. 

PLANTERS'  COMPRESS  COMPANY 

V. 

CLEVELAXD,  CTXCTNXATI,  CHICAGO  &  ST.  LOUIS 
RAILWAY  CO:^^PANY;  LAKE  SHORE  &  MICHI- 
GAX  MOUTH KRN  RAILWAY  COMPANY;  NEW 
YORK  CENTRAL  &  HUDSON  RIVER  RAILROAD 
COMPANY;  ERIE  RAILROAD  COMPANY;  BOS- 
TON &  MAINE  RAILROAD ;  NEW  YORK.  NEW  HA- 
VEN &  HARTFORD  RAILROAD  COMPANY ;  DELA- 
WARE, LACKAWANNA  &  WESTERN  RAILROAD 
CO.\[PANY;  WABASH  RAILROAD  COMPANY; 
PENNSYLVANIA  RAILROAD  COMPANY;  TERRE 
HAUTE  &  INDIANAPOLIS  RAILROAD  COMPANY, 
and  V.  T.  MALOTT,  Receiver  thereof;  PITTSBURG, 
CINCINNATI.  CHICAGO  &  ST.  LOUIS  RAILWAY 
COArPANY;  NASHVILLE,  CHATTANOOGA  &  ST. 
LOUIS  RAILWAY  COMPANY;  SOUTHERN  RAIL- 
WAY COAfPANY;  and  ILLINOIS  CENTRAL  RAIL- 
ROAD COMPANY. 


Decided  October  19,  1905. 


Cotton  is  tran«portc(I  by  defondnnts  and  carriers  generally  at  the  game  rate 
per  Imiidred  pounds,  whether  shipments  are  made  by  the  carload  or 
in  ios<<  (|uantitie«.  The  usual  shipment  weighs  about  25,000  pounds, 
when  tlie  ooinnion  metliod  of  squnre-bale  compression  is  used,  though 
cfmsidiTiibly  greater  weight  may  be  loaded  in  the  ordinary  car.  The 
roiniiMiiMo  process  perniits  the  sliipment  of  45,000  pounds  or  more  per 
car,  and  onijilainant  seeks  a  ruling;  which  would  in  effect  require 
one  rate  on  r^otton  as  ordinarily  loaded  and  a  lower  rate  based  upon  a 
carload  minimum  of  45,000  pounds  or  more.  The  reasonablenesB  of 
the  defendants'  rates  as  applied  to  all  cotton  is  not  questioned,  and 
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the  sole  object  of  this  proceeding  is  a  carload  differential  based  upon 
a  high  carload  minimum,  which  could  not  be  complied  with  by  shippers 
using  the  square-bale  process  without  considerable  difficulty  and  great- 
er expense.  The  cotton  grower  would  benefit  by  a  general  reduction 
.  of  cotton  rates,  but  no  advantage  would  result  to  either  the  cotton 
grower  or  the  middleman  from  such  a  differential,  and  complainant's 
proposal  would  not  advance  the  interests  of  the  public.  After  consid- 
ering all  the  conditions  and  circumstances,  including  the  effect  of  the 
proposed  differential  upon  carriers  from  producing  territory  as  well 
as  the  defendants.  Held: 

1.  No  classification  can  be  so  minute  as  to  conform  to  the  differing- 
varieties  and   conditions  of  traffic,   and   to   separate  different  grades 

•  or  densities  of  the  same  article  into  different  classes  with  varying- 
rates,  even  if  it  could  be  accomplished,  would  go  far  to  defeat  the  real 
purpose  of  classification. 

2.  If  the  rate  on  an  article  is  reasonable  to  those  who  ship  the  great 
bulk  of  that  article  in  the  form  in  which  it  is  commonly  prepared  for 
transportation,  that  rate  does  not  become  unreasonable  to  the  shipper 
of  a  small  quantity  of  the  same  article  merely  because  he  chooses 
to  prepare  his  shipments  in  a  form  which  affords  the  carrier  a  great- 
er profit  per  hundred  pounds,  particularly  when  the  preparation  of 
that  article  in  the  more  profitable  form  would  impose  some  degree  of 
hardship  upon  a  large  majority  of  shippers  because  of  its  greater  ex- 
pense or  for  other  reasons. 

3.  While  carriers  may  lawfully  establish  carload  and  less  than  car- 
load rates  on  cotton,  with  a  reasonable  difference  between  the  two- 
rates  and  a  reasonable  carload  minimum  securing  to  shippers  gener- 
ally the  lower  carload  rates,  it  does  not  follow  that  they  are  bound 
to  do  so,  much  less  that  they  can  be  required  to  establish  a  differential 
based  upon  an  unusual  carload  minimum. 

4.  Defendants'  refusal  to  grant  lower  rates  on  cotton  in  carloads  of 
45,000  pounds  or  more  is  not  a  violation  of  the  regulating  statute. 

Felix  Rackemann,  William  Burry  and  F.  8.  Goodwin  for  com-^ 
plainant. 

Ed  Baxter  for  Illinois  Central  Railroad  Company ;  Xash- 
ville,  Chattanooga  &  St.  Louis  Railway  Company ;  and  Southern 
Railway  Company. 

8.  0.  Bayless  for  Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company. 

Claudian  B,  Northrop  for  Southern  Railway  Company. 

A.  J.  McLaurin  and  J.  C.  Longstreet  for  Mississippi  Com* 
press  Association. 

J,  B.  Daish  for  National  Hay  Association. 
11  T.  r.  C.  Rep. 
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Sullivan  &  Cromwell  submitted  brief  for  successors  of  Ameri- 
<5aii  Cotton  Company. 

Repoet  and  Opinion  of  the  Commission. 

Knapp,  Chairman: 

The  general  subject  of  inquiry  in  this  case  is  the  rates  on  cot- 
ton, the  complaint  arising  out  of  different  modes  of  preparing 
that  article  for  transportation.  While  the  investigation  has  taken 
a  wide  range  and  developed  many  matters  of  interest  relating 
to  the  production,  handling  and  carriage  of  cotton,  a  consider 
^ble  part  of  the  testimony  seems  to  have  little  relevancy  to  die 
question  to  be  determined.  The  nature  of  that  question  and  the 
facts  which  are  deemed  material  will  appear  from  the  following 
statement : 

The  complainant  is  a  corporation  organized  under  the  laws  of 
Maine,  succeeding  a  prior  corporation  existing  under  the  laws 
of  West  Virginia.  It  is  the  owner  of  a  patented  device  for  bal- 
ing cotton  and  is  incidentally  engaged  to  some  extent  in  the  busi- 
ness of  buying  and  shipping  that  commodity.  The  defendants 
:are  common  carriers  operating  lines  of  railway  from  East  St 
Louis  and  other  points  to  the  eastern  states  and  Atlantic  seaports, 
and  as  such  are  subject  to  the  Act  to  regulate  commerce.  The  in- 
terveners are  a  number  of  corporations,  members  of  the  Missis- 
sippi Compress  Association,  carrying  on  the  business  of  com- 
pressing cotton  at  various  points  in  that  state.  Upon  petition 
filed  for  that  purpose  they  were  allowed  to  intervene  in  opposi- 
tion to  the  relief  sought  by  complainant.  After  the  case  was 
heard  and  submitted,  the  successors  of  the  American  Cotton 
Company,  who  appear  to  have  acquired  the  patents  formerly 
belonging  to  that  company  covering  round-lap  bale  compresses, 
were  granted  leave  to  present  an  argument  in  support  of  com- 
plainant's contention,  and  the  brief  subsequently  filed  by  their 
counsel  has  been  carefully  considered. 

Cotton  is  one  of  the  principal  products  of  the  United  States, 
the  average  crop  now  exceeding  10,000,000  bales  each  weighing 
approximately  500  pounds.  The  section  of  country  in  which  it 
is  grown  is  confined  to  the  South  Atlantic  and  South  Central 
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states  which  are  said  to  yield  about  80  per  cent  of  the  world's 
yearly  output.  Cotton  is  perhaps  the  only  great  agricultural 
product  no  part  of  which  is  consumed  on  the  fami  or  plantation 
where  it  is  raised.  It  all  moves  from  the  points  of  origin  to  the 
mills  where  it  is  manufactured.  These  mills  are  located  for  the 
most  part  at  long  distances  from  the  cotton  fields  and  to  a  large 
extent  in  foreign  countries.  It  appears  that  more  than  half  of 
the  entire  crop  is  exported.  For  these  and  other  reasons  the 
conditions  under  which  cotton  is  transported  and  the  rates 
charged  for  carrying  it  to  destination  are  matters  of  great  import- 
ance. 

In  picking  cotton  the  seed  are  removed  as  well  as  the  lint,  the 
former  weighing  perhaps  twice  as  much  as  the  latter.  The  first 
operation  is  to  separate  the  seed  from  the  lint,  and  this  is  done 
l>y  the  process  known  as  ginning.  Formerly,  and  to  a  great  extent 
at  present,  a  gin  plant  was  erected  on  every  large  plantation  or 
in  every  cotton  growing  neighborhood  within  easy  access  of  the 
producer.  The  number  of  such  plants  appears  to  be  upwards  of 
29,000.  Connected  with  each  gin  plant  is  a  relatively  cheap  and 
sometimes  crude  mechanism  by  which  the  lint  when  separated 
from  the  seed  is  reduced  in  bulk  and  made  into  bales  about  54  to 
58  inches  in  length  24  to  28  in  width  and  28  to  36  in  thickness, 
and  weighing  about  500  pounds.  This  is  known  as  the  flat  or 
plantation  bale.  The  machinery  by  which  it  is  produced  is  not 
expensive,  the  cost  ranging  from  $1,000  or  less  to  perhaps  $2,- 
500.  The  testimony  indicates  that  with  the  development  of  rail- 
road facilities  in  the  cotton  districts  and  for  other  reasons  which 
need  not  be  mentioned,  the  later  tendency  is  to  locate  these  gin 
plants  at  the  railway  stations  or  in  the  country  villages  instead  of 
on  the  plantations,  and  to  use  more  improved  and  expensive  ma- 
chinery, so  that  a  modern  outfit  of  this  kind  may  cost  as  much  as 
$10,000.  It  also  appears  that  ginning  is  now  largely  done  for 
hire,  rather  than  by  the  actual  cotton  grower,  the  bagging,  usual- 
ly of  burlaps,  in  which  the  cotton  is  placed,  being  sometimes 
furnished  by  the  planter  and  sometimes  by  the  proprietor  of 
the  gin. 

The  density  of  the  flat  or  plantation  bale  is  about  12  l^  pounds 
to  the  cubic  foot,  and  25  such  bales,  weighing  some  12,500 
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pounds,  are  about  as  many  as  can  be  readily  placed  in  a  standard 
box  car.     This  form  of  bale  is  quite  bulky  and  otherwise  unsuit- 
ed  to  long  distance  transportation.     It  becomes  therefore  practi- 
cally necessary  to  further  compress  the  greater  part  of  the  cotton, 
and  for  this  purpose  the  plantation  bale  is  taken  from  the  gin 
where  it  is  made,  sometimes  by  wagon  but  generally  by  rail,  to 
some  point  more  or  less  remote  where  its  bulk  is  greatly  reduced 
by  the  use  of  powerful  and  expensive  machinery  and  the  con- 
densed bale  more  securely  fastened.  The  plant  employed  to  per- 
form this  operation  is  called  a  compress,  and  the  process  of  re- 
ducing the  size  of  the  plantation  bale  is  the  process  commonly 
spoken  of  as  compression.   The  machinery  alone  for  such  a  plant 
costs  from  $20,000  to  $25,000,  and  the  entire  compress  plant,  in- 
cluding the  land,  building,  etc.,  costs  on  the  average  according  to 
the  testimony  something  like  $50,000.     Some  of  them  cost  more 
than  twice  that  sum,  but  the  figure  named  is  believed  to  be  a  fair 
estimate.    There  appear  to  be  about  240  of  these  compress  plants 
located  at  various  points  in  the  cotton  growing  sections  and  rep- 
resenting an  aggregate  investment  of  not  less  than  $12,000,000. 
When  the  plantation  bale  is  subjected  to  the  great  pressure  of 
the  compress,  it  is  reduced  for  the  time  being  to  a  density  of  some 
60  pounds  or  more  to  the  cubic  foot.     While  under  this  heavy 
pressure  bands  are  placed  around  the  bale  for  the  purpose  of  hold- 
ing it,  but  when  the  pressure  is  removed  the  bale  expands  so  that 
its  density  becomes  about  23  pounds  per  cubic  foot  or  perhaps  a 
little  less.     This  foipns  thei)rdinary  commercial  or  "square"  bale 
as  it  is  prepared  for  shipment  and  sold  in  the  markets.     It  has 
the  same  length  and  vndth.  as  the  plantation  bale  and  a  little  more 
than  half  the  thickness.     The  usual  method  of  loading  these  bales 
is  to  place  them  on  end  in  the  car,  and  this  appears  to  be  the 
cheapest  and  most  convenient  form  of  loading.     It  is  also  said  to 
be  the  most  convenient  and  inexpensive  form  for  unloading.     In 
this  way  fifty  bales  are  easily  placed  in  a  standard  car,  their  ag- 
gregate weight  including  the  bagging  being  in  the  neighborhood 
of  25,000  pounds.     In  other  words,  the  compressed  bale,  though 
of  the  same  weight  as  the  plantation  bale,  occupies  only  half  as 
much  space  and,  therefore,  twice  as  many  can  be  loaded  in  a  given 
car.     The  weight  of  such  a  load  is  of  course  much  below  the 
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carrying  capacity  of  the  car  which  may  be  60,000  pounds  or 
more. 

The  testimony  shows,  however,  that  a  much  greater  weight 
of  square-bale  cotton  can  be  loaded  in  a  standard  car.  Instances 
were  cited  where  cars  had  been  loaded  with  a  hundred  or  more 
square  bales  weighing  in  the  aggregate  upwards  of  50,000 
pounds.  By  placing  the  square  bales  on  their  sides  instead  of  on 
end  and  piling  them  up  to  about  the  full  space  of  the  car,  it  seems 
that  loadings  approaching  carrying  capacity  can  be  made,  though 
only  at  considerably  increased  expense.  Since  in  the  ordinary 
process  of  compression  the  cotton  is  reduced  to  a  high  degree  of 
density  for  the  brief  space  of  time  during  which  the  power  is  ap- 
plied, it  is  obvious  that  if  securely  tied  while  in  that  condition 
the  square  bale  would  have  sufficient  density  to  permit  full 
weight  loadings.  But,  as  above  stated,  the  methods  of  tying  the 
cotton  while  under  this  extreme  pressure  as  usually  practiced  are 
such  that  when  the  pressure  is  removed  the  bales  expand  until 
their  density  is  only  about  22^/0  or  23  pounds  to  the  cubic  foot. 
Various  methods  have  been  used  to  prevent  this  expansion,  at 
least  in  part,  and  so  produce  a  bale  of  greater  density.  These 
methods  seem  to  be  practicable,  though  of  varying  utility,  but 
they  all  involve  increased  expense.  Among  them  is  the  Gadget 
process,  so  called,  an  attachment  by  which  wires  are  drawn  tight- 
ly around  the  bale  and  twisted  while  the  cotton  is  held  between 
the  jaws  of  the  compress.  By  this  method  a  density  of  perhaps 
30  to  35  pounds  is  retained,  and  bales  of  that  density  and  con- 
sequently smaller  size  would  apparently  permit  car  loadings  of 
40,000  pounds  and  upwards.  To  what  extent  the  Gadget  attach- 
ment is  in  actual  use  is  not  disclosed  by  the  testimony. 

The  greater  expense  of  baling  cotton  by  this  and  other  similar 
methods  is  caused  in  a  variety  of  ways  but  mainly,  as  it  seems, 
by  the  greater  time  required  to  perform  the  operation.  Ordi- 
narily it  is  said  that  from  50  to  100  bales  and  even  more  can  be 
turned  out  in  an  hour  by  the  usual  process,  whereas  perhaps  not 
half  that  numbei^  can  be  prepared  when  devices  of  the  character 
here  referred  to  are  employed.  In  short,  while  it  is  possible  by 
special  pains  and  effort  to  put  as  much  as  50,000  pounds  of 
square  cotton  in  a  standard  car,  and  while  it  is  practicable  to 
11 1.  C.  C.  Rep. 


388  INTERSTATE  COMMERCE  REPORTS. 

load  to  about  that  weight  bj  tlie  use  of  certain  appliances  for 
increasing  the  density  of  the  bales,  all  of  which  add  materially 
to  the  cost  of  compression  and  loading,  the  general  fact  appears 
to  be  that  square-bale  cotton  as  usually  compressed  does  not  con- 
veniently load  more  than  about  25,000  or  26,000  pounds.  It 
should  be  stated,  however,  that  there  is  considerable  difference  in 
the  size  and  shape  of  square  bales  produced  in  different  local- 
ities and  by  different  compresses  of  the  same  general  type.  This 
may  be  due  in  a  measure  to  differences  in  the  quality  or  condition 
of  the  cotton  but  is  mainly  caused,  as  we  understand,  by  greater 
care  in  some  cases  in  tying  the  bales  while  the  pressure  is  applied. 
Possibly  the  varying  circumstances  of  the  ownership  of  the  com- 
press plants  furnish  some  explanation  of  the  variations  in  density 
and  form  of  the  compressed  bales.  In  the  territory  west  of  the 
Mississippi  river  and  in  the  Mississippi  valley  region  the  carriers 
have  nothing  to  do  with  the  compress  operations,  while  in  tho 
easterly  and  southeasterly  portions  of  the  cotton  belt  the  carriers 
are  more  or  less  interested  in  the  compress  plants  and  perhaps  to 
a  limited  extent  do  their  own  compressing.  Whatever  the  reason, 
it  seems  to  be  the  fact  that  in  the  last-named  territory  the  com- 
pressed bales  are  of  somewhat  greater  density  and  more  uniform 
size,  with  the  result  that  car  loadings  of  30,000  pounds  and  up- 
wards are  frequent  if  not  usual. 

In  this  connection  it  may  be  noted  that  the  ordinary  square- 
bale  compression  is  designed  to  comply  with  the  rules  of  the  port 
shipping  associations  which  call  for  a  density  of  22^^^^  pounds  per 
cubic  foot.  As  a  large  part  of  the  cotton  is  exported,  and  as  the 
above  stated  density  meets  the  requirements  of  ocean  carriage,  it 
was  natural  that  the  same  density  should  become  the  standard 
for  rail  transportation.  It  was  equally  natural  that  the  mechan- 
ism which  produced  the  standard  density  at  the  lowest  cost  should 
be  extensively  employed,  and  this  appears  to  be  the  ordinary 
square-bale  compress. 

The  foregoing  briefly  describes  the  methods  of  compression 
now  in  general  use  and  applied  to  probably  ninety  per  cent  or 
more  of  the  cotton,  not  including  the  comparatively  small  portion 
which  moves,  mostly  for  short  distances,  in  the  plantation  or 
uncompressed  form.  ^ 
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The  device  or  process  employed  by  complainant  for  compress- 
ing cotton  is  altogether  diflFerent.  This  is  the  invention  of  one 
George  A.  Lowry,  and  by  its  use  a  cylindrical  bale  is  produced 
which  is  known  as  a  "round"  bale  or  "Lowry"  bale.  Without 
attempting  an  accurate  description  of  the  process,  it  is  sufficient 
to  say  that  the  Knt  cotton  in  its  fluffy  condition  as  it  comes  from 
the  gin  is  fed  into  a  hopper  at  the  top  of  the  machine  and  there 
passed  through  slots  which  arrange  the  lint  on  a  revolving  column 
of  cotton  beneath,  this  revolving  column  of  cotton  being  held  up 
against  the  head-plate  with  such  pressure  that  the  cotton  is  com- 
pressed as  it  goes  down  through  the  slots  and  remains  compressed 
until  the  entire  bale  is  formed.  The  cotton  is  not  squeezed  to- 
gether, as  is  the  case  in  square-bale  compression,  and  therefore 
the  bale  made  in  this  way  retains  its  shape  and  density  without 
expansion.  It  has  a  density  of  45  to  47  pounds  per  cubic  foot  and 
weighs  about  250  pounds.  The  diameter  of  such  a  bale  is  about 
18  inches,  perhaps  a  trifle  more,  and  its  length  from  36  to  38 
inches.  Compared  with  the  power  compress  it  is  an  inexpensive 
machine,  costing  from  $3,500  to  $4,000.  It  is  designed  to  be 
and  is  in  fact  installed  and  used  in  connection  with  the  gin,  in 
much  the  same  manner  as  the  mechanism  used  for  producing  the 
flat  or  plantation  bale.  Its  speed  is  from  8  to  10  bales  an  hour. 
By  this  process  or  device  there  is  produced  at  the  gin,  where  the 
seed  is  separated  from  the  lint,  a  bale  of  high  density  and  com- 
plete in  every  respect  for  transportation  from  that  point  to  final 
destination.  Having  approximately  twice  the  density  of  the 
square  bale,  it  follows  that  the  space  occupied  is  only  about  half 
as  great  and  consequently  it  is  entirely  feasible  to  put  in  a  given 
car  twice  as  many  pounds  of  round-bale  cotton  as  of  square-bale 
cotton,  as  the  latter  is  commonly  loaded.  In  short,  a  given  quan- 
tity of  cotton  in  round  bales  can  be  transported  in  half  the  num- 
ber of  cars  ordinarily  used  for  transporting  it  in  the  square-bale 
form.  Indeed,  the  testimony  shows  and  it  appears  to  be  the  fact 
that  cars  can  be  loaded  with  Lowry  cotton  without  difficulty  to 
ten  per  cent  above  marked  capacity,  or  to  the  full  limit  allowed 
by  the  carriers. 

The  above  described  round-bale  device  is  covered  by  letters 
patent  which  are  owned  by  complainant  and  which  appear  to 
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have  a  number  of  years  yet  to  nm.  The  complainant  therefore 
enjoys,  and  rightfully,  a  monopoly  of  this  particular  process  an»l 
can  dictate  the  terms  upon  which  it  may  be  used  during  the  life 
time  of  the  patents.  This  round-bale  machine  is  sold  or  lease! 
by  complainant  at  the  option  of  the  ginner.  On  a  sale  outright 
the  price  is  understood  to  be  $3,500,  and  leases  are  made  upon  a 
corresponding  basis.  It  is  not  suggested  in  any  quarter  that 
these  are  unreasonable  terms,  but  obviously  the  complainant  will 
be  at  liberty  until  the  expiration  of  the  patents  to  advance  the 
price  or  vary  the  terms  as  may  seem  to  be  for  its  interest  In 
other  words,  the  public  will  not  have,  for  some  years  at  least,  the 
benefit  of  competition  in  furnishing  machinery  for  baling  cotton 
by  the  Lo\vry  process. 

To  some  extent  the  complainant  has  bought  and  sold  Lowry 
cotton,  but  it  has  confessedly  engaged  in  that  business  not  for  the 
direct  profit  obtainable  therefrom  but  solely  to  introduce 
the  round-bale  process  and  promote  its  adoption.  The  amount 
of  such  cotton  handled  during  the  season  of  1901-02 — ^the  seas<Hi 
beginning  the  first  of  September — ^was  238,000  bales ;  in  1902- 
03,  473,000  bales;  in  1903-04  260,000  bales.  The  vol- 
ume of  its  dealings  during  the  present  season  is  not  indicated  by 
the  record.  It  does  not  distinctly  appear  whether  any  consider- 
able quantity  of  cotton,  in  addition  to  that  purchased  by  com- 
plainant, is  baled  by  the  Lowry  method  but  we  infer  from  the 
testimony  that  the  amount  is  comparatively  small. 

There  are  a  number  of  other  methods  of  producing  a  round  or 
cylindrical  bale  in  connection  with  the  operation  of  ginning.  Of 
these  the  only  one  which  appears  to  be  much  in  use  is  owned 
or  was  o\\Tied  by  the  American  Cotton  Company.  This  device 
makes  a  bale  bv  arranging  the  lint  cotton  as  it  comes  from  the 
gin  in  the  form  of  a  lap,  like  a  piece  of  carpet,  and  then  rolling 
up  the  lap  into  a  bale  under  pressure  applied  by  two  rollers.  The 
bale  thus  produced  weighs  about  250  pounds  and  has  a  density 
of  30  to  33  pounds  per  cubic  foot  Bales  of  this  description 
readily  provide  a  loading  of  40,000  to  45,000  pounds  in  a  stand- 
ard box  car.  The  American  Cotton  Company  appears  to  be 
the  principal  rival  of  complainant  in  exploiting  the  round  bale 
process,  as  the  latter's  president  stated  that  they  were  in  competi- 
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tion  "at  all  points  throughout  the  south."  N'either  the  cost  of 
compression  by  the  American  Cotton  Company's  method  nor  the 
terms  upon  which  its  machines  may  be  obtained  were  disclosed  at 
the  hearing,  but  it  is  understood  to  be  a  patented  process  con- 
trolled by  that  company  or  its  successors. 

There  was  a  good  deal  of  testimony  as  to  the  relative  cost  of 
baling  cotton  by  the  square-bale  and  Lowry  methods  respectively, 
and  as  to  the  relative  desirability  to  the  producer  and  the  con- 
sumer of  these  different  modes  of  compression.  As  to  the  matter 
of  expense  the  general  fact  appears  to  be  that  the  cost  of  com- 
pressing a  given  quantity  of  cotton  into  round  bales  is  materially 
greater  than  the  cost  of  putting  it  into  square  bales.  In  other 
words,  having  regard  to  the  cost  of  machinery  and  oper- 
ation, the  round-bale  process  is  considerably  more  expensive  than 
the  other.  As  to  the  comparative  utility  of  the  two  methods  the 
evidence  is  quite  conflicting.  The  complainant  insists  that  the 
round  bale  is  much  better  suited  to  transportation,  that  it  re- 
quires less  weight  and  cost  of  bagging,  that  it  practically  pre- 
vents the  introduction  of  foreign  substances  into  the  bale  and 
that  it  is  superior  in  other  respects.  The  interveners  on  the  other 
hand  claim  that  cotton  may  be  injured  by  the  round-bale  process, 
either  because  the  great  density  damages  the  fiber  or  because  the 
cotton  deteriorates  if  subjected  to  such  heavy  pressure  while  in 
the  green  or  oily  state  in  which  it  is  ginned.  They  also  contend 
that  the  square-bale  method  is  better  suited  to  the  nature  of  the 
cotton  industry  and  operates  to  the  advantage  of  the  cotton  pro- 
ducer. It  is  not  perceived  that  the  former  claim  is  material. 
Whether  the  one  process  is  better  or  worse  than  the  other  as  re- 
spects the  condition  of  the  cotton  when  it  reaches  the  consumer  is 
a  matter  of  private  concern  which  does  not  affect  the  public  obli- 
gations of  the  carrier. 

These  differences  of  method  are  radical  and  involve  diverse 
results  in  the  handling  of  cotton.  Under  the  sqrrrn-bale  system 
it  becomes  necessary  to  transfer  the  plantation  bale  from  the  gin 
to  some  point  where  a  compress  plant  is  located.  Mainly  be- 
cause of  their  great  cost  and  partly  perhaps  for  other  reasons, 
the  number  of  such  plants  is  comparatively  small  and  in  con- 
sequence the  business  of  compressing  cotton  by  this  method  ia 
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highly  concentrated.  On  the  other  hand,  the  round-bale  device 
produces  a  finished  bale  at  the  place  where  the  ginning  operation 
is  performed.  As  the  ginning  points  are  very  numerous  it  is 
evident  that  the  round-bale  system  would  greatly  diffuse  the  com- 
pression industry.  By  one  system  the  entire  volume  of  cotton 
would  be  compressed  at  perhaps  not  more  than  240  compress 
points;  by  the  other  system  it  would  be  scattered  through  thous- 
ands of  different  localities.  Generally  speaking,  the  diffusion 
of  an  industry  is  regarded  as  a  social  and  economic  advantage. 
In  the  case  of  cotton,  however,  the  benefits  of  diffusion  are  more 
or  less  offset,  or  seem  so  to  be,  by  a  somewhat  exceptional  feature. 
The  cotton  produced  in  each  neighborhood  and  indeed  on  each 
plantation  is  of  various  distinguishable  grades  or  qualities,  the 
number  of  which  appears  surprisingly  large.  The  average  con- 
sumer, however,  ordinarily  wants  only  a  single  grade,  or  at  most 
a  very  few  grades,  depending  upon  the  particular  kind  of  goods 
which  he  manufactures.  As  a  practical  matter,  therefore,  it  be- 
comes necessary  to  assemble  a  large  quantity  of  cotton  at  some 
convenient  place  where  it  can  be  classified  or  separated  into 
grades  to  meet  the  varying  requirements  of  the  trade.  This 
needful  classification  of  the  cotton  is  now  effected,  for  the  most 
part  if  not  altogether,  at  the  places  where  the  cotton  is  com- 
pressed into  square  bales,  for  at  each  of  those  places  the  product 
of  quite  a  large  territory  is  brought  together  and  the  opportunity 
thereby  afforded  for  dividing  it  into  different  grades.  In  short, 
the  compress  point  becomes  a  classification  point,  and  thus  the 
necessary  assembling  of  large  masses  of  cotton  for  the  purposes 
of  grading  is  provided  for  by  the  concentration  required  for  com- 
pressing cotton  by  the  square-bale  process.  The  square-bale 
method,  therefore,  is  less  jvanting  in  economy  of  time  and  labor 
than  would  at  first  be  supposed  because  it  seems  to  fit  in 
with  a  peculiarity  of  the  cotton  business  for  which  provision 
needs  to  be  made.  It  may  not  be  as  scientific  or  suitable  as  the 
round-bale  process  but  it  appears  to  accommodate  in  large  meas- 
ure an  important  condition  of  the  cotton  industry. 

To  this  may  be  added  a  further  word  respecting  the  relative 
cost  of  the  two  methods,  because  the  direct  and  indirect  expense 
of  preparing  the  cotton  for  market  falls  ultimately  upon  the  pro- 
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ducer.  It  is  quite  true  that  a  Lowry  machine  costs  perhaps  not 
more  than  one  twentieth  as  much  as  a  modem  square-bale  com- 
press plant;  but  on  the  other  hand,  since  the  Lowry  process 
requires  a  machine  in  connection  with  every  gin,  the  num- 
ber of  machines  necessary  to  compress  a  crop  of  cotton  would  be 
extremely  large.  For  example,  the  complainant's  president 
testified  that  in  the  state  of  Texas  there  are  only  68  square  com- 
presses, whereas  it  would  require  4,000  Lowry  machines  to  com- 
press the  present  cotton  output  of  that  state.  Obviously,  on  any 
such  basis  as  that,  the  general  substitution  of  the  round-bale  pro- 
cess would  involve  an  expenditure  several  times  greater  than  the 
present  aggregate  investment  in  square  compress  plants. 

The  rates  applied  to  the  carriage  of  cotton  have  been,  almost 
without  exception,  by  the  hundred  pounds  without  regard  to 
quantity,  and  they  appear  to  be  everywhere  on  that  basis  at  the 
present  time.  That  is,  there  are  no  carload  and  less  than  car- 
load rates  on  this  commodity.  In  most  if  not  all  cases  there  is 
a  rate  on  uncompressed  cotton,  meaning  thereby  the  flat  or  plan- 
tation bale,  and  a  lower  rate  on  compressed  cotton,  meaning 
thereby  the  ordinary  square  bale  of  commerce.  It  is  somewhat 
inaccurate,  however,  to  describe  the  rate  on  compressed  cotton  as 
a  ^lower  rate"  than  is  applied  to  uncompressed  cotton.  In  other 
words,  the  difference  between  such  rates  does  not  exactly  cor- 
respond to  the  customary  relations  between  carload  and  less  than 
carload  rates.  In  point  of  fact  the  rate  is  generally  made  on 
uncompressed  cotton  and  out  of  that  rate  a  fixed  allowance  is 
made  for  compression,  usually  at  the  carrier's  option.  The 
amount  thus  allowed  is  different  in  different  districts.  In  the 
Mississippi  valley,  for  example,  the  allowance  is  invariably  10 
cents  per  hundred  pounds  without  regard  to  destination ;  in  the 
more  easterly  districts  it  is  less,  sometimes  as  low  as  6  cents. 
Moreover,  in  the  latter  territory  the  allowance  is  not  always  the 
same  but  may  be  smaller  when  the  cotton  is  shipped  to  nearby 
mills  or  ports  and  larger  when  it  is  shipped  to  more  remote  points 
of  consumption  or  export  Such  varying  allowances,  however, 
are  unlike  the  differences  between  carload  and  less  than  carload 
rates  because  the  larger  allowance  appears  to  be  accorded  not 
for  reasons  of  economy  but  from  circumstances  of  competition. 
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Indeed,  thcj  carriers  assert,  and  to  a  considerable  extent  at  least 
it  seems  to  \xi  the  casc^  that  the  allowance  for  compression  had 
its  ori<riii  iiiaijily  in  cuinpetitive  conditions  rather  than  in  the 
reJiiC(.Ml  cost  of  transportation  resulting ^'from  heavier  loadings 
of  the  compressed  article.  In  numerous  instances  at  the 
])resent  tiiiK»  the  allowance  is  not  made,  except  for  competitive 
reasons,  where  the  distances  are  comparatively  short.  In  other 
words,  there  are  many  cases  where  the  carrier  finds  it  more 
profitable  to  transport  the  uncompressed  cotton  at  the  uncom- 
pressed rate  than  to  make  the  customary  allowance  for  com- 
pression. In  such  cases  no  allowance  appears  to  be  made  unless 
for  the  j)urpose  of  meeting  competition. 

There  is  an  apparent  exception  to  the  general  statement  above 
made.  The  rates  from  East  St.  Louis  to  the  Xorth  Atlantic  sea- 
board, which  are  the  sj)ecial  subject  of  complaint  in  this  proceed- 
ing, ar(j  not  in  tenns  made  on  the  theory'  of  an  allowance  for  com- 
pression. For  example,  the  rate  on  uncompressed  cotton  to  New 
York  is  421^  cents  and  the  rate  on  compressed  cotton  30  cents- 
While  this  difference  is  greater  than  the  compression  allowance 
in  southern  territory  it  is  understood  to  equal  the  prevailing  com- 
pression cliarge  at  East  St.  Louis  and  in  the  territory  west  of  the 
Alississippi  river.  However,  any  distinction  in  the  form  of  the 
tariffs  is  quite  unimportant,  because  the  uncompressed  rate  ap- 
pears to  1)0  always  121/^  cents  higher  than  the  compressed  rate 
without  regard  to  destination.  It  is  even  more  unimportant  for 
the  further  reason  that  practically  no  uncompressed  cotton  moves 
from  Kast  St.  Louis.  The  421'o-cent  rate  is  therefore  virtually 
a  paper  rate,  since  any  traffic  moving  under  it  is  insignificant. 

As  a  reason  for  not  making  carload  and  less  than  carload  rates 
it  is  said  that  commercial  conditions  render  such  a  distinction 
unnecessary.  In  the  jmrchase  and  sale  of  cotton  the  ordinary 
unit  is  a  hundred  bales.  There  are  occasional  transactions  in 
fifty  bale  lots,  and  perhaps  a  few  in  twenty-five  bale  lots,  but  the 
great  ])ulk  of  the  cotton  is  bought  and  sold  in  hundred  bale  lots 
or  multiples  of  that  numlx?r.  This  being  so,  it  rarely  happens 
that  a  shipment  is  offered  of  less  than  fifty  bales,  or  an  ordijiarj 
carload  of  square  cotton,  while  most  shipments  involve  the  use 
of  two  or  more  cars.     In  other  words,  the  requirements  of  the 
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trade  and  the  circumstances  under  which  cotton  is  handled  oper- 
ate to  bring  about,  as  experience  shows,  the  practical  equivalent 
of  a  carload  minimum  of  about  25,000  or  26,000  pounds. 
Therefore,  as  the  cotton  moves  for  the  most  part  in  carload 
quantities  there  is  no  occasion  for  a  difference  between  carload 
and  less  than  carload  rates.  This  claim  is  supported  in  a  gen- 
-eral  way  by  statements  produced  at  the  hearing  of  actual  load- 
ings from  a  representative  shipping  point.  While  these  state- 
ments show  considerable  variations,  they  indicate  that  the  ordi- 
nary loading  approximates  fifty  square  bales  and  that  the  appli- 
cation of  carload  and  less  than  carload  rates  to  compressed  cot- 
ton, the  carload  minimum  being,  say,  25,000  pounds,  would  re- 
sult in  no  material  change  from  present  loadings.  It  follows 
that  a  requirement  to  that  effect,  if  it  were  desirable  to  enforce 
it,  could  be  readily  complied  with  by  square-bale  shippers. 

A  further  reason  for  the  same  rates  on  any  quantity  is  found 
in  the  offerings  of  uncompressed  cotton  at  the  country  stations 
and  its  movement  to  the  compress  points.  Not  only  does  the 
size  of  the  plantation  bale  limit  the  loadings  to  about  25  bales, 
but  the  amount  of  such  cotton  delivered  at  many  of  the  country 
stations  from  day  to  day  is  so  small  that  shipments  to  the  com- 
press would  be  more  or  less  delayed  if  materially  heavier  load- 
ings were  required  as  the  condition  upon  which  carload  rates 
could  be  obtained.  As  a  practical  matter,  therefore,  the  appli- 
cation of  carload  and  less  than  carload  rates  would  have  to  be 
limited  to  the  compressed  cotton ;  and  this  would  apparently  in- 
terfere with  the  long-established  practice  of  making  through 
rates  from  the  point  where  the  cotton  originates.  In  short,  a 
carload  rule  would  widely  disturb  existing  conditions  and  in- 
volve a  general  readjustment  of  cotton  rates. 

For  the  most  part  if  not  altogether  the  rates  on  cotton  apply 
from  points  of  origin  regardless  of  the  place  of  compression. 
The  rate  actually  paid  is  the  through  rate  from  the  point  where 
the  cotton  is  ginned  or  the  plantation  bale  first  loaded,  though 
it  may  move  to  the  compress  point  on  a  local  rate.  In  such  case, 
however,  the  amount  paid  for  taking  the  cotton  to  the  compress 
is  credited  on  the  through  rate  from  origin  to  destination  when 
the  cotton  is  shipped  out  from  the  compress  point. 
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The  steamships  carrying  export  cotton  accord  lower  rates  cm 
the  round-bale  article.  This  is  because  its  greater  density  per- 
mits a  greater  weight  to  be  loaded  in  the  same  space,  and  per- 
haps to  some  extent  because  it  is  easier  to  handle.  In  the  nature 
of  the  case  vessel  rates  are  based  largely  upon  space  occupied, 
because  the  capacity  of  a  vessel  is  fixed  and  limited,  whereas  the 
capacity  of  a  railroad  is  practically  indefinite  to  the  extent  of 
available  equipment.  From  the  Gulf  ports  the  foreign  rate  on 
round-bale  cotton  appears  to  be  about  two-thirds  the  rate  on 
square-bale  cotton.  For  example,  if  the  rate  on  square  cotton  is 
36  cents  from  Galveston  to  a  foreign  destination,  the  round-bale 
rate  to  the  same  place  would  be  24  cents.  It  appears,  however, 
that  coastwise  steamers  from  Gulf  ports  and  South  Atlantic  ports 
to  North  Atlantic  ports  make  no  difference  in  rates  between 
round-bale  and  square-bale  cotton.  From  North  Atlantic  ports 
to  foreign-  destinations  the  ocean  rate  on  round  bales  is  about 
three-fourths  the  square-bale  rate.  That  is  to  say,  when  the 
rate  from  Boston  is  12  cents  on  square  cotton,  the  rate  on  round 
cotton  would  be  9  cents.  It  also  appears  that  round-bale  cotton 
gets  a  somewhat  more  favorable  rate  of  insurance. 
-  During  a  period  of  about  two  years  beginning  with  the  cotton 
season  of  1900,  as  we  understand,  it  appears  that  complainant 
was  allowed  a  lower  rate  on  shipments  of  round-bale  cotton  from 
East  St.  Louis  to  the  North  Atlantic  seaboard,  both  on  cotton  for 
export  and  that  for  domestic  consumption  in  the  New  England 
mills.  No  tariff  establishing  such  lower  rates  was  published 
or  filed.  The  rate  actually  paid  by  complainant  was  10  cents 
less  than  the  published  tariff,  on  both  domestic  and  export  cot- 
ton, and  this  lower  rate  seems  to  have  been  accepted  by  all  the 
roads  leading  from  East  St.  Louis  to  New  York  and  New  Eng- 
land points,  except  the  Pennsylvania  system  which  refused  to 
make  any  concession.  There  was  rather  sharp  dispute  as  to 
whether  the  tariff  rate  was  charged  in  the  first  instance  and  the 
10  cents  afterwards  refunded,  or  whether  the  shipper  simply 
paid  the  lower  rate.  The  testimony  indicates  that  the  greater 
portion  of  the  cotton  carried  at  the  reduced  rate  was  exported, 
and  in  such  cases  the  complainant  appears  to  have  paid  only  20 
cents  as  the  inland  portion  of  a  through  rate  to  the  foreign  des- 
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tination.  On  domestic  sliipments  to  New  England  points  it 
would  seem  that  the  tariff  rate  was  paid,  at  least  in  some  in- 
stances, and  10  cents  per  hundred  thereafter  refunded.  This 
was  manifestly  unlawful  and  known  to  be  so  by  both  parties  to 
the  transaction.  The  complainant  was  perfectly  aware  that  no 
tariff  authorized  the  rate  which  it  received,  and  the  carriers  in 
granting  the  concession  acted  in  plain  violation  of  law.  The 
refunding  of  a  part  of  the  tariff  rate,  when  that  occurred,  was 
not  the  honest  return  of  an  overcharge  but  simply  and  purely 
the  payment  of  a  rebate.  In  this  proceeding,  however,  neither 
the  form  of  the  transaction  nor  its  illegal  character  need  to  be 
considered,  but  the  fact  that  round-bale  cotton  was  carried  for 
about  two  years  from  East  St.  Louis  to  the  North  Atlantic  sea- 
board on  a  20-cent  basis  may  properly  be  taken  into  account. 
To  what  extent  concessions  were  made  during  the  same  period 
on  square-bale  cotton  does  not  appear,  but  enough  was  stated  by  a 
witness  for  complainant  to  show  that  less  than  tariff  rates  were 
paid  during  the  same  period  on  more  or  less  of  the  square-bale 
shipments.  The  rebates  on  square-bale  cotton  were  probably  not 
as  great  nor  as  generally  allowed  as  on  complainant's  shipments; 
but  the  difference  in  actual  rates,  in  many  cases  if  not  generally, 
was  materially  less  than  the  difference  between  20  cents  and  the 
rate  named  in  the  tariff. 

After  this  lower  rate  had  been  allowed  for  about  two  years, 
as  above  stated,  the  carriers  refused  to  continue  the  concession 
ancl  declared  their  intention  to  exact  the  full  tariff  rate.  There- 
upon a  suit  was  brought  by  this  complainant  against  the  Cleve- 
land, Cincinnati,  Chicago  &  St.  Louis  Railway  Company,  one 
of  the  defendants  herein,  to  enjoin  the  charging  of  a  higher  rate 
than  had  been  accorded  during  the  period  mentioned,  and  in 
that  suit  a  temporary  injunction  was  granted.  A  motion  to 
vacate  this  injunction  was  denied  and  the  injunction  continued 
pending  the  trial  of  the  cause,  on  condition  that  complainant 
give  a  bond  to  pay  the  increased  charges  if  it  failed  in  the  suit. 
Such  bond  was  given  but  the  testimony  shows  that  the  complain- 
ant has  not  since  tendered  any  shipments  of  cotton  to  that  com- 
pany.    The  case  has  not  been  tried  on  the  merits. 

The  foregoing  appear  to  be  the  principal  facts  relating  to  the 
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question  to  be  determined,  but  some  further  facts  will  be  stated 
and  inferences  drawn  as  we  proceed  to  examine  the  complain- 
ant's demand  and  the  grounds  upon  which  it  is  urged.  Brief- 
ly stated,  the  defendants  are  charged  widi  imposing  unreason- 
able rates  on  round-bale  cotton  which  readily  loads  45,000 
poimds  or  more,  because  they  have  for  years  and  do  now  carry 
at  the  same  rate  square-bale  cotton  which  ordinarily  loads  only 
about  half  as  much.  It  is  conceded  that  round-bale  cotton  as 
such  is  not  entitled  to  more  favorable  rates  and  therefore  the 
demand  in  form  is  that  any  cotton  in  carloads  of  45,000  pounds 
and  upwards  shall  be  accorded  lower  rates  than  are  or  may  be 
applied  when  cars  are  less  heavily  loaded.  This  demand  is 
based  mainly  on  the  reduced  cost  and  consequently  greater  profit 
to  the  carrier  resulting  from  heavier  loadings.  Other  facts  re- 
lied upon  to  support  the  contention  are  the  lower  rates  at  which 
complainant's  cotton  was  carried  by  certain  of  the  defendants 
during  the  period  above  mentioned,  the  differential  allowed  on 
ocean  shipments  of  round-bale  cotton  to  foreign  destinations  and 
the  greater  expense  of  compressing  cotton  by  the  round-bale  pro- 
cess. The  complainant's  case  has  been  presented  with  great  a- 
bility  and  is  entitled  to  serious  consideration. 

It  will  be  observed  that  the  defendants,  with  two  exceptions, 
are  carriers  having  lines  between  East  St  Louis  and  the  North 
Atlantic  seaboard,  and  it  is  against  those  carriers  that  the  com- 
plaint is  specifically  directed.  No  cotton  originates  on  any  of 
those  lines  nor  are  they  concerned  in  the  methods  by  which  it  is 
collected  and  handled  at  the  points  of  origin.  They  receive  the 
cotton  in  carload  quantities  for  the  most  part  and  transport  it 
to  the  East  for  domestic  consumption  and  for  export.  If  the 
question  raised  could  properly  be  confined  to  the  defendants  in 
this  proceeding  the  complainant's  argument  would  be  more 
plausible.  We  are  of  the  opinion,  however,  that  the  case  should 
be  more  broadly  considered  and  that  we  should  take  into  account 
the  effect  of  the  ruling  sought  upon  other  lines  and  routes  and 
the  general  conditions  of  the  cotton  industry. 

As  already  stated,  the  rates  on  cotton  are  uniformly  made  and 
have  been  for  a  long  time  by  the  hundred  pounds  without  regard 
to  quantity,  that  is,  without  any  difference  between  carload  and 
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less  than  carload  shipments.  Xow,  it  seems  evident  that  com- 
plainant's demand  could  not  be  complied  with,  as  a  practical 
matter,  ^nthout  departing  from  this  long  standing  custom  and 
establishing  some  minimimi  quantity  or  weight  of  car  loading 
which  should  receive  a  lower  rate.  The  propriety  of  such  a 
change  and  its  probable  effect  are  involved  in  the  question  to  be 
decided.  The  carriers  apply  rates  on  cotton  in  any  quantity^ 
whether  square  bales  or  round  bales,  making  the  same  rates  and 
the  same  allowances  for  compression  in  one  case  as  in  the  other, 
and  they  refuse  to  allow  lower  rates  based  upon  car  loadings. 
Is  such  refusal  a  violation  of  law  ? 

It  would  seem  that  a  lower  car-load  rate  is  in  the  nature  of  a 
premiimi  for  hea\y  loading.  Certain  rates  are  established 
which  apply  on  smaller  shipments  and  lower  rates  accorded 
when  a  given  quantity  or  weight  of  an  article  is  placed  in  a  sin- 
gle car.  In  effect  the  car-load  rate  is  granted  upon  a  condition 
in  respect  of  loading.  The  minimum  amount  which  thus  se- 
cures the  lower  carload  rate  is  usually  not  more  than  half  and 
frequently  less  than  half  the  weight-carrying  capacity  of  the 
car  provided.  For  bulky  articles  the  minimum  is  often  deter- 
mined by  the  space  capacity  of  the  car,  but  so  far  as  weight  is 
concerned  the  minimum  is  ordinarily  very  much  below  carrying 
capacity.  To  this  general  rule  there  appear  to  be  a  few  excep- 
tions, the  most  notable  perhaps  being  grain  and  grain  products 
which  sometimes  though  not  generally  have  a  minimum  of  car 
capacity  or  nearly  that  amount.  In  such  cases,  however,  where 
the  usual  minimum  is  greatly  increased,  it  does  not  follow  that 
there  is  a  corresponding  reduction  of  the  rate  on  that  account. 
The  usual  carload  rate  is  not  applied  to  the  usual  minimum  and 
then  a  lower  rate  provided  for  loadings  to  the  increased  mini- 
mum, but  rather  the  carload  rate  is  applied  only  to  the  increased 
minimum  loading.  In  other  words,  the  exceptions  to  the  gener- 
al rule  may  be  regarded  as  instances  of  more  favorable  carload 
Tates  but  on  less  favorable  conditions  than  are  ordinarily  im- 
posed. Moreover,  in  the  case  of  grain  and  grain  products,  when 
car  capacity  or  other  exceptionally  high  minimum  is  fixed  for 
carload  rates,  the  condition  imposed  can  be  complied  with  by 
all  shippers,  or  at  least  by  one  shipper  as  well  as  another.  In 
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this  respect  there  is  a  marked  and  material  difference  between 
cotton  and  the  articles  named. 

If  there  ought  to  be  carload  and  less  than  carload  rates  on 
compressed  cotton,  it  is  not  easy  to  see  why  the  carload  mini- 
mum should  be  so  much  higher  in  proportion  to  carrying  capac- 
ity than  is  usually  fixed  as  the  basis  of  carload  rates.  What 
peculiarity  has  this  article,  or  under  what  special  circumstances 
is  it  transported,  that  an  exceptionally  high  minimum  should  be 
the  required  condition  of  carload  rates  ?  Why  should  most  arti- 
cles be  carried  at  carload  rates  with  loadings  of  not  more  than 
half  of  car  capacity  and  cotton  be  denied  carload  rates  except 
in  loadings  that  approximate  capacity?  What  legitimate  dis- 
tinction is  there  in  this  regard  between  cotton  and  other  commod- 
ities ? 

These  questions  naturally  arise  and  they  invite  attention  to 
the  status  of  complainant  and  the  purpose  which  it  evidently  has 
in  \dew.  The  complainant  is  neither  a  cotton  grower  nor  a 
cotton  spinner.  The  object  of  its  incorporation  is  to  sell  or 
lease  a  patented  device  for  baling  cotton.  Incidentally  it  is 
engaged  to  some  extent  in  the  purchase  and  sale  of  round-bale 
cotton,  not  as  an  independent  and  regular  business  but  solely  to 
aid  the  introduction  and  use  of  its  machine.  Its  real  object  is 
to  supersede  the  other  and  customary  modes  of  compressing  cot- 
ton by  a  mechanical  contrivance  which  it  controls.  This  is  en- 
tirely proper  and  even  commendable,  but  the  fact  is  not  without 
importance  that  the  complainant  as  the  owner  of  a  special  pro- 
cess for  baling  cotton  has  no  interest  in  that  article  either  as  pro- 
ducer or  consumer.  The  rates  at  which  cotton  is  carried  are  of 
no  more  concern  to  complainant  than  they  are  to  any  other  dealer 
in  cotton  machinery.  Undoubtedly  a  lower  charge  for  trans- 
porting cotton  would  enure  to  the  public  benefit,  but  that  is  a 
matter  of  comparative  indifference  to  the  complainant.  Its  in- 
terests would  not  be  promoted  by  a  general  reduction  or  injured 
by  a  general  advance  in  cotton  rates.  Every  purpose  of  com- 
plainant would  be  as  fully  accomplished  by  continuing  the  pres- 
ent rates  for  carloads  of  45,000  pounds  and  upwards  and  in- 
creasing the  rates  for  smaller  shipments  as  by  continuing  the 
present  rates  on  small  loadings  and  reducing  the  rates  on  car- 
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loads  of  the  proposed  mmimnin.  The  only  thing  really  wanted 
is  a  readjustment  of  cotton  rates  so  that  instead  of  a  rate  per  100 
pounds  without  regard  to  quantity  there  shall  be  one  rate  on  cot- 
ton as  ordinarily  loaded  and  a  lower  rate  when  45,000  pounds  or 
more  are  placed  in  a  car. 

That  this  and  nothing  else  is  sought  by  complainant  has  been 
virtually  conceded  throughout  the  inquiry  and  abundantly  ap- 
pears from  the  record.  Early  in  the  first  hearing  a  question 
was  asked  by  a  member  of  the  Commission  and  answered  by  com- 
plainant's counsel  as  follows : 

^'Question:  You  have  put  in  issue  the  rates  from  East  St. 
Louis  to  New  York.  The  rate  is  now  30  cents.  The  rate  has 
been  20  cents.  Suppose  the  rate  on  compressed  cotton  generally 
were  reduced  to  20  cents ;  would  that  satisfy  your  complaint  ? 

^* Answer:  No,  your  honor,  we  cannot  live  under  that  condi- 
tion, because  our  compression  costs  more." 

Again,  at  a  later  hearing,  when  the  defendants  offered  to  show 
that  the  present  cotton  rates  are  reasonably  low,  another  Com- 
missioner remarked :  "I  do  not  understand  this  to  be  a  complaint 
as  to  the  rates,  except  as  to  the  relation  or  justness."  During 
the  colloquy  which  followed,  complainant's  counsel  among  other 
things  said : 

"In  other  words,  I  will  agree  that  if  the  Illinois  Central  Rail- 
road Company  consents  to  such  an  order  as  we  ask  that  tliey  may 
add  50  per  cent  to  their  rate  on  the  plantation  bale  and  I  will 
never  murmur.  It  is  the  differential  that  I  am  concerned 
about." 

Thus  it  plainly  apx)ears  that  the  sole  object  of  this  pro- 
ceeding is  a  carload  differential  based  upon  an  extremely 
high  carload  minimum.  And  complainant  demands  this  not 
in  the  interest  of  cotton  shippers  generally  but  manifestly  for 
the  purpose  of  having  lower  carload  rates  on  a  condition  which 
cotton  baled  by  its  process  can  easily  meet  but  which  other  ship- 
pers cannot  comply  with,  at  least  not  without  materially  greater 
trouble  and  expense  than  they  now  incur.  Merely  requiring 
carload  and  less  than  carload  rates  with  about  the  usual  car- 
load minimum  as  related  to  car  capacity,  say  25,000  pounds 
or  even  30,000  pounds,  would  not  be  of  the  least  benefit  to  com- 
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plainant  because  all  other  shippers  could  load  to  such  a  mini- 
mum and  thereby  obtain  the  same  carload  rates.  It  is  not 
asked  or  desired  that  carload  rates  shall  be  provided  which 
all  shippers  or  most  shippers  can  secure  without  added  ex- 
pense, but  carload  rates  based  upon  such  a  high  minimum  as 
will  inure  to  complainant's  advantage  as  the  exclusive  vendor 
of  a  particular  process  of  baling  cotton.  In  short,  ihe  con- 
fessed aim  of  complainant  is  to  have  carload  rates — whether 
higher  or  lower  than  present  rates  is  unimportant — dependent 
upon  an  unusual  and  difficult  condition.  It  evidently  believes, 
and  that  is  apparently  the  fact,  that  such  a  condition  could  not 
be  complied  with  by  most  cotton  shippers  without  materially 
increasing  their  present  expenses  for  compression  and  loading. 
Such  increased  expense  on  their  part  would  be  an  advantage  to 
complainant  simply  and  solely  because  it  would  increase  the 
desirability  of  complainant's  device  and  promote  its  adoption. 
We  can  understand  that  the  cotton  grower  would  be  benefited 
by  a  general  reduction  of  cotton  rates,  but  we  do  not  per- 
ceive that  the  grower,  or  the  middleman  as  such,  would  be  bene- 
fited by  a  differential.  It  seems  to  us,  therefore,  that  the 
proposed  change  is  sought  not  in  the  interest  of  the  cotton  pro- 
ducer or  the  cotton  dealer  but  for  the  purpose  of  increasing 
the  advantage  of  complainant's  method  of  preparing  the  article 
for  transportation.  In  our  judgment  the  defendants  are  un- 
der no  legal  obligation  to  afford  an  advantage  of  that  sort  No 
provision  of  the  regulating  statute  requires  the  carrier  to  pro- 
vide lower  rates  upon  a  condition  which  most  shippers  are  not 
prepared  to  meet,  and  which  they  could  meet  if  at  all  only  by 
a  considerably  increased  outlay;  and  we  do  not  feel  called 
upon  to  make  a  ruling  which  admittedly  leads  to  that  result 

Something  akin  to  this  in  principle  was  decided  by  the  Com- 
mission during  the  first  year  of  its  existence.  This  was  a 
case  where  the  carrier  allowed  a  discount  from  its  coal  rates  to 
consignees  receiving  not  less  than  30,000  tons  a  year.  This 
was  held  to  be  unlawful  on  the  ground  that  it  was  a  condition 
which  most  shippers  could  not  meet,  and  Judge  Cooley  in  that 
case,  speaking  of  the  carriers'  offer  of  a  lower  rate  on  30,000 
tons  yearly  shipments,  said  that  "a  discrimination  which  should 
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so  limit  the  offer  that  a  part  of  those  who  could  and  might  de- 
sire to  accept  it  would  be  excluded  from  its  benefits,  would 
for  that  very  reason  be  unjust  and  indefensible."  Providence 
Coal  Co.  V  Providence  &  W.  B.  Co.  1  I  C.  C.  Kep.  107,  1 
Inters.  Com.  Rep.  363. 

It  is  upon  the  same  theory  that  a  lower  rate  for  a  train  load 
than  for  a  carload  is  regarded  unlawful ;  because  it  is  in  effect 
allowing  lower  rates  upon  a  condition  which  only  a  few  ship- 
pers can  comply  with  and  consequently  is  an  injustice  to 
those  imable  to  ship  the  required  quantity. 

There  is  another  diflSculty  which  may  be  referred  to  in 
this  connection.  Where  rates  are  based  upon  the  hundred 
pounds  regardless  of  quantity,  there  is  of  course  no  particular 
inducement  to  the  shipper  to  make  heavy  car  loadings,  and 
actual  loadings  will  practically  be  detenhined  by  commercial 
conditions  and  the  requirements  of  the  trade.  As  would  nat- 
urally be  expected,  the  testimony  shows  that  the  great  bulk 
of  cotton  is  compressed  only  to  the  density  necessary  to  secure 
the  compression  allowance,  and  this  degree  of  compression  is 
effected  in  the  cheapest  manner.  The  result  is  that  most  of 
the  cotton  is  prepared  for  shipment  in  such  manner  and  form 
as  to  load  conveniently  about  25,000  or  26,000  pounds.  Some 
part  of  it,  however,  by  the  exercise  of  a  little  more  care  in  tying 
the  bales  and  loading  the  cars,  exceeds  the  minimum  density 
and  loads  30,000  pounds  and  upwards.  By  the  use  of  the 
Gadget  attachment  and  similar  devices  a  bale  of  still  greater 
density  is  produced  which  loads  readily  35,000  to  40,000 
pounds.  The  American  Cotton  Company's  bale  has  a  density 
of  about  33  pounds  and  conveniently  loads  40,000  to  45,000 
pounds.  The  complainant's  cotton  with  a  density  of  45  pounds 
and  upwards  permits  loadings  of  60,000  pounds  or  full  car 
capacity.  Even  the  ordinary  square  bales  can  by  unusual 
effort  and  at  considerable  expense  be  loaded  up  to  about  50,000 
pounds.  So  we  have  cotton  compressed  into  bales  of  differ- 
ent sizes  and  various  degrees  of  density,  with  feasible  load- 
ings ranging  from  25,000  pounds  to  60,000  pounds  and  more  in 
the  standard  car.  At  present  all  these  different  kinds  of  bales  are 
carried  at  the  same  rate  per  100  pounds  without  regard  to  the 
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amoimt  or  weight  loaded  in  a  car.  Now,  if  this  system  is  to 
be  set  aside  and  what  amounts  to  carload  and  less  than  carload 
rates  established,  why  should  the  minimum  be  placo^l  at  45,000 
pounds  ?  Logically,  the  complainant  might  ask  for  a  minimum 
of  60,000  pounds.  If  the  cost  principle  invoked  is  to  govern,  if 
rates  are  to  be  based  upon  the  weight  of  cotton  placed  in  & 
car,  how  can  the  regulation  be  consistently  limited  to  the  one 
minimum  proposed?  If  there  is  to  be  a  carload  minimum, 
why  should  it  be  fixed  at  a  figure  which  would  promote  the  in- 
terests of  the  two  principal  round-bale  methods  and  place  all 
square-bale  methods  at  more  or  less  disadvantage?  Yet  ihat 
is  precisely  what  the  complainant  seeks  to  accomplish  and 
that  would  be  the  expected  result  of  the  ruling  it  asks  for,  as  ite 
counsel  frankly  admit.  We  do  not  believe  that  the  law  re- 
quires such  an  adjustment.  On  the  contrary  it  appears  to  us, 
taking  the  whole  situation  and  aU  interests  into  account,  that 
the  present  system  of  cotton  rates  on  any  quantity  is  better 
suited  to  the  peculiarities  of  the  cotton  industry,  and  that  the 
rule  contended  for  by  complainant  would  tend  to  confusion  and 
probable  injustice. 

The  circumstance  that  foreign  steamship  lines  grant  a  dif- 
ferential to  round-bale  cotton  does  not  seem  to  bo  important. 
For  obvious  reasons  the  space  occupied  by  a  given  article  as  com- 
pared with  its  weight  is  of  much  greater  consequence  to  the 
ocean  carrier  than  to  the  rail  carrier,  and  it  does  not  follow  that 
the  latter  is  bound  to  grant  a  difference  in  rates  which  the  former 
sees  fit  to  allow. 

The  fact  that  complainant  for  a  couple  of  years  secured 
lower  rates  from  certain  carriers  undoubtedly  aids  the  com- 
plainant, though  its  force  is  much  impaired,  in  our  judgment, 
by  the  circumstances  under  which  the  concession  was  made. 
This  view  is  not  alone  based  upon  the  unlawful  character  of 
the  transaction  but  quite  as  much  upon  the  related  fact  that  un- 
authorized rates  were  more  or  less  granted  at  the  same  time 
to  square-bale  shipments.  Giving  due  weight  to  all  the  testi- 
mony bearing  upon  this  point  we  are  far  from  believing  that  it  is 
sufficient  of  itself  to  sustain  the  complainant's  demand. 

The  complainant's  case  rests  really  upon  the  contention  that 
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the  reduced  cost  of  hauling  effected  by  heavy  car  loadings  of 
round-bale  cotton  imposes  upon  the  carrier  the  obligation  to 
recognize  this  saying  of  expense  by  a  corresponding  reduction 
of  charges.  It  is  assumed,  or  at  least  not  denied,  that  the  30- 
cent  basis  from  East  St.  Louis  is  reasonable  as  applied  to  the 
ordinary  loading  of  cotton  but  that  basis  is  claimed  to  be 
unreasonable  when  the  loadings  are  greatly  increased.  What- 
ever may  be  the  merits  of  this  claim  as  an  abstract  proposition, 
we  cannot  admit  its  application  to  the  facts  of  this  case.  To 
adjust  rates  on  different  articles  on  the  basis  of  comparative 
cost  to  the  carrier  would  involve  a  wide  departure  from  ac- 
cepted theories  of  rate-making;  to  adjust  rates  on  the  same 
article  with  reference  to  cost  of  carriage  under  different  con- 
ditions would  be  still  more  radical.  If  the  rate  on  a  given 
article  is  reasonable  to  those  who  ship  the  great  bulk  of  that 
article  in  the  form  in  which  it  is  commonly  prepared  for 
transportation,  that  rate  in  our  opinion  does  not  become  im- 
reasonable  to  the  shipper  of  a  small  quantity  of  the  same 
article  merely  because  he  chooses  to  prepare  his  shipments  in 
a  form  which  affords  the  carrier  a  greater  profit  per  100  pounds. 
Particularly  is  this  so,  as  we  think,  when  the  preparation  of 
that  article  in  the  more  profitable  form  would  impose  some 
degree  of  hardship  upon  a  large  majority  of  shippers  because 
of  its  greater  expense  or  for  other  reasons.  No  classification 
can  be  so  minute  as  to  conform  to  the  differing  varieties  and 
conditions  of  traffic.  To  separate  different  grades  or  densi- 
ties of  the  same  article  into  different  classes  with  varying 
rates,  even  if  it  could  be  accomplished,  would  go  far  to  de- 
feat the  real  purpose  of  classification,  as  was  held  by  the 
Commission  in  Derr  Mfg.  Co.  v.  Pennsylvania  B.  Co.  9  I.  C. 
C.  Rep.  646.  Where  numerous  articles  are  carried  at  the 
same  rate  it  necessarily  happens  that  the  profit  to  the  carrier  is 
greater  in  one  case  than  in  another.  Even  the  same  article  in 
ihe  same  form  and  at  the  same  rate  will  result  in  varying 
profits  because  of  the  differing  circumstances  of  transportation. 
In  short,  as  it  seems  to  us,  the  principle  contended  for  is  sub- 
ject to  many  exceptions  and  admits  of  practical  application 
only  to  a  limited  extent  Besides,  the  adjustment  of  rates  on 
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the  basis  of  cost  to  the  carrier  leaves  out  of  view  in  laige 
measure  the  value  of  the  service  to  the  shipper,  which  has 
always  been  regarded  as  a  prominent  factor  in  classification 
and  entitled  to  due  recognition  in  the  rates  applied  to  different 
articles  and  to  different  grades  and  conditions  of  the  same  artide. 
There  is  no  difference  in  quality  between  round-bale  and  square- 
bale  cotton.  Both  sell  at  the  same  price  in  the  markets  of  the 
world,  and  the  value  of  the  service  to  the  shipper  for  transport- 
ing a  given  quantity  is  the  same  whether  carried  in  one  form  or 
the  other. 

As  we  understand  the  facts,  this  identical  question  was 
presented  to  the  Railroad  Commission  of  Texas,  and  by  the 
same  interests  as  are  here  complaining.  That  commission 
twice  refused  to  order  lower  rates  on  round-bale  cotton  or  on 
account  of  any  condition  in  respect  of  loading.  Therenpon  a 
suit  was  brought  under  the  Texas  statute  to  compel  the  com- 
mission to  fix  lower  rates  on  substantially  the  same  grounds  as 
are  urged  in  this  proceeding.  The  plaintiffs  in  that  suit  (cor- 
responding to  the  complainant  here)  succeeded  in  the  lower 
courts,  but  the  ruling  was  reversed  on  appeal  by  the  Supreme 
Court  of  Texas  for  reasons  set  forth  in  an  extended  opinion. 
Railroad  Commission  of  Texas  v.  ^Y€U,  96  Tex.  394,  78  S.  W. 
529. 

Without  endorsing  all  that  is  said  in  that  opinion  we  quote  the 
following  observations  which  appear  to  us  pertinent  and  in.  the 
knain  correct: 

**The  same  rate  is  charged  per  hundred  weight  for  all  cotton, 
and  the  plaintiffs'  case  rests  wholly  upon  the  proposition  that 
they  have  the  right  to  compel  the  railroad  conmiission  to  mab 
a  rate  by  the  carload  instead  of  by  the  100  pounds,  or  to  give 
lower  rates  on  cotton  in  roimd  bales.  There  is  no  mle  of  the 
common  law  nor  provision  of  the  statute  which  requires  the  car^ 
rier  or  the  commission  to  make  rates  based  upon  carload  lots, 
nor  is  there  any  precedent  or  principle  by  which  the  reasonable- 
ness of  a  rate  (as  it  affects  individual  shippers)  made  by  car- 
riers or  by  the  conmiission  can  be  determined  by  a  comparison 
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of  the  profits  derived  from  the  shipment  of  different  classes  of 

freight." 

*  *  * 

"Plaintiffs  can  as  well  complain  of  lower  rates  given  upon 

other  articles ;  for  instance,  upon  wheat,  oats,  and  com,  neither 

of  which  would  bear  a  charge  equal  to  that  placed  upon  cotton, 

either  by  the  carload  or  by  the  100  poiinds^Iii  truth,  if  such  a 

rule  were  adopted  as  that  proposed  by  the  plaintiffs  in  this  case, 

the  commission's  work  could  not  possibly  be  sustained  in  any 

court,  for  it  might,  by  comparison  between  rates  on  different 

articles,  and  by  showing  a  difference  in  profits  derived  from  the 

transportation  of  one  over  the  other,  destroy  any  schedule  of 

rates  that  could  be  prepared." 

*     *     * 

"To  make  such  difference  in  the  rates  upon  cotton  in  flat 
bales  and  that  in  round  bales  would  manifestly  be  unjust  dis- 
crimination, and  it  was  proper  for  the  commission,  in  making 
rates,  to  bear  in  mind  that  the  probable  effect  would  be  the  cre- 
ation of  a  monopoly  to  the  detriment  of  the  public.  The 
owners  of  improved  machinery  have  a  right  to  all  the  benefits  of 
its  superiority  over  the  old  machinery  for  ginning  and  baling  cot- 
ton that  comes  from  the  use  of  the  machinery  itself,  but  they 
have  no  right  to  ask  the  government  to  bend  its  policy  to  their 
aid  in  this  respect  to  the  injury  of  the  citizenship  of  the  state." 

One  or  two  other  matters  seem  to  justify  brief  mention.  We 
are  of  the  opinion  that  complainant  overestimates  the  practicable 
saving  to  the  carriers  effected  by  loading  a  part  of  the  cotton 
transported  to  the  proposed  minimum.  Of  course  it  is  more 
profitable  to  haul  50,000  pounds  at  20  cents  m  one  car  and  get 
$100  than  to  haul  25,000  pounds  at  30  cents  and  get  only  $75. 
On  the  other  hand,  it  is  more  profitable  to  haul  50,000  pounds  at 
30  cents  in  two  cars  and  get  $150  than  to  haul  the  same  amoimt 
at  20  cents  in  one  car  and  get  only  $100.  Obviously  any  infer- 
ence from  the  former  fact  must  be  greatly  modified  by  the  latter, 
especially  in  view  of  the  further  fact  that  there  is  only  a  given 
quantity  of  cotton  to  be  moved.  In  the  nature  of  the  case  the 
amount  saved  by  increasing  the  loadings  of  a  portion  of  one  hind 
of  traffic  must  be  quite  limited  and  uncertain  under  the  actual 
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and  usual  conditions  of  railway  operation.  Having  regard  to  ti:c 
volume  of  cotton  tonnage  and  the  supply  of  available  equipment, 
it  seems  to  us  scarcely  possible  that  a  loss  of  one-third  in  grr><-^ 
revenue  could  be  made  up  by  the  fewer  cars  used  and  the  retlucLHl 
cost  of  hauling  a  given  quantity  of  that  article.  Undoubted 
ly  in  some  instances,  as  of  car  famine  and  the  like,  the  saving 
would  be  great  for4the  time  being,  sufficient  perhaps  to  compen- 
sate for  a  rate  reduction  of  33  %  per  cent,  but  for  the  most  part 
and  under  ordinary  circumstances  the  gain  would  be  very  much 
less  and  often  so  slight  as  to  be  inappreciable. 

In  this  connection  it  is  to  be  borne  in  mind  that  the  adoption 
of  a  carload  minimum  as  the  condition  of  lower  rates  would  not 
materially  if  at  all  increase  the  volume  of  cotton  to  be  carried, 
and  therefore  any  reduction  in  the  rate  would  diminish  to  the 
same  amount  the  gross  income  from  this  traffic.  That  a  consid- 
erable saving  in  cost  of  movement  would  result  in  very  many 
cases  may  be  admitted,  but  if  the  rate  reduction  were  no  great- 
er than  to  offset  the  actual  gain  of  the  carriers  it  might  turn  out, 
and  the  evidence  indicates  it  would  turn  out,  that  most  shippers 
would  lose  quite  as  much  by  reason  of  the  increased  expense  of 
compression  and  loading  as  they  would  save  in  lower  transporta- 
tion charges.  Indeed  it  may  well  be  doubted,  upon  the  testi- 
mony submitted  as  to  the  cost  of  baling  by  different  methods, 
whether  on  the  whole  or  in  most  cases  there  would  be  anv  savins 
to  cotton  shippers  from  the  operation  of  a  carload  rule — the 
carload  rate  being  only  enough  lower  to  equalize  the  reduced 
cost  of  hauling — except  as  such  a  rule  might  lead  to  a  reduction 
of  cotton  rates  generally.  In  other  words,  the  adoption  of  com 
plainant's  proposal  would  not  benefit  the  public.  And  this  view 
of  the  matter,  it  may  be  observed,  takes  no  account  of  any  injury 
or  loss  to  the  owners  of  plantation  and  square-bale  compress, 
plants  brought  about  by  a  rate  adjustment  which  would  favor 
the  use  of  the  round-bale  process. 

As  above  stated,  we  think  the  ruling  sought  by  complainant 
should  be  considered  with  reference  to  its  probable  bearing  upon 
other  carriers  than  these  defendants  and  upon  the  general  move- 
ment of  cotton.  A  lower  rate  from  East  St.  Louis  conditioned 
upon  the  minimum  loadings  proposed  would  undoubtedly  af- 
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feet  the  present  distribution  of  cotton  as  between  different  lines 
and  routes,  and  tend  immediately  to  increase  shipments  through 
the  St.  Louis  gateway.  Cotton  is  a  highly  competitive  article. 
It  has  much  the  greatest  value  per  pound  of  any  of  the  leading 
agricultural  products.  The  demand  for  it  is  constant  and  comes 
from  many  widely  separated  quarters.  It  is  handled  on  ex- 
ceedingly narrow  margins  and  slight  influences  affect  its  price 
and  movement.  Out  of  all  the  competitive  conditions  to  which 
it  is  subjected  there  has  come  about  an  apparently  well  adjusted 
and  satisfactory  relation  of  rates  by  different  routes  from  the 
cotton  growing  districts  to  the  numerous  manufacturing  points 
in  this  country  and  abroad.  If  cotton  should  be  taken  from  East 
St.  Louis  to  the  Xew  England  mills  or  to  North  Atlatitic  sea- 
ports at  relatively  less  cost  than  is  now  incurred,  the  carriers 
from  Memphis  and  other  points  and  to  other  mills  and  ports 
would  be  obliged  to  make  a  corresponding  reduction.  If  those 
lines  discovered  that  square-bale  shippers  could  not  or  did  not 
load  cars  to  the  required  minimum,  they  would  be  virtually 
forced  to  grant  the  reduced  rate  on  a  lower  minimum  or  on  cot- 
ton in  any  quantity;  and  thus  the  ultimate  and  early  result 
would  be  a  general  reduction  in  cotton  rates  and  the  same  re- 
lation of  rates  as  now  exists.  If  that  result  followed,  as  we  be- 
lieve it  would,  the  ruling  which  brought  it  about  would  be  value- 
less to  complainant.  Even  if  we  were  convinced  that  its  con- 
tention is  well  founded  and  ought  to  be  sustained  by  such  au- 
thority as  the  Commission  possesses,  we  should  still  have  much 
difficulty  in  seeing  how  as  a  practical  matter  the  real  object  of 
complainant  could  be  attained. 

In  cases  like  this  it  seems  plain  that  a  distinction  should  be 
drawn  between  the  legal  obligation  of  carriers  and  the  discre- 
tion which  they  may  rightfully  exercise.  We  do  not  doubt  that 
it  would  be  lawful  for  these  defendants  and  other  carriers  to 
establish  carload  and  less  than  carload  rates  on  cotton,  with  a 
reasonable  difference  between  the  two  rates  and  a  reasonable 
minimum  which  should  secure  to  shippers  the  lower  carload 
rates ;  but  it  does  not  follow  that  they  are  bound  to  do  so,  much 
less  that  they  can  be  required  to  establish  a  differential  based 
upon  an  unusual  carload  minimum. 
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No  evidence  has  been  offered  to  show  that  unreasonable  rates 
are  applied  to  cotton  as  that  article  is  generally  and  for  the  most 
part  prepared  for  transportation,  and  that  issue  is  not  involved 
in  this  proceeding.  The  complainant  demands  that  lower  rates 
be  accorded  on  cotton  in  car-loads  of  45,000  pounds  or  more,  and 
that  demand  presents  the  only  question  we  are  called  upon  to 
determine.  Upon  all  the  facts  and  circumstances  now  disclosed, 
we  are  constrained  to  hold  that  the  refusal  of  the  carriers  to  grant 
such  lower  rates  is  not  a  violation  of  the  regulating  statute ;  and 
this  conclusion  is  in  harmony  with  our  previous  decisions. 
Brownell  v.  Columbus  &  C.  M.  B.  Co.  5  I.  C.  C.  Rep.  638; 
Paine  Bros.  &  Co.  v.  Lehigh  Valley  B.  Co.  7  I.  C.  C.  Rep.  218; 
Be  Belaiive  Bates  upon  Export  &  Domestic  Traffic,  8  I.  C.  C. 
Eep.  214;  Carr  v.  Northern  P.  B.  Co.  9  L  C.  C.  Rep.  1. 

In  our  opinion  the  defendants  are  not  acting  unlawfully  in 
the  respects  charged  and  therefore  the  complaint  against  them 
should  be  dismissed. 

Prouty,  Commissioner,  dissenting: 

I  am  unable  to  agree  in  the  conclusions  reached  by  my  as- 
sociates in  this  case,  and,  since  the  principle  is  one  of  im- 
portance, wish  to  state  my  reasons  for  arriving  at  a  different 
result. 

The  rates  put  in  issue  are  those  from  East  St.  Louis  to  the 
Atlantic  seaboard.  The  complainant  makes  two  distinct 
claims.  It  insists,  first,  that  to  impose  upon  round-bale  cotton 
the  same  rate  which  is  charged  square-bale  cotton  is  an  unjust 
discrimination  under  the  third  section,  and  second,  that  30 
cents  per  hundred  pounds  from  East  St.  Louis  to  New  York 
is  in  itself  an  imreasonable  charge  for  the  transportation  of 
round-bale  cotton. 

The  Commission  holds  that  the  carriers  do  not  violate  the  Act 
to  regulate  commerce  in  refusing  to  make  a  distinction  iu 
their  tariffs  between  cotton  when  offered  for  transportation  com- 
pressed to  different  degrees  of  density.  In  this  I  am  inclined 
to  agree.  In  the  transportation  of  cotton  compression  is  uni- 
versally recognized  as  an  essential.  The  complainant  com- 
presses to  more  than  twice  the  density  of  the  square  bale.   There 
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is  good  ground  for  saying  that  cotton  as  presented  for  transpor- 
tation by  the  complainant  should  be  treated  as  a  different  com- 
modity from  cotton  as  ordinarily  compressed,  and  that  it 
is  an  undue  discrimination  against  the  complainant  to  impose 
upon  its  commodity  the  same  transportation  charges  which  are 
imposed  upon  the  commodity  of  its  competitor,  the  square  com- 
press ;  but  in  view  of  the  wide  limits  within  which  carriers  may 
properly  regulate  their  own  business  we  should  perhaps  hold 
that  these  defendants  may  apply  the  same  rate  to  the  transpor- 
tation of  cotton,  compressed  or  uncompressed,  in  carloads  or  in 
less  than  carloads.  It  seems  clear  to  me,  however,  that  the 
rate  which  is  imposed  upon  cotton  as  tendered  by  the  com- 
plainant must  be  a  reasonable  one  for  the  transportation  of  that 
commodity  in  that  form,  and  that  the  defendants  cannot  exact 
from  the  complainant  an  unreasonable  rate  upon  the  plea 
that  they  carry  that  same  article  in  some  other  form  at  a  loss. 
For  illustration,  carriers  engaged  in  the  transportation  of  grain 
from  East  St.  Louis  to  the  Atlantic  seaboard  may,  if  they  see 
fit,  establish  a  carload  minimum  of  30,000  poimds,  or  no  car- 
load minimum  at  all,  but  they  have  no  right  to  fix  the  rate 
upon  the  theory  that  only  30,000  pounds  are  transported  in  a 
car.  In  determining  what  rate  is  reasonable  we  should  con- 
sider what  can  be  and  what  is  the  actual  carload.  I  think  30 
cents  per  hundred  pounds  is  too  much  for  the  carriage  of  cot- 
ton from  East  St.  Louis  to  New  York,  when  presented  in  such 
form  that  it  can  be  easily  loaded  to  50,000  pounds,  or,  if  re- 
quired, to  ten  per  cent  beyond  the  marked  capacity  of  the  car. 

The  facts  presented  by  this  record  which  bear  upon  this  point 
seem  to  be  the  following. 

The  plantation  bale,  or  what  is  known  as  uncompressed  cot- 
ton, has  a  density  of  12l^  pounds  to  the  cubic  foot  and  loads 
in  the  standard  box  car  about  12,500  pounds.  The  ordinary 
compressed  square  bale  has  a  density  of  from  22  to  23  pounds  to 
the  cubic  foot  and  ordinarily  loads  in  the  standard  car  25,000 
pounds.  The  cotton  offered  by  the  complainant  has  a  density 
of  from  45  to  47  pounds  to  the  cubic  foot  and  ordinarily  loads 
in  the  standard  car  50,000  pounds.  For  many  years  rates  on 
cotton  from  East  St.  Louis  to  New  York  have  been,  and  now 
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are,  42y2  cents  per  hundred  pounds  upon  uncompressed  cot- 
ton and  30  cents  upon  compressed  cotton.  The  complainant 
urges  that  these  rates  having  been  maintained  by  these  de- 
fendants for  many  years  without  protest  or  objection  must  be 
assumed  to  be  just  and  reasonable  compensation  for  the  ser- 
vice performed ;  and  it  further  urges  that  if  these  rates  are  rea- 
sonable for  the  transportation  of  cotton  in  the  form  in  which 
it  has  been  carried  in  the  past,  it  must  of  necessity  follow  that 
30  cents  per  hundred  pounds  is  unreasonable  as  applied  to  its 
product. 

In  determining  what  rates  are  reasonable  for  the  carriage  of 
various  commodities  no  one  thing  has  been  oftener  or  more 
earnestly  insisted  upon  by  the  carriers  as  a  controlling  element 
than  car  capacity.  It  has  not  only  been  given  as  a  matter  of 
opinion  by  traffic  experts  without  number  but  has  been  demon- 
strated by  mathematical  computation  that  the  cost  of  the  ser- 
vice varies  almost  exactly  with  the  ability  to  secure  a  heavy  car 
loading.  This  Commission  in  its  opinions  has  repeatedly  recog- 
nized the  substantial  accuracy  of  this  position.  That  it  must 
be  so  is  obvious  from  the  most  superficial  consideration  of  the 
case  before  us.  The  ordinary  carload  of  uncompressed  cotton  is 
25,000  poimds  and  for  hauling  that  carload  from  St  Louis 
to  New  York  the  carrier  receives  $75.  The  ordinary  loading 
of  round-bale  cotton  is  50,000  pounds  and  for  transporting  that 
carload  from  East  St.  Louis  to  New  York  the  carrier  receives 
$150.  It  must  haul  two  cars  of  uncompressed  cotton  to  earn 
the  same  amount  of  money  which  accrues  from  the  hauling  of 
a  single  carload  of  round-bale  cotton.  While  the  total  w^eight 
of  the  car  loaded  with  round-bale  cotton  is  somewhat  greater 
than  the  weight  of  the  car  loaded  with  square-bale  cotton,  it  is 
evident  that  in  earning  the  $150  by  the  transportation  of  the 
square  bale  a  second  car  must  be  provided  and  hauled  and 
that  the  additional  expense  of  the  transportation,  while  not 
quite  twice  as  great,  is  very  much  greater. 

This  same  fact  may  be  stated  in  another  way.  An  ordinary 
box  car  weighs  perhaps  36,000  pounds.  The  total  weight  of 
that  car  loaded  with  square-bale  cotton  would  be  61,000  pounds 
and  the  carrier  would  receive  at  a  rate  of  30  cents  per  hundred 
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pounds  $75  for  the  service  or  about  12.3  cents  per  hundred 
pounds  for  the  gross  weight  of  car  and  contents.  If  this  same 
car  were  loaded  with  round-bale  cotton  it  would  weigh,  car  and 
contents,  86,000  pounds.  At  a  rate  of  20  cents  per  hundred 
pounds  the  total  revenue  would  be  $100  or  about  11.6  cents  per 
hundred  pounds  for  the  gross  weight  carried.  When  it  is  re- 
membered, therefore,  that  the  car  in  one  case  earns  $100  while 
in  the  other  it  earns  $75  it  must  be  evident  that  cotton  com- 
pressed to  a  density  which  permits  of  a  loading  of  50,000  pounds 
to  the  car  is  as  good  business,  looking  only  to  cost  of  carriage, 
at  20  cents  per  hundred  pounds  as  is  cotton  which  will  only  load 
25,000  pounds  to  the  car  at  30  cents.  It  seems  to  me  that  the 
complainant  is  entirely  justified  in  its  claim  that  if  30  cents  per 
hundred  is  a  reasonable  rate  for  the  transportation  of  cotton  in 
carloads  of  25,000  pounds  to  the  car  it  is  entirely  unreasonable 
when  applied  to  cotton  so  compressed  as  to  be  capable  of  loading 
50,000  pounds  to  the  car. 

The  acts  of  the  defendants  themselves  clearly  substantiate 
this  conclusion.  When  this  cotton  was  offered  for  shipment  in 
1900  the  railroads  voluntarily  agreed  to  accord  it  a  rate  from 
East  St.  Louis  of  20  cents  per  hundred  pounds.  The  same 
rate  was  applied  during  the  season  of  1901-02.  The  complain- 
ant was  notified  at  the  beginning  of  the  season  of  1902-03  that 
its  rate  would  be  advanced  to  30  cents  per  hundred  pounds. 
The  traffic  manager  of  the  Big  Four  Railroad  stated  to  the  agent 
of  the  complainant  at  St.  Louis,  when  giving  notice  of  this  ad- 
vance that  in  hia  opinion  the  rate  of  20  cents  was  a  reasonable 
one  and  should  be  continued  but  that  his  line  could  not  name 
that  rate  without  the  consent  of  the  Central  Freight  Association. 
He  subsequently  stated  to  the  agent  of  the  complainant  that  this 
matter  had  again  been  laid  before  the  committee  of  that  associa- 
tion and  that  the  proposition  to  accord  round  bale  cotton  a  rate 
of  20  cents  had  been  defeated  by  one  vote.  This  was  not  denied 
on  the  part  of  the  defendants. 

The  rate  of  20  cents  which  the  complainant  enjoyed  was  not 
published  by  the  defendants,  and  was  not,  therefore,  a  lawful 
rate ;  but  it  was  an  open  rate  in  the  sense  that  all  the  defendants 
except  the  Pennsylvania  accorded  it  and  that  shippers  of  cotton 
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generally  knew  of  it  It  seems  probable  that,  as  stated  by  the 
Commission,  there  may  have  been  some  concession  from  the 
regular  30-cent  rate  which  should  have  been  applied  to  square- 
bale  cotton,  although  this  does  not  clearly  appear.  If  so  it  would 
simply  indicate  that  the  actual  difference  between  round-bale 
cotton  and  square-bale  cotton  was  something  less  than  10  cents 
per  hundred  pounds;  there  is  no  dispute  that  for  these  two 
years,  imtil  the  Central  Freight  Association  interfered,  theae 
defendant  lines  gave  to  the  product  of  the  complainant  a  rate 
substantially  one-third  less  than  was  applied  to  ordinary  square- 
bale  cotton  and  that  this  was  done  upon  the  ground  that  the 
cost  of  transportation  was  enough  less  to  warrant  the  differ- 
ence. 

Hay  as  compressed  in  the  ordinary  bale  loads  about  20,000 
pounds  to  the  car.  It  appears  that  the  process  used  by  the 
complainant  in  the  compression  of  cotton  can  also  be  applied  to 
the  compression  of  hay.  One  or  more  of  these  defendants  did 
for  several  years  and  still  does  name  a  rate  on  hay  which  is 
one-third  less  than  the  regular  rate  when  so  compressed  as  to 
load  50,000  pounds  to  the  car. 

It  is  customary  upon  some  railways,  but  not  these  defend- 
ants,' to  make  a  single  rate  on  cotton  which  applies  both  to  com- 
pressed and  uncompressed.  The  railway  does  not  transport 
the  cotton  in  its  uncompressed  state,*  but  is  to  the  expense  of 
compressing  it  for  its  own  convenience  and  usually  pays  in  the 
vicinity  of  10  cents  per  hundred  pounds  for  this  service.  If 
the  carrier  can  afford  to  pay  10  cents  per  himdred  pounds  for 
increasing  the  loading  of  its  cars  from  12,500  to  25,000  pounds, 
can  it  not  well  afford  to  pay  10  cents  per  himdred  poimds  for 
increasing  that  loading  from  25,000  to  50,000  pounds  ? 

The  present  rate  on  grain  and  grain  products  from  East 
St.  Louis  to  New  York  for  domestic  consumption  is  20^ 
cents  per  hundred  pounds,  for  export  17^/^  per  hundred  pounds, 
except  in  case  of  grain  on  through  bill  when  it  is  16  cents  per 
himdred  pounds.  The  minimum  carload  weight  on  most  kinds 
of  domestic  grain  is  40,000  and  on  grain  products  35,000 
pounds.  When  for  export  both  grain  and  grain  products  must 
be  loaded  to  10  per  cent  beyond  the  marked  capacity  of  the 
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car.  The  testimony  in  this  ease  shows  that  cotton  in  the  form 
offered  by  the  complainant  will  readily  load  10  per  cent  be- 
yond the  marked  capacity  of  the  car.  The  actual  cost  of 
transporting  Lowry  bale  cotton  from  East  St.  Louis  to  New 
York  is  no  greater  than  the  actual  cost  of  carrying  grain  or 
the  products  of  grain.  The  commodity  itself  is  more  valuable 
and  the  risk  from  fire  may  be  somewhat  greater,  although  in  the 
case  of  the  round-bale  this  is  slight,  and  a  somewhat  higher  rate 
may  perhaps  be  charged  than  for  the  transportation  of  grain 
or  the  products  of  grain,  but  upon  what  possible  theory  can  that 
rate  be  almost  twice  as  high.  From  all  the  foregoing  facts  it 
appears  to  me  perfectly  clear  that  when  cotton  is  presented  for 
transportation  in  such  condition  that  it  will  load  10  per  cent 
beyond  the  marked  capacity  of  the  car,  30  cents  per  hundred 
pounds  from  East  St.  Louis  to  New  York  is  an  utterly  unrea- 
sonable charge  for  its  carriage. 

Various  reasons  are  alleged  by  the  Commission  for  declining 
to  find  that  the  complainant  is  entitled  to  a  lower  rate  than  30 
cents  per  hundred  pounds.  It  is  said,  for  example,  that  cost  of 
service  is  not  the  test  of  a  reasonable  rate.  This  is  undoubtedly 
true  in  many  cases.  There  are  many  instances  in  which  there 
is  no  intimate  connection  between  cost  of  carriage  and  the  rate 
charged  for  that  carriage.  But  with  respect  to  a  staple  com- 
modity like  cotton  I  believe  that  there  should  be  a  very  intimate 
connection  between  cost  of  carriage  and  the  rate  charged  the 
public  and  that  if  in  any  way  the  cost  of  carriage  has  been  or 
can  be  actually  reduced  one-third  the  public  should  be  given  the 
benefit  of  that  reduction.  If  cotton  rates  are  sufficiently  low  a 
mere  reduction  of  the  rate  is  not  necessarily  either  just  or  of 
benefit  to  the  public,  since  you  are  simply  taking  away  from  one 
part  of  the  public,  the  railroad,  and  giving  to  another  part  of  the 
public.  But  the  proposition  here  is  not  to  take  away  from  the 
railroad  any  part  of  its  revenue  by  this  reduction  in  rate,  but  to 
compel  the  railway  to  recognize  a  form  of  transportation  which 
works  an  actual  saving  in  the  cost  of  moving  this  gjreat  crop  to 
market  amounting  in  the  aggregate  to  millions  of  dollars  an- 
nually. 

Suppose,  for  example,  that  up  to  the  present  time  cotton  had 
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been  uniformly  moved  in  the  plantation  bale,  with  a  density  of 
121/^  pounds  to  the  cubic  foot.  The  device  of  this  complain- 
ant increases  that  density  four  times  and  thereby  reduces  the 
cost  of  moving  the  cotton  crop  of  this  coimtry  by  at  least  100 
per  cent.  Are  the  railroads  at  liberty  to  impose  the  old  rate  for 
the  carriage  of  cotton  presented  in  the  new  form?  I  insist 
they  are  not.  They  may  perhaps  carry  the  plantation  bale  at 
the  same  rate  which  they  charge  for  the  round  bale, — that  u 
a  question  between  the  management  and  its  stockholders — ,  but 
they  have  no  right  to  compel  the  public  to  pay  an  unreasonable 
price  for  the  carriage  of  the  round  bale.  If  they  decline  to 
take  advantage  of  this  manifest  economy  they  and  not  the  public 
should  suffer. 

Not  long  ago  rates  on  hay  were  advanced  in  official  classifi- 
cation  territory  and  the  only  substantial  reason  given  by  the 
carriers  for  the  higher  rate  was  the  light  loading  of  that  com- 
modity. The  testimony  showed  that  only  from  20,000  to  22,- 
000  pounds  could  be  put  into  an  ordinary  box  car.  Suppose 
now  that  some  process  were  invented  by  which  the  density  of 
compressed  hay  were  so  increased  that  not  20,000  but  50,000 
pounds  could  be  loaded  into  a  car.  Would  not  the  excuse  of 
the  carriers  disappear  and  must  they  not  upon  the  same  theory 
on  which  they  justify  the  advance  reduce  the  rate  even  lower 
than  it  had  been  before  ? 

It  is  said  a  minimum  of  50,000  pounds  would  be  greater  than 
that  ordinarily  applied  to  grain,  grain  products,  lumber,  coal, 
etc.,  and  that  there  is  no  reason  for  establishing  in  favor  of  the 
complainant  so  high  a  minimum.  This  entirely  misconceives 
my  position.  I  am  not  urging  that  these  carriers  be  required 
to  establish  any  minimum;  I  am  simply  insisting  that  they 
should  recognize  the  density  of  the  complainant's  cotton  in  fix- 
ing the  rate  charged  for  its  transportation.  If  they  prefer  to 
name  a  rate  for  the  carriage  of  cotton  which  recognizes  neither 
carload  not  minimum  they  may  do  so,  or  they  may  establish  a 
rule  which  will  secure  the  loading  which  the  lower  rate  justi- 
fies. The  application  of  different  rates  to  the  carriage  of  the 
same  article  when  offered  in  different  degrees  of  density  is  of 
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common  occurrence  as  the  most  casual  examination  of  the  of- 
ficial classification  will  show. 

It  is  said  that  railways  cannot  be  required  to  reduce  their 
rates  to  meet  every  slight  change  in  form  of  the  conmiodity  or 
article  offered,  although  there  be  an  actual  saving  in  the  cost  of 
the  service,  and  to  this  proposition  the  case  Derr  Mfg,  Co,  v. 
Pennsylvania  R.  Co.,  9  I.  C.  C.  Kep.  646,  is  cited.  There  is 
no  question  about  the  correctness  of  this  proposition.  No 
classification  and  no  schedule  of  rates  can  do  absolute  justice 
to  all  shippers.  Classifications  and  schedules  must  be  general 
and  must,  therefore,  create  more  or  less  discrimination.  The 
case  cited  is  an  excellent  illustration  of  this  principle.  The 
complainant  was  a  manufacturer  of  bristle  blacking  brushes, 
known  as  daubers.  In  the  manufacture  of  his  brush  he  used 
an  iron  handle;  whereas,  the  ordinary  dauber  had  a  wooden 
handle.  The  result  was  that  his  article  when  packed  for  ship- 
ment weighed  more  than  the  wooden-handled  dauber  and  more 
than  most  bristle  brushes,  while  it  was  of  less  value.  For  this 
reason  he  claimed  that  the  classification  of  his  article  ought  to 
be  lower  than  that  of  bristle  brushes  in  general ;  but  the  Com- 
mission held  otherwise  upon  the  ground  above  indicated. 

What  possible  analogy  between  that  case  and  the  one  before 
us  ?  We  have  here  one  of  the  staple  products  of  this  country ; 
the  only  great  staple  which  is  invariably  moved  some  distance, 
and  usually  a  long  distance  from  the  point  of  production  to  the 
point  of  consumption.  The  invention  of  the  complainant  re- 
duces the  actual  cost  of  that  transportation  by  rail  one-third, 
at  least,  and  yet  we  are  told  that  the  railways  of  this  country 
may  decline  to  recognize  the  economy  made  possible  by  this 
process,  and  in  confirmation  we  are  cited  to  a  decision  holding 
that  carriers  need  make  no  distinction  in  classification  between 
a  blacking  dauber  with  an  iron  and  one  with  a  wooden  handle. 

It  is  said  that  if  the  carriers  are  required  to  make  a  lower 
rate  for  cotton  as  compressed  by  the  compresses  of  the  com- 
plainant they  create  a  condition  which  can  only  be  taken  ad- 
vantage of  by  a  small  part  of  the  total  cotton  product  of  this 
country. 

This  sugorcstion  resembles  that  of  the  fond  mother  who  de- 
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clared  that  her  boy  should  never  go  near  the  water  until  he 
could  swim.  The  cost  of  compression  by  the  Lowry  bale  is  as 
great,  possibly  a  trifle  greater  than  by  the  square  bale.  The 
round  bale  and  the  square  bale  sell  for  exactly  the  same  price 
at  the  mill.  The  only  advantage  of  the  round  bale  is  that  it 
produces  a  bale  of  greater  density  and  thereby  reduces  the 
actual  cost  of  movement  materially.  If  this  advantage  in  trans- 
portation is  not  recognized,  it  has  no  value  and  cannot  come 
into  use.  If  the  railways  decline  to  accord  to  this  form  of 
compression  the  saving  in  cost  of  transportation  which  it  actual- 
ly makes,  or  some  reasonable  part  of  it,  that  bale  never  can  be 
offered  for  transportation  in  very  large  quantity. 

It  can  hardly  be  said,  however,  that  the  amount  of  cotton  pre- 
sented by  this  complainant,  although  it  may  be  but  a  fraction  of 
the  entire  crop,  is  insignificant.  The  complainant  has  handled 
four  hundred  thousand  bales  in  a  single  year.  It  paid  to  these 
defendants  for  the  transportation  of  its  product  $50,000  per  year 
on  a  20-cent  rate,  and  would  have  been  compelled  to  pay  $75,000 
upon  a  30-cent  rate.  $25,000  annually  cannot  be  regarded  as 
too  trifling  a  sum  to  engage  the  attention  of  this  Commission. 
But  this  is  insignificant  in  comparison  with  the  real  interests 
involved. 

I  am  not  a  friend  of  monopolies,  and  if  I  thought  that  the 
according  of  a  lower  rate  to  cotton  of  greater  density  would  pro- 
duce a  monopoly  w^hich  might  finally  become  burdensome  that 
would  be  to  my  mind  a  very  substantial  reason  for  declining  the 
rate.  I  see  nothing  in  this  case  to  even  indicate  that.  There  is 
another  round  bale  made  in  a  different  way  of  substantially  the 
same  density  as  the  Lowry  bale.  There  are  processes  by  which 
square  cotton  can  be  compressed  to  nearly  the  density  of  the 
Lowry  bale.  Other  forms  of  compression  would  be  invented  to 
meet  the  new^  conditions.  So  far  from  creating  a  monopoly,  I 
think  it  would  tend  to  modify  the  semi-monopoly  in  the  com- 
pression of  cotton  which  exists  to-day. 

It  is  said  that  $12,000,000  are  invested  in  the  square-bale 
compresses  of  this  coimtry  and  that  these  investments  pay  an  an- 
nual return  of  from  20  to  50  per  cent.  They  are  to  some  extent 
owned  by  railroads.     The  square  compress  companies  have  as- 
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sumed  the  burden  of  defending  this  complaint.  While  it  is 
hardly  probable  that  the  round  bale,  even  if  given  its  just  trans- 
portation advantage,  would  come  into  as  extensive  use  as  the 
square  bale,  it  is  altogether  probable  that  the  square  compress 
would  be  obliged  to  perform  the  sen'ice  of  compression  for  a 
less  sum  while  rendering  a  better  service. 

It  is  said  that  the  complainant  is  only  interested  in  obtaining 
a  lower  rate  upon  its  product  than  is  accorded  to  the  square  bale 
and  that  it  has  no  real  interest  in  the  reasonableness  of  the  rate. 
If  rates  on  all  cotton  from  East  St  Louis  to  the  seaboard  were 
reduced  to  20  cents  per  hundred  pounds  this  would  in  no  respect 
benefit  the  complainant. 

That  is  undoubtedly  the  case.  The  complainant  insists  that  a 
reasonable  rate  should  be  accorded  to  it  because  it  believes  that 
the  defendants  would  be  compelled,  in  the  preservation  of  their 
own  legitimate  interests,  to  impose  a  higher  rate  upon  cotton 
having  a  less  density.  While,  however,  the  complainant  has  no 
direct  interest  in  tlie  reasonableness  of  the  rate  in  question,  the 
public  has,  and  it  has  an  interest  in  seeing  that  those  competitive 
conditions  which  are  relied  upon  to  produce  reasonable  rates  are, 
in  so  far  as  may  be,  preserved  and  protected.  My  fundamental 
objection  to  the  decision  of  the  Commission  is  that  it  declines  to 
accord  to  the  invention  of  the  complainant  any  and  all  opportun- 
ity to  compete;  that  it  permits  the  railway  to  refuse  to  avail  it- 
self of  a  cheaper  method  of  transportation  which  would  result 
in  the  saving  of  millions  of  dollars  in  the  cost  of  transporting  the 
cotton  of  this  country. 

Northern  mills  at  the  present  time  consume  approximately 
2,000,000  bales  annually.  The  rate  from  East  St.  Louis  to  New 
England  points  is  35  cents  per  hundred  pounds.  Assuming  that 
the  cost  of  transportation  from  the  point  of  production  in  the 
south  to  the  point  of  consumption  in  the  north  is  reduced  12l/> 
cents  per  hundred  pounds,  (and  this  is  much  short  of  the  actual 
fact)  by  the  invention  of  the  complainant  and  by  similar  pro- 
cesses, this  would  amount  to  $1,250,000  annually.  It  is  sug- 
gested that  the  cost  of  compression  by  the  Lowrv"  bale  is  more 
than  by  the  square  compress,  and  that  the  total  cost  of  marketing 
cotton  is  as  great  by  the  round  bale  as  by  the  square.  The  com- 
11  L  C.  C.  Eep. 


420  INTERSTATE  COMMERCE  REPORTS. 

plainant  insists  that  while  the  cost  of  compression  may  be  a  trifle 
more  by  its  method  this  is  as  nothing  compared  to  the  saving  m 
transportation.  We  deal  with  transportation  alone,  and  while 
we  may  with  propriety  to  some  extent  examine  various  com- 
mercial and  industrial  conditions  as  bearing  upon  proper  rates 
and  regulations  for  transportation,  I  see  nothing  of  that  sort  in 
this  case  which  should  control  our  decision.  Our  business  is  not 
to  say  that  cotton  shall  be  compressed  by  one  process  or  the 
other;  not  to  preserve  investments  in  one  case  or  to  give  value 
to  patents  in  another  case,  but  simply  to  see  that  the  railways  ac- 
cord fair  and  just  rates  to  all  parties.  When  that  has  been  done 
these  processes  must  stand  or  fall  as  they  can  in  the  struggle  for 
existence. 

It  is  true  in  the  very  nature  of  things  that  cotton  compressed 
to  a  density  of  47  pounds  to  the  cubic  foot  is  entitled  to  a  lower 
rate  of  transportation  than  cotton  compressed  to  a  density  of  23 
pounds  to  the  cubic  foot.  WTierever  the  round  bale  has  come 
into  fair  competition  with  the  less  dense  square  bale  it  has  won  a 
better  rate.  It  has  an  advantage  of  SSy^  per  cent  from  the  Gulf 
ports.  It  has  an  advantage  of  25  per  cent  from  the  Atlantic 
ports.  It  has  no  advantage  by  water  from  the  Gulf  to  the  Atlan- 
tic ports  because  the  steamship  lines  there  belong  to  the  same 
traffic  associations  and  are  dominated  by  the  same  fnfluences 
which  control  the  railways.  It  did  win  for  itself  a  rate  substan- 
tially 33%  per  cent  better  from  East  St.  Louis  to  New  York  so 
long  as  competition  was  permitted.  That  rate  was  only  with- 
dra\\Ti  when  the  committee  of  the  Central  Freight  Association 
had  decreed  by  a  majority  of  a  single  vote  that  it  should  be  with- 
vdra^^Ti.     . 

I  find  it  difficult  to  believe  that  the  function  of  this  Commis- 
sion should  be  to  sustain  illegal  transactions  of  that  character 
when  they  involve  directly  the  elimination  of  competition  and 
the  withdrawal  of  rates  which  competition  has  produced.  I  be- 
lieve it  to  be  the  duty  of  this  Conunission,  in  so  far  as  it  has  the 
power,  to  compel  railroads  to  accord  to  the  product  of  this  com- 
plainant the  just  and  reasonable  rate  to  which  upon  every  test 
which  has  ever  been  applied  either  by  the  railways  or  this  Com- 
mission it  is  entitled,  and  to  leave  the  result  to  the  competitive 
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influences  which  should  in  all  similar  cases  control.  The  con- 
clusion to  which  we  have  come  absolutely  ordains  that  this  in- 
vention shall  die  although  its  life  would  mean  no  possible  injury 
to  anyone  except  the  square  compress  and  a  possible  saving  of 
millions  of  dollars  annually  to  the  people  of  this  country.  It 
means  much  more ;  it  means  that  no  similar  invention  shall  live, 
and  that  this  enormous  waste  in  the  transportation  of  this  great 
crop  shall  permanently  continue.* 
11  L  C.  C.  Kbp. 
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No.  829. 
D.  W.  MINER 

V. 

NEW  YOEK,  NEW  HAVE>;  k  HARTFORD  RAILROAD 

COMPANY. 


Decided  November  i,  1905. 


Defendant's  tracks  in  Providence,  R.  I.,  are  so  located  that  eompetiton  of 
complninnnt  occupying  places  of  business  abutting  on  its  CSanal  Street 
Yard  are  able  to  unload  carloads  of  frebh  meat  directly  Into  their 
wareliouses,  and  the  privilege  of  unloading  meat  in  that  yard  vaa 
formerly  accorded  to  complainant,  whose  storehouse  is  across  the  canal 
and  about  300  feet  from  the  railroad  yard,  but  such  privilege  to  com- 
plainant was  recently  withdrawn.  Denial  of  such  privilege  entails  the 
hauling  of  complainant's  meat  from  another  yard  about  one-half  mile 
distant  and  dama^^es  his  business  from  $20  to  $100  per  oar.  The 
cHpacity  in  and  about  the  Canal  Street  Yard  of-  the  track  which  may  b 
used  for  unloading  meat  is  limited,  and  defendant's  refusal  to  con- 
tinue tlie  privil<?jje  is  apparently  upon  the  assumption  that  its  allows 
ancc  would  involve  extension  of  the  privilege  to. the  unloading  of  all 
perisliable  commodities  at  that  point. 

Held:     1.  That  there  is  no  such  competitive  relation  between  fresh  . 
meat  and,  for  example,  fresh  fruit  that  it  is  of  necessity  undue  dis- 
crimination to  accord  a  privilege  to  the  one  commodity  which  is  PS- 
fuspd  to  the  other. 

2.  That  complainant  is  subjected  to  undue  prejudice  under  the  eir- 
cumt-tances  of  this  case.  ^ 

Harrison  A.  McKenney  and  John  S.   Whitehouse  tonmnr 
plainaiit. 

Edward  G.  Buckland  for  defendant. 
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Report  and  Opinion  of  the  Commission, 

pROUTT,  Commissioner: 

The  complainant  is  a  wholesale  dealer  in  fresh  meats  at  Provi- 
dence, R.  I.  His  meat  is  shipped  under  refrigeration  from  St. 
Louis,  Missouri,  and  he  complains  that  the  defendant,  which  is 
the  delivering  carrier,  discriminates  between  himself  and  his 
competitors  in  the  delivery  of  carloads  of  meat 

Canal  Street  in  the  city  of  Providence  runs  nearly  north  and 
south,  and  along  the  west  side  of  that  street  in  close  proximity 
extends  what  is  called  a  canal.  Just  west  of  this  canal,  running 
nearly  parallel  to  it,  is  a  switch  track  of  the  defendant,  known  in 
this  case  as  the  "beef  track." 

There  are  some  seven  or  eight  firms  engaged  in  the  wholesal- 
ing of  fresh  meat  in  the  city  of  Providence  and  they  all  receive 
their  supplies  from  the  west  in  the  same  manner  as  does  the  com- 
plainant. All  of  these  concerns,  except  the  complainant,  own 
or  lease  buildings  which  extend  across  the  canal  so  that  the  front 
of  the  building  opens  upon  Canal  Street  while  the  back  opens 
upon  the  beef  track  just  mentioned.  The  store  of  the  complain- 
ant is  situated  opposite  those  of  the  other  dealers  upon  the  east 
side  of  Canal  Street.  The  firm  of  Schwarzchild  &  Sulzberger, 
commonly  known  and  hereafter  referred  to  as  the  S.  &  S.  Co., 
controls  one  of  these  buildings  across  the  canal  which  it  occupied 
until  some  two  or  three  years  ago,  when  in  order  to  obtain  more 
room  it  rented  this  building  to  parties  engaged  in  other  business 
and  secured  for  its  own  accommodation  quarters  upon  the  east 
side  of  Canal  Street  not  far  from  the  store  of  the  complainant. 
It  did  not  appear  by  what  title  the  various  competitors  of  the 
complainant  occupied  these  different  buildings  across  the  canal, 
but  it  did  appear  that  they  did  not  derive  their  title  from  the 
defendant  railroad  company,  and  it  further  appeared  that  they 
had  no  interest  in  the  beef  track  so  called  and  no  right  to  in- 
sist upon  any  accommodation  in  respect  to  that  track  or  yard  by 
virtue  of  their  occupancy  of  these  buildings.  .  It  was  conceded 
that  the  defendant  might  remove  the  beef  track  at  its  pleasure. 

The  competitors  of  the  complainant  who  occupy  buildings 
across  the  canal  opening  upon  this  beef  track  have  their  carloads 
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of  beef  placed  opposite  their  respective  buildings  by  the  defend- 
ant and  unload  them  directly  from  the  car  into  the  building.  The 
conip]ninan»t  d(^sires  to  have  his  car  also  placed  on  the  beef  track 
or  upon  one  of  several  spur  tracks  nearby  so  that  he  may  unload 
his  meat  into  a  wagon  and  haul  it  across  the  canal  and  across 
tlie  street  to  his  place  of  business  a  distance  of  two  or  three  hun- 
dred feet.  The  defendant  declines  to  place  the  cars  of  the  com- 
plainant in  this  yard  but  insists  on  placing  them  in  what  is 
known  as  the  West  Yard  which  compels  the  complainant  to  cart 
his  dressed  meat  about  one-half  mile  in  order  to  reach  his  store- 
house ;  and  this  is  the  discrimination  complained  of. 

The  yard  of  the  defendant  in  which  the  complainant  desires 
to  unload  his  meat  is  called  the  Canal  Street  Yard  and  is  limited 
in  extent.  AVithin  it  are  situated  two  depots,  connected  by  a 
freight  platfonn,  which  extend  nearly  parallel  with  the  canal. 
These  depots  at  the  present  time  are  used  exclusively  for  the  de- 
livery of  inward  freight.  They  are  approached  by  teams  en- 
gaged in  hauling  away  such  freight  on  the  side  next  the  canal 
and  the  space  between  the  depots  and  the  canal  is  so  narrow  that 
it  is  much  congested  by  this  traffic.  The  room  occupied  by  the 
beef  track  itself  is  required  for  the  convenient  operation  of  these 
depots  to  a  considerable  extent  and  cars  standing  upon  that  track 
necessarily  interfere  more  or  less  with  the  movement  of  teams 
frequenting  the  depots.  Formerly  bulk  freight  was  delivered 
from  cars  to  some  extent  in  this  yard  but  several  years  ago  the 
defendant  provided  the  West  Yard,  which  is  lai^  and  com- 
modious,  for  the  delivery  of  such  freight,  especially  when  of  a 
perishable  nature,  and  at  the  present  time  no  deliveries  are  made 
from  the  car  to  the  wagon  under  ordinary  circumstances  at  the 
Canal  Street  Yard.  The  foregoing  facts  were  not  in  contro- 
versy. 

The  defendant  insisted  that  owing  to  the  congestion  in  the 
Canal  Street  Yard  occasioned  by  the  handling  of  its  inward 
freight  it  could  not  without  serious  inconvenience  to  its  patrons 
make  delivery  of  carload  freight  in  that  yard.  The  complain- 
ant upon  the  other  hand  urged  that  the  defendant  might  make 
delivery  to  him  of  his  freight  without  discommoding  its  other 
patrons  and  he  pointed  out  the  location  in  which  his  cars  might 
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be  placed.  TTe  also  insisted  that  he  was  seriously  damao:ed  by 
being  eomi>elled  to  haul  his  meat  from  tlie  West  Yard  andiutro- 
dueed  evidence  tending  to  show  the  amount  of  such  damage. 
From  the  testimony  and  from  an  inspection  of  the  premises  we 
find. 

1.  The  defendant  could  not,  without  serious  inconvenience  in 
the  handling  of  its  inward  business,  permit  the  general  unload- 
ing of  carload  freight  in  the  Canal  Street  Yard.  Its  regulation 
that  such  freight  shall  be  unloaded  in  the  West  Yard  is  a  just 
and  proper  one  so  far  as  the  bulk  of  its  business  is  concerned. 

2.  The  S.  &  S.  Company  after  moving  from  its  building  on 
the  canal  to  its  present  store  continued  to  have  its  cars  placed  on 
the  beef  track  nearly  opposite  its  canal  building  and  unloaded 
the  meat  from  the  west  side  of  the  car  into  a  wagon  and  hauled 
it  across  the  canal  to  its  store  on  the  opposite  side  of  the  street 
in  the  same  manner  that  the  complainant  desires  to  do.  This  con^ 
tinned  until  about  the  time  of  the  filing  of  the  complaint  in  this 
case  Avhen  the  cars  of  the  S.  &  S.  Co.  were  placed  in  the  West 
Yard  and  that  company  was  compelled  to  unload  its  meat  there. 
It  did  not  clearly  appear  what  knowledge  the  defendant  had  as 
to  the  unloading  of  these  cars  by  the  S.  &  S.  Co.  after  it  moved 
into  its  new  quarters  but  we  are  inclined  to  think  that  the  sub- 
ject was  never  called  to  the  attention  of  the  defendant  in  sucb 
a  way  that  any  consideration  was  given  to  it.  We  also  find  that 
at  various  times  the  competitors  of  the  complainant,  who  own 
buildings  on  the  canal,  have  unloaded  the  contents  of  their  cars 
into  teams  standing  on  the  west  side  of  the  beef  track,  this  being- 
done  to  save  the  labor  of  transferring  through  the  building  to 
the  team  at  the  other  end.  This  does  not  appoar  to  have  been 
done  to  any  great  extent  nor  to  have  been  called  specifically  ta 
the  attention  of  the  defendant.  The  defendant  now  enforces 
the  rule  that  no  bulk  freight  shall  be  delivered  in  the  Canal 
Street  Yard  except  from  the  east  side  of  the  track  into  the  build- 
ings located  along  the  canal.  Whoever  owns  such  a  building- 
may  have  his  car  placed  opposite  to  it  and  unload  directly  into 
the  building.  There  is  no  room  on  the  east  side  where  it  is 
possible  to  place  a  team. 

3.  The  complainant  receives  from  three  to  four  carloads  of 
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fresh  meat  per  week,  and  the  S.  &  S.  Co.  from  four  to  six  carloadi 
per  week.  The  complainant  generally  unloads  liis  meat  early  in  the 
morning,  as  a  rule  before  seven  o'clock,  the  hour  at  which  the 
inward  depots  at  the  Canal  Street  Yard  are  opened  to  the  general 
public.  The  S.  &  S.  Co.  also  unloads  its  cars  in  the  early 
morning. 

4.  The  half-mile  haul  from  the  West  Yard  to  the  oomplam- 
ant's  store  affects  more  or  less  at  all  times  of  the  year  the  selling 
qualities  of  the  meat  and  in  warm  weather  this  is  serious.  The 
damage  seems  to  be  more  to  the  appearance  than  in  any  actual 
deterioration  but  it  was  said  that  the  selling  value  was  depreciat- 
ed by  this  means  from  ten  to  sixty  cents  per  hundred  pounds  de- 
pending upon  weather  conditions  and  that  a  fair  average  would 
perhaps  l)e  40  cents  per  hundred  pounds.  We  fin  J  that  the  com- 
I)lainant  is  damaged  by  being  obliged  to  unload  his  meat  in  the 
West  Yard  as  compared  to  unloading  it  at  the  Canal  Street  Yard 
from  10  to  50  cents  per  hundred  pounds  which  would  be  from 
about  $20  to  $100  per  carload. 

5.  We  think  and  find  that  the  defendant  might  permit  the  S. 
&  S.  Co.  and  the  complainant  to  unload  the  carloads  of  dressed 
meat  now  being  received  by  them  in  the  Canal  Street  Yard  with- 
out serious  interference  with  the  other  users  of  that  yard  and 
tluif,  in  view  of  the  very  considerable  damage  which  these  ship- 
pers incur  by  reason  of  their  inability  to  so  unload  their  ship- 
ments the  defendant  should  accord  to  them  this  privilege. 

6.  Tlio  complainant  located  where  he  is  something  like  a  year 
and  a  lialf  ai>o.  He  then  knew  that  the  S.  &  S.  Co.  was  re- 
ceiving its  dressed  meat  in  the  manner  stated  and  that  other  de- 
liveries f)f  carload  freight  were  made  at  the  Canal  Street  Yard 
and  lie*  assumed  that  his  own  cars  would  be  delivered  at  that 
point  but  did  not  apply  to  the  defendant  and  had  no  assonmoe 
from  it.  The  complainant  desires  and  probably  requires  to  bo 
located  in  the  district  where  similar  houses  are  doing  business. 

7.  The  defendant  has  not  intended  to  discriminate  against 
this  complainant.  It  apparently  understands  that  if  it  permiti 
this  delivery  of  dressed  meat  it  must  allow  a  delivery  of  other 
perishable  commodities  and  has  for  this  reason  made  the  rule 
above  stated  wliich  it  impartially  enforces.     While  in  fact  the 
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S.  &  S  Co.  received  its  freiglit  at  the  Canal  Street  Yard  for  a 
tinie,  while  a  similar  privilege  was  denied  the  complainant,  we 
do  not  think  this  was,  upon  the  part  of  this  defendant  or  its 
agents,  with  intent  to  prefer  that  company. 

Conclusions. 

It  seems  to  have  been  assumed  by  the  defendant  that  if  it  per- 
mits the  complainant  to  unload  his  carloads  of  meat  in  the  Canal 
Street  Yard  it  must  also  permit  the  unloading  of  all  perishable 
commodities  at  that  point  if  requested.  We  do  not  so  construe 
the  statute.  There  is  no  such  competitive  relation  between  fresh 
meat  and  fruit  for  example  that  it  is  of  necessity  an  undue  dis- 
crimination to  accord  a  privilege  to  the  one  commodity  which  is 
refused  to  the  other.  It  might  as  well  be  said  that  no  distinction 
could  be  made  between  perishable  and  nonperishable  articles. 

The  defendant  acting  in  good  faith,  although  perhaps  some- 
what influenced  by  the  above  misinterpretation  of  the  law,  has 
decided  that  it  cannot  properly  in  the  operation  of  its  road  per- 
mit the  complainant  to  unload  his  meat  in  the  Canal  Street  Yard. 
The  Commission  has  found  as  a  matter  of  fact  that  it  might  un- 
der existing  conditions  permit  such  unloading  at  that  point,  that 
to  deny  this  privilege  costs  the  complainant  from  $20  to  $100  per 
carload  and  that  under  all  the  circumstances  the  defendant  ought 
to  allow  it. 

It  is  not  clear  whether  the  action  of  the  defendant  in  this  par- 
ticular constitutes  a  violation  of  the  Act  to  regulate  commerce. 
The  competitors  of  the  complainant  by  virtue  of  their  occupancy 
of  their  storehouses  on  the  canal,  which  they  in  no  way  derive 
from  the  defendant,  enjoy  an  advantage  of  locality  which  the 
complainant  does  not  and  it  is  by  no  means  certain  that  this  car- 
rier in  recognizing  that  advantage  and  declining  to  accord  the 
complainant  a  privilege  which  in  the  honest  judgment  of  its  of- 
ficials cannot  properly  be  accorded  is  guilty  of  any  undue  preju- 
dice against  him.  It  has,  however,  seemed  clear  to  us  that  the 
complainant  ought  not,  under  the  circumstances,  to  be  subjected 
to  this  very  considerable  and  entirely  unnecessary  pecuniary 
damage;  that  the  defendant,  having  it  in  its  power  to  put  the 
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coiiiplainant  more  nearly  upon  a  level  with  his  competitors  otight 
in  justice  to  do  so  and  that  its  refusal  is  an  undue  prejudice 
against  the  traffic  of  the  complainant  The  defendant  ought  not 
in  our  judgment  to  decline  to  make  deliveries  to  the  competitors 
of  the  complainant  who  occupy  these  buildings  abutting  upon 
its  beef  track,  for  to  do  so  would  be  unnecessary  waste  of  op- 
portimity,  but  it  ought,  in  so  far  as  it  reasonably  can,  to  put  the 
complainant  upon  a  level  with  them. 

We  have  decided,  therefore,  to  make  an  order  in  favor  of  the 
complainant  unless  the  defendant  upon  further  consideration 
should  see  fit  to  permit  the  unloading  of  these  cars  in  its  Canal 
Street  Yard.  In  doubtful  cases  like  this  we  cannot  overlook  the 
consideration  that  no  order  of  ours  can  be  made  binding  upon 
the  defendant  until  it  ha^  passed  the  scrutiny  of  the  courts,  while 
if  we  err  in  our  construction  of  the  law  against  the  complainant 
he  has  no  relief,  since  from  our  decision  he  cannot  appeal.  K 
the  doubtful  question  were  one  of  fact,  when  our  finding  might 
have  some  evidentiary  force,  it  would  be  otherwise. 
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No.  240. 

IN  THE  MATTEE  OF  PROPOSED  INCREASE  IN  THE' 
MINIMUM  PERCENTAGE  OF  CARS  IN  TRAINS 
REQUIRED  TO  BE  OPERATED  WITH  POWER  OR 
TRAIN  BRAKES. 


Decided  November  15,  1905, 


"The  manifest  purpose  of  the  amended  Safety  Appliance  Law  is  that  all 
freight  cars  shall  be  equipped  with  air-brakes,  and  that  all  brakes 
shall  be  used  and  operated,  and  such  condition  is  necessary  to  the  safety 
of  both  railway  employees  and  the  traveling  public,  besides  facilitating 
traffic  movement  and  resulting  in  the  handling  of  traffic  with  greater 
economy.  Increasing  the  minimum  percentage  of  air-braked  cars  in 
trains  from  50  to  76  per  cent  would  result  in  the  earlier  operation  of 
trains  fully  equipped  with  air-brakes  and  accelerate  the  removal  from 
service  of  old  and  comparatively  unsafe  cars  now  unequipped  with  that 
appliance ;  but  under  the  present  public  demand  the  use  of  every  avail- 
able car  is  required  to  move  the  unusual  volume  of  traffic  now  offered 
and  ordering  such  increased  percentage  into  immediate  effect  would 
hamper  railway  operations  and  impose  severe  hardship  upon  shippers 
and  the  general  public.  After  due  notice  and  full  hearing,  Held :  That 
the  minimum  percentage  of  air-braked  freight  cars  in  trains  on  rail- 
roads used  in  interstate  commerce  shall  stand  increased  to  75  per  cent 
on  and  after  August  1,  1906. 

W.  A.  Gardner  for  the  Chicago  &  Northwestern  Railway 
dorapany. 

C.  A.  Seley  for  the  Chicago,  Rock  Island  &  Pacific  Railway 
Company. 

Theodore  W.  Reath,  N.  D.  Maker  and  E.  8.  White  for  the 
Norfolk  &  Western  Railway  Company. 

John  0.  Wilson,  F.  Kirby,T.  Fitzgerald,  J.  E,  MuUfeld,  E. 
T.  White,  and  R.  L.  Erman  for  the  Baltimore  &  Ohio  Railroad 
Company.  '  ^^'■] 

Frank  H.  Piatt  and  A.  E.  Mitchell  for  the  Lehigh  Valley 
Railroad  Company. 
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Clandian  B,  Northrop,  J.  iV.  Seale  and  A.  Stewart  for  the 
Soiitljcrn  Railway  Company. 

George  S.  Patierson,  D.  F,  Crawford,  A.  W.  Oibhs,  WilHam 
II.  Fisher.  J.  C\  McCuHough  and  O.  W.  Creighton  for  the  Pelin- 
sylvania  Railroad  Company. 

Le  Grand  Parish  and  C.  A.  Wheat  on  for  the  Lake  Shore  & 
Michigan  Southern  Railway  Company  and  the  New  York  Cen- 
tral k  Hudson  River  Railroad  and  affiliated  lines. 

C.  Peter  Clark  for  the  Buffalo  &  Susquehanna  Bailroad 
Company. 

B.  E.  Smith  for  the  Atlantic  Coast  Line  Bailroad  Company. 

F,  II,  Clark  for  the  Chicago,  Burlington  &  Quincy  Railway 
Company. 

E.  E,  Clark  for  the  Order  of  Railway  Conductors. 

P.  II.  Morrissey  for  the  Brotherhood  of  Railroad  TrainmeiL. 

W,  S.  Stone  for  the  Brotherhood  of  Locomotive  Engineers. 

11,  R,  Fuller,  Legislative  Representative  of  the  Brotherhoods 
of  Railroad  Trainmen,  Locomotive  Engineers,  Locomotive  Fire- 
men, and  the  Order  of  Railway  Conductors. 

Frank  T.  Haivley  for  the  Switchmen's  Union  of  Iforth 
America. 

Repobt  and  Opinion  of  the  Commission, 

CocKRELL,  Commissioner: 

The  Act  of  Congress  of  ilarch  2,  1893,  commonly  known  as 
the  Safety  Appliance  Law,  amended  April  1,  1896,  was  further 
amended  in  im])ortant  particulars  by  the  Act  approved  March 
2,  1903. 

The  .second  section  of  this  amendment  relates  to  the  use  of 
power  or  train  brakes,  and  re(juires  that  whenever  any  train  is 
operated  with  such  brakes,  as  provided  in  the  original  Act,  "not 
less  than  fifty  per  centum  of  the  cars  in  such  train  shall  have 
their  brakes  used  and  o])erated  by  the  engineer  of  the  locomotive 
drawing  such  train."  It  also  requires  that  "all  power-braked 
cars  in  such  train  which  are  associated  together  with  said  fifty 
])er  centum  shall  have  their  brakes  so  used  and  operated."  A 
further  provision  empowers  the  Interstate  Commerce  Commis- 
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sioii;  from  time  to  time,  after  full  bearing,  to  increase  the  mini- 
mum percentage  of  cars  in  "any  train  required  to  be  operated 
vrith  power  or  train  brakes  which  must  have  their  brakes  used 
and  operated  as  aforesaid."  The  evident  purpose  of  the  Act  is 
to  require  that  all  power-braked  cars  associated  together  in  trains- 
shall  have  their  brakes  used  and  operated,  with  the  ultimate  in- 
tent that  all  trains  on  railroads  engaged  in  interstate  commerce- 
shall  be  operated  with  a  full  complement  of  power  brakes. 

This  amendment  went  into  effect  September  1,  1903,  except 
as  to  a  few  carriers  that  were  granted  extensions  of  time  within 
which  to  comply  with  certain  of  its  provisions  by  the  Commis- 
sion's order  of  October  15,  1903.  The  extensions  so  granted 
fully  expired  on  July  1, 1904,  since  which  date  the  Act  has  been 
in  full  force  and  effect. 

The  Commission's  attention  having  been  called  to  dangeroua 
conditions  arising  in  train  operation  from  the  'Tbuckling"  of 
freight  trains  under  emergency  applications  of  the  air  brakes^ 
on  trains  operated  with  the  minimum  percentage  of  such  brakes 
reqnired  by  law,  it  seemed  proper  that  steps  should  be  taken  to 
increase  that  minimum,  if  practicable.  The  need  for  such  ac- 
tion was  emphasized  by  the  fact  that  in  many  instances  it  waa 
apparently  assumed  that  the  law  was  complied  with  when  the- 
minimum  percentage  of  power-braked  cars  had  their  brakes  used 
and  operated,  without  reference  to  the  further  provision  that  all 
power-braked  cars  associated  with  such  minimum  percentage 
should  also  have  their  brakes  used  and  operated.  Reports  made 
to  the  Commission  by  its  inspectors  showed  many  trains  operated 
with  the  minimum  of  power  brakes  in  use,  when  by  the  simple 
operation  of  coupling  up  the  hose  on  all  power-braked  cars  as- 
sociated together  a  much  higher  percentage  could  have  been  se- 
cured. The  purpose  of  the  Act  to  require  the  full  use  and  opera 
tion  of  brakes  on  all  power-braked  cars  associated  together  in 
trains  was  thus  defeated. 

An  order  was  accordingly  issued  on  August  11,  1905,  calling 
upon  all  common  carriers  subject  to  the  Safety  Appliance  Act, 
as  amended,  to  report  to  the  Commission  on  or  before  October  1, 
1905,  (1)  the  number  of  freicrht  cars  o\\Tied,  (2)  the  number  of 
such  cars  equipped  with  air  brakes,  and  (3)  the  average  percent- 
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age  of  air-hraked  cars  used  in  trains  during  the  six  months  prior 
to  Sei)teinber  1,  1905.  At  the  same  time  the  Commission  an- 
nounced its  intention  of  setting  the  matter  for  hearing  with  a 
view  of  issuing  an  order  requiring  an  increase  in  the  minimum 
percentage  of  power-braked  cars  which  shall  have  their  brakes 
used  and  operated,  if  such  an  order  should  appear  justified  by 
the  statements  and  testimony  presented. 

In  response  to  this  order  returns  were  received  from  practical- 
ly all  common  carriers  subject  to  the  Act  These  returns 
showed  a  total  of  1,790,113  freight  cars  owned  on  October  1, 
1905,  of  which  1,564,396  were  equipped  with  air  brakes.  This 
information  is  approximately  correct.  On  June  30, 1904,  thera 
w-ere  1,692,194  freight  cars  engaged  in  freight  service,  of  which 
1,434,386  were  equipped  with  air  brakes.  From  the  best  ob- 
tainable datn  there  are  at  present  111,122  private  freight  cars  in 
the  United  States,  practically  all  of  which  are  equipped  with  air 
brakes. 

The  Commission  thereupon  issued  an  order,  on  October  19, 
1905,  setting  the  matter  for  hearing  on  November  2,  1906.  No- 
tice of  this  hearing  w^as  given  to  all  carriers  subject  to  the  Act, 
as  well  as  the  chief  executive  officers  of  the  organizations  of  rail- 
road employees,  who  were  present  or  represented  at  the  hearing. 

It  was  announced  at  the  opening  of  the  hearing  that  it  ap* 
peared  to  the  Commission  upon  examination  of  the  reports  re- 
ceived from  the  carriers,  taking  into  account  the  contemplation 
of  the  law,  that  the  time  had  come  when  this  matter  should  be 
considered.  It  was  further  suggested,  in  view  of  the  evident 
purpose  of  this  law,  commonly  known  as  the  amended  Safety  Ap- 
pliance Law,  in  view  of  the  state  of  equipment  as  disclosed  by 
these  reports,  and  in  view  of  the  fact  that  since  the  order  for  this 
hearing  was  made  communications  had  been  received  from  a 
considerable  number  of  carriers,  to  the  effect  that  they  not  only 
liave  no  opposition  to  an  increased  minimum,  but  are  in  favor  of 
such  action  by  the  Commission,  that  we  might  for  the  pu]j>ose  of 
saving  time  and  expediting  the  inquiry  regard  this  proceeding  as 
in  the  nature  of  an  order  to  show  cause  why  an  order  should  not 
be  made,  and  so  hear  first  those  who  wish  to  make  opposition  to 
any  order  of  the  kind ;  and  for  the  purpose  of  giving  definiteness 
to  the  inquiry  it  was  suggested  as  a  tentative  proposal  that  if 
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any  order  is  made,  it  should  be  one  requiring  75  per  cent  as  the 
minimum  after  the  first  of  January  next 

Xot  all  of  the  carriers  appeared  at  this  hearing.  A  large 
number  apparently  considered  that  no  serious  inconvenience 
would  result  from  any  reasonable  order  the  Commission  might 
make  in  the  matter;  indeed,  the  managers  of  several  important 
railroads,  in  response  to  the  notice  of  hearing,  wrote  the  Com- 
mission to  this  effect.  It  appeared  that  the  railroads  represent- 
ed were  running  a  majority  of  their  trains  with  a  percentage  of 
air  brakes  higher  than  the  minimum  required  by  law  at  the  pres- 
ent time,  but,  in  some  instances,  owing  to  the  requirements  of 
special  classes  of  traffic,  difficulties  were  experienced  in  obtaining 
the  minimum,  and  it  was  contended  that  any  increase  in  percent- 
age at  this  time  would  impose  a  hardship  upon  the  roads  which 
they  would  find  great  difficulty  in  overcoming.  It  was  stated 
that  such  a  requirement  would  result  in  congestion  and  delay  to 
traffic  and  cause  great  annoyance,  inconvenience  and  absolute 
loss  to  shippers. 

It  was  stated  that  the  railroads  are  now  called  upon  to  handle 
a  larger  volume  of  traffic  than  ever  before,  and  that  every  car 
that  can  be  obtained  is  constantly  needed  to  conduct  the  busi- 
ness ;  in  fact,  that  it  is  impossible  to  obtain  a  sufficient  number 
of  cars,  and  that  all  roads  are  behind  in  their  orders.  It  was  in- 
sisted that  an  increase  in  percentage  could  not  be  maintained 
without  a  considerable  increase  in  the  total  number  of  cars 
equipped,  and  in  the  present  state  of  business  it  was  entirely  im- 
practicable to  withdraw  cars  from  service  for  the  purpose  of 
equipping  them.  Furthermore,  it  appeared  that  a  great  many 
of  these  unequipped  cars  are  old  and  of  light  construction,  not 
considered  worth  equipping  with  air  brakes,  the  intention  of  the 
carriers  being  to  take  them  out  of  service  and  break  them  up 
as  rapidly  as  they  can  be  replaced  by  cars  of  modem  construc- 
tion. It  was  shown  that  all  new  cars  are  fully  equipped  with 
air  brakes,  but  that  car  builders  are  unable  to  furnish  new  cars 
as  rapidly  as  needed  owing  to  the  press  of  orders.  It  was  de- 
veloped that  these  old  cars  are  generally  used  for  special  service, 
Biich  as  the  coal  and  coke  trade,  this  being  due  in  a  measure  to 
the  construction  of  many  of  the  coal  breakers  at  mines  not  be- 
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ing  fitted  to  receive  the  large  modem  cars.  The  fact  that  these 
cars  are  relegated  to  a  particular  service  and  kept  together  as 
far  as  possible  increases  the  difficulty  of  making  up  trains  en- 
gaged in  such  service  with  a  higher  percentage  of  air  brakes 
than  now  required.  It  was  stated  to  be  the  intention  of  the 
carriers  to  retire  these  cars  from  service  as  rapidly  as  conditions 
will  permit,  as  it  was  admitted  that  their  presence  in  trains,  as- 
sociated with  cars  of  modern  construction,  constitutes  a  menace 
to  safety.  Owing  to  the  present  requirements  of  traffic, 
however,  it  is  said  that  the  danger  is  one  that  cannot  well  be 
avoided,  but  care  is  taken  to  minimize  it  as  far  as  practicable 
by  placing  the  light  cars  together  at  the  rear  end  of  trains. 
It  did  not  appear  that  there  would  be  any  difiiculty  in  obtain- 
ing brakes  for  the  purpose  of  equipping  these  cars,  as  informa- 
tion received  from  two  manufacturers  of  air  brakes  was  to  the 
effect  that  they  could  furnish  70,000  sets  of  brakes  by 
January  1,  1906.  The  contention  was  that  the  majority  of 
these  old  cars  are  not  worth  equipping,  and  they  are  being  used 
because  of  business  requirements,  and  also  because  it  is  de- 
sired to  get  as  much  service  as  possible  out  of  them  before  they 
are  broken  up.  It  was  stated  that  the  comparatively  few  old 
cars  worth  equipping  are  being  fitted  with  air  brakes  as  rapidly 
as  conditions  will  permit. 

It  was  admitted  that  the  use  of  all  air  is  the  ideal  condition 
towards  which  all  roads  are  working,  as  it  is  recognized  that 
trains  wholly  equipped  are  operated  with  greater  safety  both  to 
the  employees  and  the  traveling  public,  besides  being  operated 
with  greater  economy.  Trains  wholly  equipped  with  air  give 
greater  control  and  enable  stops  to  be  made  in  shorter  distances 
in  eases  of  emergency.  Wholly  equipped  trains  also  enable  the 
conductor  of  the  train  to  share  the  responsibility  of  control  with 
the  engineer,  as  by  the  air  gauge  and  brake  valve  in  caboose  at 
rear  end  of  train  the  conductor  is  at  all  times  enabled  to  ob- 
serve that  required  train-line  pressure  is  maintained,  and  in 
case  of  an  emergency  arising  without  the  knowledge  of  the 
engineer  the  train  can  be  stopped  with  the  apparatus  at  the 
rear  end.  The  conductor  is  also  enabled  to  hold  up  the  engi- 
neer promptly  and  certainly  in  cases  where  the  latter  for  any 
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reason  mns  past  meeting  points  or  danger  signals,  or  fails  to 
observe  orders  to  slow-down  or  stop  at  certain  points.  It  was 
admitted  that  an  increase  in  percentage  would  reduce  the  liabil- 
ity of  trains  ^'buckling"  in  emergency  stops,  and  would  increase 
the  safety  of  employees.  The  only  objection  to  such  increase 
was  on  the  score  of  its  impracticability  at  the  present  time 
owing  to  conditions  above  set  forth. 

That  an  increase  in  the  present  minimum  percentage  is  in 
the  line  of  good  practice  is  shown  by  the  action  of  a  number  of 
carriers  that  have  already  increased  the  percentage  above  the 
minimum  now  required  by  law.  It  appears  also  that  many  car- 
riers refuse  to  accept  cars  in  interchange  unless  they  are 
equipped  with  air  brakes,  and  have  enforced  this  rule  for  some 
time  past  In  this  connection  it  may  be  noted  that  the  Phila- 
delphia &  Reading  and  Delaware,  Lackawanna  &  Western  Rail- 
roads, both  doing  an  extensive  coal  and  coke  business,  have  is- 
sued instructions  requiring  a  minimum  of  75  per  cent  and  70 
per  cent  respectively,  in  all  trains  operated  on  their  lines. 
Other  extensive  coal  carrying  roads,  such  as  the  Hocking  Val- 
ley, Toledo  &  Ohio  Central,  Zanesville  &  Western  and  Kana- 
wha &  Michigan,  require  a  minimum  of  75  per  cent.  The  Sea- 
board Air  Line  Railway  also,  operating  in  the  same  territory  as 
roads  represented  here  protesting  against  an  increase  and  pre- 
sumably handling  similar  classes  of  traffic  under  substantially 
similar  conditions,  requires  a  minimum  of  75  per  cent  in  all  its 
trains.  It  will  thus  be  noted  that  the  conditions  complained  of 
as  operating  against  an  increase  in  the  minimum  percentage  re- 
quired by  law  are  merely  local  and  transitory,  affecting  compar- 
atively few  roads,  and  are  being  overcome  as  rapidly  as  practica- 
ble. It  was  stated  that  the  Master  Car  Builders'  Association, 
representing  practically  all  the  railroads  in  the  United  States, 
have  issued  a  rule  requiring  that  all  cars  offered  in  interchange 
after  September  1,  1907,  must  be  equipped  with  air  brakes,  and 
it  was  contended  that  the  operation  of  this  rule  would  of  itself  re- 
sult in  the  complete  equipment  of  all  cars  with  air  brakes  by 
the  date  mentioned. 

In  this  connection  it  is  contended  that  when  all  cars  are 
equipped  with  air  brakes  it  will  be  unnecessary  fo*'  the  Commis- 
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sion  to  make  any  order  establishing  a  definite  minimum  per- 
centage of  cars  which  must  have  their  brakes  used  and  operated, 
for  tlie  reason  that  the  law  itself  requires  that  "all  power-braked 
cars  in  such  train  which  are  associated  together  with  said  fifty 
per  centum  shall  have  their  brakes  so  used  and  operated,"  and 
with  trains  composed  of  all  air-braked  cars  the  association  of 
such  cars  together  must  be  complete,  necessitating  their  full  use 
and  operation  by  the  terms  of  the  law.  An  equipped  car  having 
a  defective  brake  forms  no  bar  to  the  operation  of  all  other 
equipped  cars  in  the  train  which  may  be  associated  together, 
for  the  reason  that  the  defective  car  may  be  simply  cut  out, 
causing  no  break  in  the  continuity  of  the  train  line.  It  is  the 
unequipped  car  associated  with  the  equipped  cars,  thus  causing 
a  break  in  the  continuity  of  the  train  line,  that  causes  the  dif- 
ficulty of  associating  a  larger  number  of  air-braked  cars  together 
in  trains,  except  by  extra  switching,  thus  adding  to  the  dif- 
ficulties of  handling  traffic  expeditiously  and  aggravating  the 
congestion  in  yards.  When  all  cars  are  equipped  these  diffi- 
culties will  disappear. 

It  is  the  opinion  of  the  Commission  that  all  cars  should  be 
equipped  with  air  brakes,  and  that  all  brakes  should  be  used 
and  operated ;  and  this  is  unmistakably  the  intent  of  the  law. 
This  is  a  condition  that  is  required  in  the  interests  of  safety, 
both  to  employees  and  the  traveling  public.  It  will  also  facili- 
tate the  movement  of  traffic  and  permit  of  its  being  handled 
with  greater  economy,  as  is  evidenced  by  the  testimony  in  behalf 
of  the  railroads.  An  increase  in  the  present  minimum 
percentage  is  a  move  in  the  right  direction,  and  the  Conmiis- 
sion  is  convinced  that  it  should  be  made.  The  only  question  is 
as  to  the  date  when  such  increase  shall  take  effect 

From  the  evidence  before  the  Commission  it  appears  that  an 
increase  in  the  required  percentage  of  air  brakes  to  be  used 
should  be  made,  and  that  this  increase  should  be  to  75  per 
cent,  as  a  means  of  hastening  the  operation  of  trains  with  a  full 
complement  of  air  brakes  and  the  removal  from  service  of  the 
old  and  comparatively  unsafe  cars  which  are  now  unequipped. 
It  further  appears  that  the  demands  of  the  public  require  the 
use  of  every  available  car  to  move  the  unusual  traffic  that  is 
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now  offered,  and  to  make  such  an  order  immediately  effective 
would  greatly  hamper  the  operations  of  the  railroads  and  re- 
sult in  severe  hardship  to  shippers  and  the  public  generally. 

The  Commission  is  convinced,  however,  that  no  serious  incon- 
venience will  result  to  any  interest  by  requiring  that  the  mini- 
mum shall  be  increased  to  75  per  cent  on  and  after  the  first  day 
of  Aufi:u8t,  1906,  and  an  order  will  be  made  to  this  effect 

Order  of  the  Commission. 

IT  IS  ORDERED :  That  on  and  after  August  1,  1906,  on 
all  railroads  used  in  interstate  commerce,  whenever,  as  required 
by  the  Safety  Appliance  Act  as  amended  March  2,  1903,  any 
train  is  operated  with  power  or  train  brakes,  not  less  than  76 
per  centum  of  the  cars  in  such  train  shall  have  their  brakes 
used  and  operated  by  the  engineer  of  the  locomotive  drawing 
such  train,  and  all  power-braked  cars  in  every  such  train  which 
are  associated  together  with  the  said  75  per  centum  shall  have 
their  brakes  so  used  and  operated. 

A  true  copy: 
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No.  812. 

RED  ROCK  FUEL  COMPANY 

v. 

BALTIMORE  &  OHIO  RAILROAD  COMPANY. 


Decided  Nov.  25,  1905, 


1.  A  iStat*^  hna  jurisdiction  to  enact  that  carriers  of  coal  therein  shall  pro- 

vide track  connections  with  all  mines  within  its  borders,  but  the  power 
of  tlio  State  in  that  respect  arises  from  its  authority  over  State  com- 
merce and  does  not  constitute  any  limitation  upon  the  exclusive  power 
of  CoMjifresa  to  regulate  interstate  commerce. 

2.  The  enactment  by  Congress  in  section  three  of  the  Act  to  regulate  com- 

merce that  the  carriers  affected  thereby  shall  not  subject  persons,  lo- 
calities or  descriptions  of  traffic  to  undue  prejudice  or  unreasonable 
disadvantage,  or  give  any  undue  or  unreasonable  preference  or  ad- 
vantage to  persons,  localities  or  kinds  of  traffic  in  any  respect  whatso- 
ever applies  to  discrimination  in  facilities  or  instrumentalities  of  ship- 
ment or  carriage,  and  while  the  Commission  has  no  authority  to  order 
a  carrier  to  put  in  sidetrack  connections,  or  to  prescribe  the  terms  or 
conditions  relating  to  the  construction  of  such  connections,  its  juris- 
diction does  extend  to  any  case  of  wrongful  prejudice  resulting  from 
discrimination  in  the  provision  of  such  facilities  or  instrumentalities 
of  shipment  or  carriage,  including  sidetrack  connections. 

^,  Carriers  must  conduct  and  manage  their  business  under  the  requirements 
and  prohibitions  of  the  regulating  statute,  and  undue  discriminations 
i-aunot  be  justified  by  the  fact  of  long-standing  agreements  with 
favored  mine  operators  and  other  shippers,  nor  is  it  a  defense  to  the 
cliarge  of  discrimination  that  the  facilities  provided  the  favored  per- 
sons may  be  withdrawn  at  the  will  of  the  one  who  grants  them. 

4.  Defendant  declines  to  permit  a  sidetrack  connection  between  its  line  and 
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a  switch  or  sidetrack  to  complainant's  coal  mine  in  the  Fairmont  Dis- 
trict of  West  Virginia  for  the  purpose  of  receiving  interstate  ship- 
ments of  coal  from  its  mine,  although  it  has  provided  and  maintains 
sidetrack  connections  for  other  mines  in  that  district  from  which  large 
quantities  of  coal  are  shipped  to  interstate  destinations.  Defendant 
controls,  through  OAvnership  of  capital  stock,  large  coal  mining  enter- 
prises in  the  Fairmont  District  which,  during  the  year  1904,  shipped 
more  than  one-lralf  the  tonnage  from  that  district.  Complainant  has 
purchased  the  right  of  way  for  the  sidetrack  and  the  physical  conditions 
pertaining  to  the  proposed  connection  are  at  least  as  favorable  aa 
those  pertaining  to  connections  already  made  for  other  mines  in  that 
coal  field.  It  is  found  generally  that  as  between  complainant's  and 
the  favored  mines  similarity  of  situation  exists  in  essential  respects. 
Under  such  discrimination  complainant  is  unable  to  make  interstate 
shipments  of  coal  from  its  mine,  and  the  defendant,  by  continuing  its 
policy  of  denying  these  facilities  to  applying  owners  of  coal  lands,  may 
practically  control  in  its  own  interest  all  the  undeveloped  coal  in  this 
field,  as  well  as  derive  greater  profits  from  its  large  holdings  in  mines 
already  developed  in  that  section.  Held:  That  the  discrimination  is 
not  only  wrongful  as  between  complainant  and  other  more  favored  ship- 
pers, but  amounts  to  undue  and  unreasonable  preference  by  defendant 
of  itself,  and  that  order  forbidding  further  violation  of  section  three  of 
the  statute  should  issue  accordingly. 

Wm,  A,  Glasgow,  Jr.,  for  complainant. 

Hugh  L.  Bond,  Jr.,  and  John  0.  Wilson  for  defendant 

Report  and  Opinion  of  the  Commission. 

FiFER,  Commissioner: 

Complainant  alleges,  in  substance,  that  defendant  refuses  to 
allow  a  sidetrack  connection  with  its  line  which  will  enable  com- 
plainant to  equip  its  coal  mine  in  West  Virginia  with  side- 
track facilities  and  make  shipments  from  such  mine  over  de- 
fendant's railway  to  market  points  in  other  states;  that  in  many- 
instances  and  in  essentially  similar  situations  defendant  has  al- 
lowed such  connection  to  other  operators  in  the  same  coal  terri- 
tory, who,  as  a  result  thereof,  are  now  enjoying  sidetrack  facili- 
ties and  connections  with  and  making  interstate  shipments  of 
coal  over  defendant's  road,  and  that  by  reason  of  the  premises 
defendant  is  violating  section  3  of  the  Act  to  regulate  com- 
merce. Defendant  denies,  generally,  the  alleged  violation  of 
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law,  and  particularly  denies  that  this  Commissioxi  has  jurisdic- 
tion of  the  subject-matter  of  complaint  Facts  relied  upon  by 
the  respective  parties  are  found  as  follows : 

Findings  of  Fact. 

Complainant  is  a  corporation  duly  organized  under  the  laws 
of  West  Virginia  and  is  authorized  to  issue  capital  stock  to  the 
extent  of  $1,000,000.  It  was  organized  in  December,  1904, 
and  immediately  thereafter  purchased  about  4,300  acres  of  land, 
4,000  acres  or  more  of  which  are  underlaid  with  coaL  The  land 
is  located  a  short  distance  northerly  of  the  main  line  of  the  West 
Virginia  &  Pittsburg  Railroad  in  Upshur  County,  West  Vir- 
ginia, and  in  what  is  knowTi  as  the  Fairmont  District. 

Defendant  is  a  common  carrier  of  interstate  traffic  and  inter- 
ested largely,  not  only  in  the  transportation  of  coal,  but  also  as 
a  stockholder  in  several  large  coal  companies,  whose  properties 
are  located  in  the  vicinity  of  defendant's  lines  of  railway  in  the 
Fairmont  District  and  elsewhere.  It  owns  a  majority  of  die 
capital  stock  of  the  Consolidation  Coal  Company,  which  in  turn 
o^^^ls  a  majority  of  the  capital  stock  of  the  Fairmont  Coal  Com- 
pany. In  a  similar  manner  defendant  is  also  interested  in 
other  coal  companies,  two  or  three  of  which  operate  in  said  dis- 
trict. Of  approximately  6,000,000  tons  of  coal  shipped  from 
the  Fairmont  District  during  the  year  ending  June  80,  1904, 
the  Fairmont  Coal  Company  shipped  3,601,481  tons.  Defend- 
ant owns  a  majority  or  more  of  the  capital  stock  of  the  West 
Virginia  &  Pittsburg  Railroad  Company,  controls  and  operates 
that  company's  railroad  as  a  part  of  defendant's  system,  and  has 
authority  to  provide  for  and  allow  the  connection  asked  for  by 
complainant.  For  convenience  the  West  Virginia  &  Pittsburg 
will  be  referred  to  hereinafter  as  though  absolutely  owned  by 
defendant 

Soon  after  complainant  made  the  purchase  aforesaid  it  b^^an 
to  develop  a  coal  mine  on  the  land  referred  to  and  undertook  to 
make  arrangements  for  shipping  coal  therefrom  to  Philadel- 
phia, Pa.,  and  other  points  outside  West  Virginia.  It  opened 
two  veins  of  coal,  one  of  which  is  about  6  feet  thick  and  the 
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other  4I/2  feet.  The  coal  in  the  former  vein  is  called  Pittsburg 
and  that  in  the  latter  Red  Stone.  It  is  of  good  quality  and  the? 
same  kind  of  coal  taken  out  of  other  mines  in  the  Fairmont  Dis- 
trict 

On  January  19, 1905,  Mr.  Bullitt,  who  acted  as  special  agent 
of  complainant  from  that  date  until  April  28,  1905,  and  has 
since  been  its  president,  applied  to  defendant's  third  vice-presi- 
dent for  a  sidetrack  connection  between  complainant's  coal  mine 
and  the  main  line  of  said  West  Virginia  &  Pittsburg  Railroad 
and  offered  to  comply  with  the  terms  of  any  conditions  defend- 
ant might  see  fit  to  impose  in  that  connection,  but  the  applica- 
tion was  declined.  In  explanation  of  this  refusal  defendant's 
officer  said  that  defendant  would  never  permit  complainant  to 
have  a  siding  until  forced  to  do  so  by  law,  and  that  if  complain- 
ant succeeded  the  next  man  who  applied  would  receive  similar 
treatment;  that  the  policy  of  defendant  was,  not  to  have  a  lot 
of  little  shippers  on  its  line  who  would  ship  coal  when  prices 
were  high  and  then  shut  up  shop  and  go  home  and  let  the  large 
shippers  have  the  lean  years,  and  that  defendant  proposed  to 
protect  its  large  shippers. 

The  coal  land  in  question  was  formerly  the  property  of  the 
List  Coal  Company,  who,  as  complainant  knew,  had  unsuccess- 
fully applied  to  defendant  .for  sidetrack  facilities.  NotwitJi- 
standing  this,  and  because  it  believed  that  defendant's  position 
was  untenable,  complainant  purchased  the  land  and,  after  Mr. 
Bullitt's  interview  with  defendant's  third  vice-president  a? 
aforesaid,  continued  the  work  of  development.  At  the  time  of 
the  hearing  in  this  case  it  had  expended  some  $15,000  or  $20,- 
000  in  this  connection  and  had  adopted  plans,  tbe  carrying  out 
of  which  will  necessitate  the  expenditure  of  $40,000  or  $50,000 
more.  It  has  on  hand  the  money  to  pay  for  the  work  and  ma- 
terials. It  had  made  surveys  and  plans,  located  its  tipple  and 
the  proposed  sidetrack,  nearly  completed  the  foundation  of  and 
purchased  materials  for  the  tipple,  purchased  machinery  and 
mining  cars  to  be  used  at  and  in  the  mine,  purchased  ties  ano 
70-pound  rails  to  be  used  in  constructing  the  sidetrack  and  4  ) 
pound  rails  to  be  used  in  the  mine,  and  completed  the  gradii// 
for  the  sidetrack  over  the  entire  distance  from  defendant's  rig  i> 
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of  way  to  complainant's  tipple,  except  about  600  feet  It  had 
also  sold  100  tons  of  coal  for  the  purpose  of  introducing  it  ajud 
showing  its  quality  and  agreed  to  deliver  same  in  Philadelphia 
when  it  should  procure  sidetrack  facilities,  and  had  mined  a 
small  quantity  of  coal  preparatory  to  complying  with  the  terms 
of  the  contract. 

Com])lainant's  mine  is  favorably  located  and  coal  can  be 
mined  there  at  comparatively  small  cost.  Mining  cars  can  be 
run  from  the  ditferent  openings  to  a  central  point  and  dumped 
into  one  set  of  screens,  and  the  topography  of  the  land  there  is 
such  that  it  facilitates  the  construction  of  a  tipple.  ^Vhen  fully 
developed  it  is  expected  the  mine  will  have  a  daily  capacity  of 
2,500  tons.  The  length  of  the  proposed  sidetrack  connecting 
the  mine  with  defendant's  main  line  is  3,980  feet. 

The  land  purchased  by  complainant  as  aforesaid  is  not  located 
immediately  adjacent  to  def(?ndant's  right  of  way,  but  is  sepa- 
i-ated  therefrom  by  land  formerly  owned  by  other  parties  and 
what  is  known  as  the  county  road.  By  deeds  dated  respective- 
ly February  18  and  28,  1005,  complainant  secured  title  to  a 
stri])  of  the  intervening  land,  running  from  complainant's  coal 
land  to  defendant's  right  of  way,  sufficiently  wide  for  said  side- 
track, which  is  now  being  constructed  thereon.  It  also  procured 
from  the  })roper  authority  a  right  to  construct,  operate  and 
maintain  the  sidetrack  upon  and  over  the  county  road.  The 
deeds  referred  to  contain  some  reservations  and  agreements,  such 
as  the  right  of  the  grantors  to  enter  upon  the  land  to  remove 
timber,  etc.,  and  the  stipulation  that  the  grantee  shall  construct 
and  maintain  gi-a<le  crossings  and  cattle  guards;  but  these  mat- 
ters will  not  interfere  materially  with  the  construction,  use  and 
maintenance  of  the  sidetrack. 

In  the  latter  part  of  February  or  the  first  part  of  March,  1905, 
;Mr.  HuUitt,  in  ])ursnance  of  an  appointment  previously  made 
with  defendant's  president,  went  to  i^altimore  to  have  an  inter- 
view with  him,  and  renew  comydainant's  application  for  side- 
track facilities,  but  wIk^u  he  arrived  there  was  told  defendant's 
president  was  not  certain  he  could  see  him  that  day  and  advised 
to  state  the  object  of  his  visit  to  defendant's  first  vice-president, 
vvfc'ch  he  did.     The  latter  official  gave  Mr.  Bullitt  no  encourage- 
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ment,  but  the  reasons  advanced  for  refusing  to  consider  favor- 
ably complainant's  application  are  not  definitely  stated  in  the 
record.  At  this  interview  Mr.  Bullitt  renewed  complainant's 
offer  to  comply  with  such  conditions  as  defendant  might  see  fit 
to  impose.  On  March  2,  1905,  Mr.  Bullitt  appealed  to  com- 
plainant's president  by  letter  and  urged  him  to  grant  complain- 
ant's request,  and  on  the  30th  day  of  that  month  received  the 
following  reply :  * 

"Mr.  Logan  M.  Bullitt, 
Dear  Sir: 

Your  communication  of  March  2nd. 
The  present  coal  development  on  the  road  is  to  a  considerable 
extent  beyond  the  ability  of  the  operators  to  market  the  product, 
or  the  railroad  company  to  promptly  and  fully  furnish  transpor- 
tation facilities  to  move  it  Therefore,  the  company  cannot  rea- 
sonably encourage  the  expansion  of  this  situation.  The  com- 
mercial obligation  thus  imposed  prevents  going  beyond  what  is 
the  company's  strict  duty  under  law  in  the  matter.  It  is  be- 
lieved that  you  will  appreciate  the  propriety  of  this  position. 

Yours  very  truly, 
Oscar  G.  Murray.^' 

Soon  after  the  above  communication  was  received  by  Mr.  Bul- 
litt, on  April  29th,  1905,  the  complaint  in  this  case  was  filed 
with  the  Commission.  Previous  to  that  time  it  will  be  seen  that 
the  reasons  given  by  defendant  for  refusing  to  comply  with  com- 
plainant's request  were :  The  over-development  of  coal  mines, 
the  inability  of  defendant  to  promptly  and  fully  furnish  trans- 
portation facilities  to  move  the  coal,  and  defendant's  desire  to 
keep  small  shippers  out  of  the  coal  business  and  protect  large 
shippers  who  are  already  in  it.  But  at  the  hearing  other  mat- 
ters were  advanced  by  defendant  in  justification  of  its  position, 
and  in  order  that  these  may  be  clearly  understood  a  brief  de- 
scription of  the  Fairmont  District  and  the  coal  mines  and  lines 
of  railway  there  located  will  be  given. 

Defendant  has  a  line  which  runs  from  Parkersburg  through 
Clarksburg  and  Grafton,  and  this  line  is  connected  with  the  coal 
district  in  question  by  the  following  lines,  all  of  which  are 
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operated  by  defendant  as  a  part  of  its  system :  The  West  Yit- 
ginia  &  Pittsburg  runs  from  Clarksburg  in  a  southerly  direction 
to  Macpelah  Junction,  just  north  of  Weston,  and  thence  south- 
easterly through  Lorentz  to  Buckhannon,  a  total  distance  of 
about  41  miles.  At  the  latter  point  it  connects  with  the  Point 
Pleasant,  Buckhannon  &  Tygart  Valley  Railroad,  which  runs 
thence  in  a  northeasterly  direction  through  Lemley  Junction  to 
Tygart  Junction,  a  distance  of  16.60  miles.  What  is  known  as 
the  Burnersville  branch  of  this  road  extends  from  Lemley  Junc- 
tion to  Century,  a  distance  of  5.09  miles.  At  Tygart  Junction 
connection  is  made  with  the  Grafton  &  Belington  Railroad^ 
which  runs  thence  in  a  northerly  direction  through  Philippi  and 
Hackers  Junction  to  Grafton,  a  distance  of  29.6  miles.  The 
main  line  of  this  road  also  reaches  Belington,  which  is  11.7  miles 
southeasterly  of  Tygart  Jimction,  and  what  is  known  as  the 
Berryburg  branch  runs  westerly  from  Hackers  Junction  to  Ber- 
ry burg,  a  distance  of  4.66  miles.  All  the  points  mentioned  in 
this  paragraph  are  in  West  Virginia  and  the  distances  given,  ex- 
cept from  Clarksburg  to  Buckhannon,  are  taken  from  defend- 
ant's report  to  this  Commission. 

The  lines  between  Buckhannon  and  Grafton  were  constructed 
by  defendant  or  its  subsidiary  companies,  particularly  for  the 
purpose  of  developing  coal  lands  and  securing  coal  traffic,  but 
other  traific  is  now  carried  over  them  to  some  extent  by  defend- 
ant. It  is  indicated  by  defendant's  reports  to  this  Commis- 
sion and  Poor's  Manual  for  the  year  1904,  and  we  find,  that 
defendant  o^vns  either  a  majority  or  the  entire  capital  stock  of 
each  of  these  lines  and  controls  their  policy  and  operations. 
From  Grafton  defendant's  line  runs  easterly  to  Cumberland, 
Md.,  and  thence  to  Philadelphia  and  other  eastern  cities. 

All  the  points  described  as  located  south  of  Clarksburg  and 
Grafton  are,  we  understand,  in  the  Fairmont  distri»3t,  which  is 
about  16  miles  wide  (from  east  to  west)  and  25  miles  long. 
The  following  diagram,  although  not  strictly  accurate,  shows 
fairly  well  tlie  locations  of  the  places  and  lines  of  railway  de- 
scribed : 
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The  distance  from  Lorantz  to  Biickhannon  is  4  miles,  and 
complainant's  proposed  sidetrack  would  intersect  defendant's 
main  line  about  midway  between  these  two  points,  on  a  tangent 
about  a  mile  long.  From  the  point  of  intersection  in  an  easter- 
ly direction  about  1,000  feet  the  line  is  nearly  level,  while  to- 
wards Lorentz  the  grade  is  only  3/10  of  one  per  cent  On  ac- 
count of  the  heavy  grades  west  and  north  of  Lorentz  it  would  not 
be  practicable  to  haul  complainant's  coal  over  the  West  Virginia 
and  Pittsburg  Road  to  Clarksburg,  but  the  grade  in  the  opposite 
direction  through  Buckhannon  and  Tygart  Junction  is  very 
favorable;  it  is  said  to  be  nearly  a  water  grade. 

At  the  hearing  defendant  advanced  several  matters  in  ad- 
dition to  those  already  stated,  in  justification  of  its  refusal  to 
comply  with  complainant's  request,  but  they  are  practically  all 
included  in  the  additional  expense  to  defendant  which  it  is 
claimed  will  follow  the  making  of  such  arrangements  as  will 
enable  complainant  to  make  interstate  shipments  of  coal  as 
aforesaid. 

There  are  88  coal  operations  in  the  Fairmont  District,  and 
these  are  connected  with  defendant's  main  line  by  sidetracks  of 
various  lengths,  and  by  branches  or  spurs,  such  as  the  Bumers- 
ville  and  Berryburg  branches  above  mentioned.  In  7  instances, 
at  least,  the  sidetracks  are  each  4,000  feet  or  more  in  length. 
Of  course  such  connections  could  not  have  been  made  except  by 
arrangements  between  the  coal  operators  and  the  railroad  com- 
pany, but  conditions  imposed  by  the  latter  in  that  connection 
are  not  shown  in  the  record. 

A  large  number  of  these  operations  or  coal  mines  are  connect- 
ed with  defendant's  main  line  between  Buckhannon  and  Graf- 
ton, one  at  Century  being  nearer  than  any  other  to  complain- 
ant's mine,  the  disttmce  between  the  two  being,  in  a  straight 
line,  only  about  4i/>  miles.  Mountainous  conditions,  however, 
would  render  it  impracticable  to  connect  Century  by  railroad 
with  complainant's  mine. 

These  coal  mines  are  served  by  defendant  by  coal  trains  run 
to  and  from  Grafton,  the  8er\nce  for  the  Century  mine  being  by 
way  of  Lemley  Junction,  and  if  tlie  same  service  were  extended 
to  complainant's  mine  it  would  be  necessary  to  run  the  trains 
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over  the  line  from  Lemley  Junction  to  the  proposed  point  of  in- 
tersection between  Buckhannon  and  Lorentz,  a  distance  of  about 
14.5  miles.  Defendant  insists  that  the  extra  service  would 
necessarily  be  to  and  from  Century  and  that  the  additional  ex- 
pense to  defendant  would  be  from  $800  to  $1,000  a  month,  but 
we  cannot  agree  with  these  contentions.  Defendant  operator 
daily  in  each  direction  by  the  proposed  point  of  intersection 
three  regular  passenger  trains  and  one  regular  freight  train,  and 
it  would  seem  that  coal  cars  might  be  attached  to  the  latter  whai 
hauled  in  connection  with  complainant's  shipments.  However, 
whether  or  not  defendant  w^ould  be  injured  by  additional  ex- 
pense incurred  would  depend  upon  whether  or  not  it  were  fully 
compensated  therefor  by  rates  exacted  for  transporting  com- 
plainant's coal,  and  the  rate  question  is  not  involved  in  this  pro- 
ceeding. 

During  the  last  five  years  the  output  of  West  Virginia  coal 
mines  has  a  little  more  than  doubled,  and  defendant  showed  that 
for  the  14  months  ending  March  31,  1905,  shipments  from 
mines  located  on  defendant's  road  in  that  state  were  somewhat 
less  than  %  of  the  capacity  of  the  mines,  and  claimed  this  in- 
dicated that  defendant  was  able  to  furnish  only  such  a  propor- 
tion of  the  equipment  required  as  the  shipments  bore  to  said 
capacity. 

It  is  a  matter  of  common  knowledge  that  the  enormous  in- 
crease in  tonnage  offered  for  transportation  during  recent  years 
has  rendered  it  necessary  for  carriers  to  add  largely  to  their 
equipment.  This  is  especially  true  as  applied  to  carriers  of  coal 
like  that  produced  in  the  Fairmont  District,  that  is,  bituminous 
coal;  and  the  shortage  of  cars  occasioned  by  the  strike  in  tho 
anthracite  coal  region  three  or  four  years  ago  caused  numerous 
complaints  to  be  made  by  shippers  concerning  their  inability  to 
obtain  cars  in  which  to  make  shipments.  Since  that  time,  how- 
ever, the  equipment  of  the  carriers  has  been  increased  largely, 
and  the  condition  formerly  prevailing  has  been  very  much  im- 
proved. During  the  last  five  years  defendant  has  increased  the 
number  of  its  coal  cars  40  or  50  per  cent.  However,  none  of  this 
increase  was  made  in  1904,  and  from  this  we  infer  that  defend- 
11 1.  C.  C.  Rep. 


448  INTEKSTATE  COMMERCE  REPOBTS. 

ant  (lid  not  at  that  time  regard  an  increase  as  absolutely  neces- 
sary. 

The  capacity  of  the  mines  was  arrived  at  by, taking  all  the 
working  places  in  the  mines  and  estimating  the  amount  of  coal 
which  could  be  mined  in  a  year  if  the  working  places  were  ful- 
ly operated  300  days.  This  was  done  to  assist  in  making  an 
equitable  distribution  of  cars.  Of  course  no  coal-mine  operator 
expects  to  have  in  his  service  continuously  a  sufficient  number  of 
men  to  operate  his  mine  to  its  full  capacity ;  nor  does  he  expect 
his  mine  will  be  operated  300  days  in  one  year;  his  calculations 
are  based  upon  200  days. 

Only  a  few  of  the  sidetrack  connections  referred  to  have  been 
made  recently,  and  in  addition  to  complainant's  application 
some  15  or  20  applications  for  sidetrack  facilities  have  been 
made  by  would-be  shippers  of  coal  and  acted  upon  unfavorably 
to  the  applicants  by  defendant;  but  the  circumstances  surround- 
ing such  applications  and  refusals  are  not  disclosed  by  the 
record. 

The  sidetrack  facilities  now  enjoyed  by  coal  operators  aa 
aforesaid  were,  aside  from  conditions  imposed  upon  the  appli- 
cants, concerning  which  very  little  has  been  disclosed,  furnished 
in  situations  simihir  in  essential  respects  to  those  pertaining  to 
complainant's  case.  Where  sidetrack  connections  were  granted 
the  mines  in  most  instances  may  have  been  nearer  to  the  other 
mines  from  which  shipments  are  being  forwarded  and  to  de- 
fendant's main  line  and  the  sidetrack  shorter  than  in  the  caae 
under  consideration.  On  the  other  hand,  complainant's  mine  is 
in  the  same  general  coal  field  near  other  operations,  the  connec- 
tion asked  for  is  feasible,  the  transportation  of  coal  from  and 
su])|)lies  to  the  mine  can  be  readily  perfonned,  and  defendant 
has  the  right  in  fixing  charges  to  consider  its  cost  of  transporta- 
tion. As  to  the  cost  of  constructing  the  sidetrack,  defendant 
has  required  others  to  pay  such  cost  and  may  impose  a  like  oon- 
jition  in  complainant's  case. 

If  complainant  cannot  obtain  the  sidetrack  connection  it  seeks 
it  cannot  make  interstate  shipments  of  coal  from  its  coal  mine; 
because,  in  order  to  make  such  shipments,  it  would  have  to  haul 
the  coal  by  wagon  from  the  mine  to  Lorentz,  the  first  regular  sta- 
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tion  west,  a  distance  of  2%  miles,  and  the  expense  of  transpor- 
tation by  this  method  would  be  so  great  that  complainant  could 
not  successfully  compete  with  other  shippers  of  coal  from  the 
Fairmont  District  who  are  now  enjoying  sidetrack  connections 
as  above  explained. 

Defendant's  claim  of  justification,  based  upon  the  statement 
that  its  coal-carrying  equipment  is  already  overtaxed,  would  ap- 
ply equally  to  any  kind  of  traffic  at  a  particular  point.  If  its 
position  is  correct  it  may  refuse  to  grant  transportation  facili- 
ties to  any  village  or  town  w^hich  may  hereafter  be  built  adjacent 
to  its  line  of  railway. 

Careful  consideration  of  the  evidence  convinces  us,  and  we 
find,  that  a  chief  reason  why  defendant  declines  to  grant 
the  connection  which  will  result  in  complainant  being  equipped 
with  sidetrack  facilities,  and  thus  enabled  to  make  interstate 
shipments  of  coal  over  defendant's  railway,  is  that  it  desires  to 
protect  coal  companies  in  which  it  is  interested  against  the  com- 
petition of  those  who  wish  to  make  shipments  of  coal  from  coal 
mines  which  are  as  yet  undeveloped  and  not  provided  with  ship- 
ping facilities.  Defendant's  interest  in  coal  companies,  such 
as  the  Consolidation,  the  Somerset  and  the  Fairmont  is  very 
large  and  the  temptation  to  protect  that  interest  is  correspond- 
ly  great.  It  owns  more  than  $5,000,000  of  the  capital  stock  of 
the  Consolidation  Coal  Company. 

We  further  find  that  defendant's  declination  of  complainant's 
application,  under  the  circumstances  disclosed  by  the  record  in 
this  case,  is  unreasonable  and  unjust,  and  that  by  reason  of  the 
premises  the  defendant  is  subjecting  complainant  to  undue  and 
unreasonable  prejudice  and  disadvantage  and  giving  to  other 
coal-mine  operators  who  are  operating  coal-mines  in  the  Fair- 
mont District,  and  to  itself,  undue  and  unreasonable  preference 
and  advantage. 


"O^ 


Conclusions. 

This  case  must  be  decided  imder  the  first  paragraph  of  sec- 
tion three  of  the  Act  to  regulate  commerce,  which  reads  as  fol- 
lows : 
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"Sec.  3.  That  it  shall  bo  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  act  to  make  or  give  any  undue 
or  unreasonable  preference  or  advantage  to  any  particular  per- 
son, company,  firm,  corporation,  or  locality,  or  any  particular 
description  of  traffic,  in  any  respect  whatsoever,  or  to  subject 
any  particular  person,  company,  firm,  corporation,  or  locality, 
or  any  particular  description  of  traffic,  to  any  imdue  or  unrea- 
sonable prejudice  or  disadvantage  in  any  respect  whatsoever." 

In  the  second  paragraph  of  section  one  of  the  act  we  find  the 
following  language:  "The  term  'railroad'  as  used  in  this  act 
shall  include  ...  all  the  road  in  use  by  any  corporation 
operating  a  railroad,  whether  OAvned  or  operated  under  a  con- 
tract, agreement,  or  lease;  and  the  term  'transportation'  shall 
include  all  instrumentalities  of  shipment  or  carriage." 

It  is  shown  by  the  facts  that  the  defendant  has  provided  side- 
track connections  for  numerous  mine  operations  in  the  Fairmont 
coal  district  or  field  for  the  purpose  of  enal)ling  the  operators  to 
ship  coal  from  such  mines  to  interstate  destinations,  and  that 
this  is  a  facility  commonly  used  and  recognized  as  necessary  to 
the  transportation  of  coal  from  the  mines  as  interstate  traffic. 

The  defendant,  claiming  in  effect  that  this  case  amounts  to  an 
application  for  compulsory  construction  of  an  addition  to  or  im- 
provement of  the  road,  contends  that  the  subject  matter  of  the 
complaint  is  not  within  our  jurisdiction.  If  we  lay  to  one  side 
the  claim  of  discrimination  between  shippers  similarly  situated, 
and  regard  the  complaint  as  merely  a  demand  for  the  constmo- 
tion  of  a  switch  connection  at  a  particular  point,  it  is  undoubted- 
ly true  that  we  have  no  authority  to  grant  relief.  But  we  can 
not  agree  with  that  restricted  view  of  the  scope  of  this  proceed- 
ing and  thereby  cast  aside  the  real  nature  of  the  case  which,  as 
above  stated,  is  discrimination  in  facilities  for  shipment  and 
transportation.  Before  discussing  the  merits  of  complainant's 
claim  or  wrongful  prejudice,  however,  it  is  important  that  the 
points  pressed  by  defendant's  counsel  upon  the  question  of  juris- 
diction should  be  examined. 

Defendant  further  says  that  if  the  Commission  can  ccxnpel 
defendant  to  grant  the  connection  asked  for  it  can  compel  any 
common  carrier  engaged  in  interstate  commerce  to  erect  a  depot 

11 1.  C.  C.  Rep. 


^^k^Ml 


RED  EOCK  FUEL  CO.  V.  BALTIMORE  A  O.   R.  CO.     451 

at  any  point  on  its  line  for  the  accommodation  of  passengers  who 
may  wish  to  travel  therefrom  to  points  in  other  states.  With- 
out saying  anything  concerning  jurisdiction  in  a  case  like  the 
latter,  we  call  attention  to  the  fact  that. passengers  may  travel  by 
railroad  from  one  state  to  another  without  using  any  depot  at 
all.  If  defendant  were  transporting  some  passengers  from  one 
state  to  another  and  refusing  to  render  similar  service  for  other 
passengers  a  question  very  similar  to  the  one  now  under  con- 
sideration would  be  presented  for  determination. 

A  further  illustration  is  found  in  cases  relating  to  the  pro- 
vision of  cars.  This  Commission  has  no  jurisdiction  to  require 
a  carrier  to  furnish  cars  for  any  purpose,  but  it  has,  and  has 
frequently  exercised,  authority  to  prohibit  carriers  from  wrong- 
fully discriminating  between  shippers  in  furnishing  cars  for  the 
transportation  of  interstate  traffic.  Richmond  Elevator  Co.  v. 
Pere  Marquette  R.  Co.  10  I.  C.  C.  Eep.  629. 

Counsel  for  defendant  also  insists  that  if  the  Commission  can 
take  jurisdiction  here,  it  must  prescribe  the  terms  of  a  contract 
to  be  entered  into  between  defendant  and  complainant  covering 
the  construction,  maintenance  and  operation  of  the  proposed 
sidetrack  connection  and  the  sidetrack  itself.  Here  again  it 
must  be  repeated  that  while  we  have  no  authority  to  prescribe 
the  terms  or  conditions  relating  to  the  connection  which  defend- 
ant shall  impose  upon  complainant,  the  jurisdiction  of  the  Com- 
mission does  extend  to  any  case  of  unlawful  preference  in  re- 
spect of  transportation  facilities  and  in  such  case  an  order  may 
issue  directing  the  carrier  to  cease  and  desist,  but  of  course  in 
its  own  way,  from  further  continuing  the  unlawful  discrimina- 
tion. Such  an  order  leaves  the  carrier  free  to  discontinue  the 
facilities  in  question  to  the  favored  shippers,  if  it  can  lawfully 
do  so,  or  give  such  facilities  to  the  complainant  found  to  have 
been  injured.  As  held  in  Butchers'  &  D.  8.  Y.  Co.  v.  Louis- 
ville &  N.  R.  Co.  14  C.  C.  A.  297,  31  U.  S.  App.  252,  67  Fed. 
42,  "it  is  clearly  no  defense  to  a  charge  of  discrimination  that 
the  facilities  furnished  the  favored  person  may  be  withdrawn 
at  the  will  of  the  one  who  grants  them."  The  fact  that  defend- 
ant has  made  the  track  connections  for  other  mines  and  assist- 
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ed  in  the  construction  and  perhaps  the  maintenance  of  the  mine 
tracks,  resulting  in  the  development  of  valuable  propertieB 
which  would  be  rendered  practically  worthless  by  the  discon- 
tinuance of  these  track  connections,  and  which  discontinuance 
the  defendant  might,  under  other  laws,  find  it  difficult  to  en- 
force, constitutes  no  bar  to  the  application,  upon  complaint  and 
sufficient  testimony,  of  the  undue  preference  clause  of  the  Act  to 
regulate  commerce.  Carriers  must  conduct  and  manage  their 
business  imder  tlie  requirements  and  prohibitions  of  the  regula- 
ting statute,  and  undue  discriminations  can  not  be  justified  by 
the  fact  of  long-standing  agreements  with  favored  mine  opera- 
tors or  other  shippers. 

Defendant  having  called  attention  to  the  fact  that  various 
State  legislatures  have  assumed  jurisdiction  over  sidetrack  con- 
nections and  that  the  validity  of  laws  enacted  by  them  in  that 
respect  has  not  been  questioned,  further  contends  that  if  the 
States  have  jurisdiction,  then  Congress  has  not.  We  have  no 
doubt  that  the  State  of  West  Virginia  has  jurisdiction  to  enact 
that  carriers  of  coal  in  that  State  shall  provide  track  oonnectionn 
with  all  mines  within  its  borders,  and  it  is  plain  that  enforce- 
ment of  such  a  statute  would  permit  shipments  from  the  mines 
of  interstate  as  well  as  state  traffic.  On  the  other  hand  it  could 
not,  as  of  course  it  would  not,  legislate  that  such  connections 
should  be  made  solely  for  interstate  business,  just  as  doubtless 
the  Federal  government  would  not  legislate  solely  in  the  interest 
of  state  traffic,  but  would,  if  it  legislated  in  that  respect  at  all, 
legislate  with  reference  to  interstate  shipments  from  mines  in 
sections  penetrated  by  tlie  carriers'  lines.  In  general  terms 
( -ongress  has  enacted  (in  section  three  of  the  Act  to  regulate 
commerce),  that  the  carriers  of  interstate  commerce  by  railroad 
shall  not  subject  persons,  localities  or  descriptions  of  traffic  to 
undue  prejudice  or  unreasonable  disadvantage,  or  give  any  un- 
<lue  or  unreasonable  preference  or  advantage  to  persons,  locali- 
ties or  kinds  of  traffic  in  any  respect  whatsoever.  This  broad 
and  comprehensive  statutory  provision  is  limited  to  discrimina- 
tion, but  it  is  not  doubted  that  if  Congress  can  make  a  law  pro- 
hibiting partial  treatment  uj^on  interstate  shipments,  it  can  also 
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legislate  specifically  in  all  ways  in  the  exercise  of  its  constitu- 
tional authority  to  regulate  commerce  among  the  States  and 
with  foreign  nations. 

The  defendant  places  great  reliance  upon  the  case  of  Wiscon^ 
^in,  M.  (£'  P.  R,  Co,  V.  Jacobson,  179  U.  S.  287,  45  L.  ed.  194, 
21  Sup.  Ct.  Eep.  115,  where  the  Supreme  Court  held  that  "to 
provide  at  the  place  of  intersection  of  these  two  railroads,  at 
Hanley  Falls,  ample  facilities  by  track  connections  for  transfer- 
ring any  and  all  cars  used  in  the  regular  business  of  the  re- 
spective lines  of  road  from  the  lines  or  tracks  of  one  of  said  com- 
panies to  those  of  the  other,  and  to  provide  at  such  place  of  inter- 
section equal  and  reasonable  facilities  for  the  interchange  of 
cars  and  traffic  between  their  respective  lines,  and  for  the  re- 
ceiving, forwarding  and  delivering  of  property  and  cars  to  and 
from  their  respective  lines,  as  provided  for  by  this  judgment, 
would  plainly  afford  facilities  to  interstate  commerce,  if  there 
were  any  and  would  in  no  wise  regulate  such  commerce  within 
the  meaning  of  the  Constitution." 

This  decision  in  no  sense  denies  the  Federal  authority  over 
the  same  subject-matter  in  respect  of  interstate  commerce,  but 
does  recognize  the  right  of  the  State  to  legislate  in  respect  of  in- 
terchange connections  while  it  does  not  attempt  to  regulate, 
though  it  may  incidentally  facilitate,  interstate  commerce.  It 
is  observed  that  the  subject-matter  regulated  by  the  state  in  that 
case  is  covered  also  by  the  second  paragraph  of  section  three  of 
the  Act  to  regulate  commerce,  and  that  as  to  interstate  traffic 
Congress  has  asserted  its  authority  in  respect  of  interchange  fa- 
cilities. 

The  defendant  also,  in  support  of  its  contention,  as  above  out- 
lined cited  United  States  v.  E,  C.  Knight  Co,,  156  TJ.  S.  1,  39 
L.  ed.  325,  15  Sup.  Ct.  Eep.  249,  and  Hopkins  v.  United  States, 
171  U.  S.  578,  43  L.  ed.  290,  19  Sup.  Ct  Eep.  40,  but  those 
cases  are  relied  upon  to  support  the  theory  that  the  mining  of 
coal  is  not  interstate  commerce,  and  no  such  question  is  involved 
in  this  case. 

There  are  a  few  cases  which  seem  to  fully  recognize  the  obli- 
gation of  carriers  under  the  Act  to  regulate  commerce  to  refrain 
from  undue  preference  in  respect  of  switch  connections  for  like 
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kinds  of  traffic.  Thus  in  Interstate  Stock-Yards  Co.  v.  Indian- 
apoUa  Union  R.  Co.,  99  Fed.  481,  it  is  held:  "It  is  clear,  by 
force  of  the  express  terms  of  the  interstate  commerce  act,  that  in 
respect  of  interstate  commerce  there  can  be  no  lawful  discriiai- 
nation  to  the  advantage  or  disadvantage  of  any  person,  place,  lo- 
cality or  kind  of  traffic.  A  common  carrier  of  interstate  freight 
cannot  lawfully  deny  switch  connections  and  service  to  one  per- 
son, place,  locality  or  kind  of  traffic  which  it  affords  to  others 
similarly  situated." 

The  case  of  the  Butchers'  &  D.  8.  Y.  Co.,  v.  Louisville  A  JV. 
li.  Co.  14  C.  C.  A.  290,  31  U.  S.  App.  252,  67  Fed.  35,  decided 
by  the  circuit  court  of  appeals  under  the  common  law,  while 
holding  that  the  question  is  one  full  of  difficulty,  and  reserving 
that  point  for  consideration  in  a  future  case,  still  appears  to 
recognize  the  wrongful  prejudice  liable  to  result  from  refusal  to 
furnish  these  sidetrack  connections.  In  that  case  discrimina- 
tion was  claimed  because  switch  connections  were  accorded  to 
^Mcad  freight"  and  refused  to  live  stock,  and  this  was  held  to  be 
not  unjust,  the  court  saying:  "We  are  clearly  of  the  opinion 
that^  however  unjust  and  unlawful  it  may  be  for  a  railroad  com- 
pany having  furnished  a  sidetrack  to  one  shipper  to  refuse  it  to 
another  similarly  situated,  the  difference  in  this  case  between 
the  business  of  tlie  complainant  and  that  of  the  other  abutters 
upon  the  spur  track  is  so  great  as  to  make  the  refusal  of  tbe  rail- 
road company  to  grant  tlie  sidetrack  to  the  complainant  entirely 
reasonable." 

A  case  of  discrimination  in  facilities  arose  under  the  nonpref- 
orence  statute  of  Arkansas  in  Harp  v.  Choctaw,  0.  dk  0,  B.  Co., 
118  Fed.  109,  where  a  shipper  of  coal  desiring  to  continue  load- 
iuj;  by  wagon  at  a  station,  was  refused  that  privilege,  and  there- 
upon assorted  unjust  discrimination  in  favor  of  coal  loaded  on 
spur  tracks  from  certain  mines,  some  of  the  cars  on  such  spur 
tracks  having  been  loaded  from  wagons  because  the  tipples 
about  to  be  constructed  had  not  \\een  completed,  and  was  decid- 
ed against  the  complainant ;  but  the  court  said  (page  175)  that 
carriers  ^^may  not  arbitrarily,  whimsically  or  capriciously,  and 
without  reasonable  grounds,  deny  transportation  simply  because 
they  have  it  in  their  power  to  do  so ;  neither  could  they,  under 
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like  circumstances,  make  changes  not  in  good  faith  as  to  what 
they  will  carry,  where  they  will  carry  it  to,  or  the  means  and 
methods  to  be  employed."  The  circuit  court  of  appeals,  in  af- 
firming the  judgment,  said  (61  C.  C.  A.  405,  125  Fed.  445) 
that  a  common  carrier,  "being  a  quasi  public  servant,  must  serve 
everybody  who  chooses  to  employ  it,  and  must  treat  them  impar- 
tially, charging  each  the  same  rate  for  substantially  the  same  ser- 
vice, and  affording  to  each  the  same  facilities  for  shipment." 
Further  on  appears  the  ruling  of  the  circuit  court  of  appeals  as 
follows :  "The  plaintiff  had  not  provided  himself  with  a  spur 
track  leading  to  his  mine  for  tho  storage  of  cars,  while  other 
shippers  had  done  so.  He  desired  to  make  use  of  the  defend- 
ant's sidetrack  to  stand  cars  thereon  while  he  loaded  them  by  the 
slow  process  of  hauling  coal  to  the  station  in  wagons  and  shovel- 
ing it  thence  into  the  cars.  The  privilege  which  he  demanded 
was  essentially  different  from  that  accorded  to  other  shippers 
who  had  built  spur  tracks  on  which  cars  could  be  placed  and 
handled  by  tho  defendant  with  much  less  inconvenience  and  risk 
than  when  standing  on  its  house  tracks,  which  it  used  for  hand- 
ling other  commodities  and  for  switching  purposes,  and  prob- 
ably used  at  times  for  the  passage  of  trains.  We  fail  to  see  how 
the  delivery  of  cars  to  other  shippers  of  coal  on  spur  tracks 
which  they  had  caused  to  be  built  can  be  fairly  said  to  have  been 
a  preference  extended  to  them,  or  a  discrimination  against  the 
plaintiff,  who  desired  to  use  the  defendant's  house  tracks.  The 
privilege  which  the  plaintiff  demanded  was  not  accorded  to  other 
shippers  nor  a  substantially  similar  privilege.  We  think,  there- 
fore, that  he  has  no  just  cause  for  complaint  on  this  ground." 

In  our  opinion  the  foregoing  authorities  fully  warrant  us  in 
taking  jurisdiction  of  the  question  in  this  case. 

We  do  not  think  that  every  person  or  company  desiring  to  de- 
velop a  coal  mine  along  or  near  defendant's  road  is  entitled  to 
demand  a  sidetrack  connection  merely  because  connections  have 
previously  been  made  with  other  mines.  There  must  be  such 
similarity  of  situation  and  feasibility  of  connection  as  will  per- 
mit practical  adherence  to  reasonable  operating  conditions  by 
the  carrier.  We  think  similarity  of  situation  in  essential  re- 
spects is  sho^\Ti  by  complainant  in  this  case.  Physical  condi- 
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tions  pertaining  to  the  proposed  connection  are  at  least  as  favor- 
able to  defendant  as  those  pertaining  to  the  other  connections  re- 
ferred to.  Defendant  says  the  hazard  connected  with  the  opera- 
tion of  its  road  will  be  greater  with  than  it  would  be  without  the 
connection  complainant  seeks,  but  the  same  thing  might  be  said 
concerning  each  of  the  sidetrack  connections  which  have  beai 
made  by  defendant  and  its  subsidiary  companies.  If  the  ex- 
pense to  defendant  in  connection  with  the  transportation  of  com- 
plainant's coal  will  be  greater  than  the  expense  connected  with 
the  transportation  of  coal  from  the  coal  mines  of  those  who  are 
now  enjoying  sidetrack  connections,  that  is  a  matter  defendant 
may  properly  consider  when  establishing  the  rates  of  transpor- 
tation. If  defendant  has  not  provided  sufficient  equipment  to 
meet  all  the  requirements  of  its  patrons,  that  fact  does  not  fur- 
nish justification  for  a  discrimination  which  would  otherwise 
be  unlawful.  It  may  be  that  defendant  could  transport  more 
coal  to  market  if  it  could  concentrate  the  shipping  points  and 
confine  tlie  business  to  large  shippers,  but  this  would  furnish  no 
excuse,  under  normal  conditions,  like  the  present,  for  refusing 
to  use  its  facilities  in  a  manner  which  will  do  justice  to  all. 

As  this  case  stands  we  must  assume  that  complainant  has  com- 
plied with  the  terms  of  every  condition  which  defendant  might 
reasonably  impose  in  the  premises.  Defendant  makes  no  claim 
to  the  contrary,  nor  does  it  to  any  extent  base  its  refusal  upon 
noncompliance. 

Finally,  the  position  of  the  parties  themselves  deserves  notice. 
Under  the  discrimination  sho^vn  complainant  is  deprived  of  any 
opportunity  to  make  interstate  shipments  of  coal  from  its  4000 
or  more  acres  of  coal  land,  and  this  property  otherwise  immense- 
ly valuable,  becomes  practically  a  barren  waste ;  and  if  such  dis- 
crimination is  lawful,  defendant  ^vill,  by  continuing  to  deny 
these  facilities  to  applying  owners  of  coal  lands,  be  able  to  prac- 
tically control  in  its  o^vn  interest  all  the  undeveloped  coal  in  this 
field,  as  well  as  derive  greater  profit  from  its  very  large  holdings 
in  mines  already  developed  in  that  section. 

The  circumstances  in  this  case  justify  a  conclusion  that  the 
discrimination  is  not  only  wrongful  as  between  complainant  and 
other  more  favored  shippers,  but  amounts  to  undue  and  unrca- 
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sonable  preference  by  defendant  of  itself,  and  that  an  order 
should  issue,  in  accordance  with  the  views  herein  expressed,  for- 
bidding further  violation  of  section  three  of  the  Act  to  regu- 
late commerce. 

Commissioner  Cockrell  does  not  in  any  way  participate  in  the 
decision  of  this  case. 
11  L  0.  C.  Eep. 
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No.  816. 
A.  L.   ARTZ 

V. 

SEABOARD  AIR   LINE  RAILWAY. 


Decided  November  29,  1905, 


Defendant's  passenger  fare  from  Femandina,  Fla.,  to  Savannah,  Ga.,  124 
miles,  is  $5.00,  or  about  4  cents  per  mile.  A  rate  of  3  cents  per  mile 
is  fixed  by  state  authority  for  fares  within  the  states  nf  Florida  and 
Georgia.  Defendant's  line  between  Savannah  and  Femandina  or 
Jacksonville  is  more  expensive  to  maintain  than  other  parts  of  itfi 
system.  The  freight  traffic  is  light  and  the  local  passenger  traffic  in- 
significant. A  reduction  of  this  interstate  passenger  fare  would  not 
contribute  to  development  of  the  section  or  increase  materially  the 
passenger  business  of  the  line.  Reducing  the  fare  to  three  cents  per 
mile  would  render  the  earnings  of  this  part  of  the  system  less  than  the 
average  upon  the  whole  system  and  less  than  the  average  of  other 
roads  in  that  part  of  the  country. 

Held:  1.  That  ordinarily  the  through  interstate  passenger  fare 
should  not  exceed  the  sum  of  local  fares,  but  there  is  no  specific  re 
quirement  in  the  regulating  statute  to  that  effect,  and  the  only  ques- 
tion for  determination  is  whether  the  fare  complained  of  is  unreason- 
able. 2.  That  upon  all  the  circumstaQces  of  the  case  the  fare  in  ques- 
tion can  not  be  deemed  excessive  and  the  complaint  must  be  dismissed. 

A.  L   Artz  for  complainant  in  person. 
Perkins  Baxter  for  defendant. 


Eepoet  and  Opinion  of  the  Commission. 

Peouty,  Commissioner: 

The  first  class  passenger  tariff  of  the  defendant  from  Fernan- 
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dina,  Florida,  to  Savannah,  Georgia,  is  $5.00  and  the  complain- 
ant paid  this  sum  for  transportation  between  these  two  points ; 
the  distance  being  124  miles.  The  local  passenger  rate  of  the 
defendant  in  both  Georgia  and  Florida  is  3  cents  a  mile  and 
other  passengers  who  traveled  upon  the  same  train  with  the  de- 
fendant by  purchasing  a  ticket  from  Fernandina  to  the  Georgia 
state  line  and  from  there  to  Savannah  made  the  trip  for  $3.92. 
The  complainant  insists  that  he  was  thereby  compelled  to  pay  an 
unreasonable  fare  and  was  subjected  to  undue  discrimination. 

The  Seaboard  Air  Line  operates  lines  of  railway  in  Virginia, 
North  Carolina,  South  Carolina,  Georgia,  Florida  and  Alabama. 
In  all  these  states  except  Alabama  its  rates  of  passenger  fare  are 
fixed  either  by  statute  or  a  commission  and  are  3  cents  per  mile 
with  the  exception  of  North  Carolina  where  they  are  3^4  cents 
per  mile.  It  seems  that  in  some  of  these  states  exceptions  are 
made  in  particular  instances,  either  by  the  statute  itself  or  by 
the  commission.  The  general  passenger  agent  of  the  defendant 
testified  that  such  exceptions  were  made  in  numerous  instances 
by  the  railroad  commission  of  the  state  of  Florida  but  that  his 
company  had  never  applied  for  any  exception  in  its  favor  since 
the  local  business  upon  the  lines  in  question  wao  not  sufficient 
to  make  the  application  of  importance.  It  charged,  therefore, 
in  both  those  states  in  all  cases  the  prescribed  rate  of  3  cents. 

It  also  appeared  that  generally  speaking  the  interstate  rates 
of  the  defendant  were  not  higher  for  the  through  transportation 
than  the  combined  sum  of  the  local  state  rates.  Thus,  beginning 
at  Richmond  and  coming  south  towards  Jacksonville  the  through 
passenger  fare  as  far  as  Savannah  was  the  same  as  the  combina- 
tion of  locals,*  but  the  fare  from  Savannah  to  Jacksonville  was 
$5.15,  or  substantially  3.73  cents  a  mile.  The  defendant 
justifies  the  cliarging  of  a  higher  rate  upon  this  portion  of  its  line 
than  upon  the  rest  of  its  system  by  the  peculiar  conditions  both 
physical  and  traffic  which  exist  there. 

The  country  between  Savannah  and  Jacksonville  is  low  and 
swampy.  Formerly  it  was  covered  with  timber  which  has  been 
entirely  cut  off  to  replace  which  nothing  else  has  come  in- 
No  industries  of  any  kind  are  located  upon  its  line  between 
these  two  points.  Fernandina  is  a  town  of  some  3,000  inhabi- 
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460  INTERSTATE  COMMEBOB  BEPORT8. 

tants  situated  about  15  miles  off  the  main  line,  the  point  of 
jimetion  being  Yulee.  Between  Femandina  and  Savannah 
there  are  15  stations  of  sufficient  size  to  be  named  in  the  last 
census  of  the  United  States  and  the  combined  population,  mostlj 
colored,  of  all  these  according  to  that  census  is  1,046.  The  road 
Avas  expensive  to  build  and  is,  owing  to  the  soft  and  marshy 
character  of  the  soil,  expensive  to  maintain,  requiring  frequent 
reconstruction  by  reason  of  the  continual  settling  of  the  roadbed. 

The  defendant  operates  over  this  portion  of  its  line  during 
most  of  the  year  two  passenger  trains  in  each  direction  daily  and 
during  the  winter  an  additional  train.  The  general  passenger 
agent  of  the  defendant  testified  that,  owing  to  tourist  travel  be- 
tween the  north  and  Florida  points,  the  business  of  these  trains 
during  the  winter  months  was  good,  but  that  during  the  remain- 
der of  the  year  it  was  extremely  poor.  He  stated  that  the  aver- 
age earnings  of  one  of  these  trains  during  the  summer  months- 
was  about  25  cents  and  of  the  other  60  cents  per  train  mile. 

The  defendant  was  required  to  furnish  from  its  books  a  state- 
ment showing  in  detail  the  earnings  of  these  trains  for  the  first 
week  in  January,  June  and  September  1905.  The  figures  do 
not  bear  out  the  testimony  of  the  passenger  agent  of  the  defend- 
ant, but  they  do  show  a  small  business.  Tlie  average  earnings 
per  train  mile  for  the  three  weeks  between  Fernandina  and 
Yulee  was  57.5  cents.  The  corresponding  average  between 
Jacksonville  and  Savannah,  during  the  same  period,  was  95.& 
cents.  The  earnings  were  greater  in  January  than  in  the  other 
two  months,  for  there  were  more  trains,  but  not  much  greater 
per  train  mile.  The  figures  above  given  are  upon  the  present 
basis  of  rates.  It  is  impossible  to  determine  just  what  these 
earnings  would  be  if  no  more  than  three  cents  per  mile  were 
charged  in  any  case,  but  they  would  be  materially  reduced  since 
almost  the  entire  business  is  interstate. 

The  average  passenger  earnings  of  the  entire  Seaboard  Air 
Line  system  for  the  year  ending  June  30,  1904,  were  79  cents 
per  train  mile ;  the  average  for  the  whole  United  States  in  the 
same  year  were  114  cents,  and  for  groups  four  and  five,  in  which 
the  defendant  operates,  101  cents  and  99  cents  respectively. 
The  gross  earnings  from  operation  of  the  defendant  were  $4,785 
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per  mile  and  the  cost  of  operation  $3,482  per  mile  leaving  a 
net  income  of  $1,303  per  mile. 

Is  the  rate  of  $5.00  from  Savannah  to  Femandina  unrea- 
sonable ?  In  support  of  his  contention  that  it  is  the  complain- 
ant relies  upon  the  fact  that  the  local  rate  charged  by  the  defend- 
ant in  both  the  state  of  Georgia  and  the  state  of  Florida  is  3 
cents  per  mile  while  this  rate  in  question  is  nearly  4  cents  per 
mile. 

Ordinarily  a  through  interstate  passenger  fare  should  not  ex- 
ceed the  sum  of  the  local  state  fares  over  the  same  route.  If 
3  cents  per  mile  is  a  reasonable  compensation  for  this  defendant 
to  charge  for  the  transportation  of  a  passenger  from  Savannah 
to  Kingsland  and  from  Yulee  to  Femandina,  4  cents  per  mile 
is  an  unreasonable  charge  from  Savannah  to  Femandina.  The 
fact  that  this  defendant  does,  and  certainly  in  Georgia,  has  for 
years  acquiesced  in  the  rate  of  3  cents  per  mile  is  strong  evidence 
that  such  rate  is  a  just  one,  and  it  is  only  in  what  seems  to  be  a 
clear  case  that  we  should  hesitate  to  arrive  at  that  conclusion 
from  such  evidence. 

In  this  instance,  however,  strong  reasons  are  urged  in  support 
of  the  present  rate.  Femandina  is  located  upon  a  branch  of 
the  main  line  between  Savannah  and  Jacksonville  15  miles  dis- 
tant from  Yulee,  according  to  the  testimony.  The  different 
tables  given  in  the  official  guide  are  not  exactly  consistent  in 
stating  these  distances,  but  a  few  miles  are  immaterial.  From 
Yulee  to  Jacksonville  is  24  miles.  It  cannot  be  said,  therefore, 
that  the  rate  of  $5.00  to  Femandina  is  not  in  substantial  accord 
with  a  rate  of  $5.15  from  Savannah  to  Jacksonville.  The  ques- 
tion really  is,  May  this  defendant  charge  more  than  3  cents  per 
mile  over  the  division  of  its  line  between  Jacksonville  and  Sa- 
vannah ?  It  does  not  apparently  charge  in  excess  of  the  state 
rates  upon  most,  if  any,  other  parts  of  its  system. 

Here  is  a  section  of  railroad  in  all  about  140  miles  long.  It 
is  by  reason  of  the  character  of  the  soil  over  which  it  is  construct- 
ed more  expensive  to  maintain  than  most  of  the  line  of  the  de- 
fendant. The  freight  traffic  which  originates  upon  it  is  almost 
nothing  and  the  through  freight  traffic  light  Its  local  passen- 
ger traffic  is  insignificant,  and  the  nature  of  the  country  is  such 
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that  a  reduction  of  this  rate  would  not  apparently  contribute  to 
its  development  nor  increase  materially  the  passenger  business 
upon  this  section  of  the  defendant's  line.  Its  passenger  earn- 
ings per  train  mile  between  Yulee  and  Femandina  at  the  pres- 
ent rate  are  about  one-half  the  average  in  that  group;  between 
Savannah  and  Yulee  they  are  somew}iat  above  the  average  of 
the  defendant's  system  but  less  tlian  the  average  of  the  group  in 
which  this  section  of  railway  lies.  If  reduced  to  3  cents  per 
mile  the  eaminp:s  of  this  piece  of  road  would  be  less  than  the 
average  upon  the  defendant's  system  and  materially  less  than  the 
average  of  other  roads  in  that  section. 

While  we  reach  the  conclusion  with  some  reluctance,  for  it 
sanctions  a  condition  which  ought  not  to  exist,  we  feel  on  the 
whole  that  this  rate  cannot  be  pronounced  excessive. 

The  reasonableness  of  the  passenger  fare  upon  a  particular 
part  of  the  defendant's  system  must  be  determined  with  some 
reference  to  the  system  as  a  whole.  It  should  not  be  allowed  to 
select  a  few  miles  of  road  and  separate  them  entirely  from  the 
rest,  but  we  think  it  may  properly  treat  this  section  between 
Savannah  and  Jacksonville  as  it  has,  especially  in  view  of  the 
fact  that  tlie  passenger  earnings  of  the  defendant's  entire  system 
are  extremely  low,  considerably  lower  than  the  average  in  the 
two  groups  in  which  it  operates,  and  that  its  net  income  from 
operation  is  small,  also  much  below  the  average  in  those  groups. 

Conclusions. 

While  under  ordinary  circumstances  the  through  interstate 
passenger  fare  should  not  exceed  the  sum  of  the  local  fares  there 
is  no  requirement  of  the  Act  to  regulate  commerce  to  this  effect 
and  the  Commission  has  twice  sustained  a  through  rate  higher 
than  the  sum  of  the  locals  prescribed  by  statute  in  the  adjacent 
states.  Railroad  cfe  Warehouse  Commissioners  v.  EarcJca 
Springs  Railway  Company^  7  I.  C.  C.  69 ;  Savannah  Bureau 
of  Freight  cfe  Transportatior^  v.  Charleston  iSk  Savannah  Ratlr- 
way  Company^  7  I.  C.  C.  601.  The  only  question  wliicli  we 
have  to  determine  is  whether  the  interstate  rate  is  unreasonable, 
and  in  this  case  it  has  been  found  that  it  is  not     The  complaint 
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of  Mr.  Artz  who  paid  $5.00  for  his  transportation  from  Fem- 
andina  to  Savannah  while  other  passengers  in  the  same  car  paid 
$1.08  less,  was  a  natural  one  which  would  ordinarily  have  been 
well  founded,  but  under  the  peculiar  circumstances  of  this  case 
it  cannot  be  sustained.  Complaint  dismissed. 
11  L  C.  C.  Eep. 
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No.  813. 
E.  C.  BRABHAM  et  al. 

V. 

THE  ATLANTIC  COAST  LINE  RAILROAD  COMPANY 
and  THE  CHARLESTON  &  WESTERN  CAROLINA 
RAILWAY  COMPANY. 


Decided  December  7,  1905. 


Defendants  charge  for  passenger  fare  from  Ellenton,  S.  C.  to  Augusta,  QtL, 
22  miles,  is  80  cents,  and  from  Jackson,  S.  C,  to  Augusta,  15  milM, 
60  cents,  and  these  fares  are  alleged  to  be  unreasonable.  The  loeal 
passenger  fares  in  South  Carolina  and  Georgia  are  controlled  by  a 
maximum  of  throe  cents  per  mile  fixed  by  state  authority.  The  distanee 
covered  between  the  points  mentioned  is  via  the  C.  ft  W.  C.  Ry.,  the 
other  defendant,  the  A.  C.  L.  R.  Co.  having  certain  trackage  rights 
over  part  of  the  other  line.  All  fares  collected  by  the  A.  0.  Ii.  R.  OOb 
for  transportation  between  Ellenton  or  Jackson  and  Augusta  are 
turned  over  to  the  C.  &  W.  C.  Ry.  Co.  The  financial  condition  of  the 
C.  &  \V.  C.  Ry.  Co.  is  poor.  The  country  along  the  line  of  this  road, 
though  long  settliHl,  is  sparsely  inhabited  and  the  traffic  is  light.    Held: 

1.  That  the  rates  fixed  by  the  State  Commissions  of  South  Carolina 
and  Georgia  are  presumptively  reasonable,  but  such  presumption  !■ 
not  conclusive  and  the  railroad  companies  are  entitled  to  show  the 
contrary  in  a  case  involving  the  rates  on  interstate  traffic 

2.  Tliat  a  railroad  company  is  entitled  to  a  fair  return  upon  the 
value  of  that  which  it  employs  for  the  public  convenience,  and  that  in 
view  of  all  the  facts  in  this  case,  and  previous  decisions  of  the  Com- 
mission cited,  it  is  not  apparent  that  the  interstate  passenger  ratM 
complained  of  are  unreasonable. 

D.  S,  Henderson  and  J.  8,  Reynolds  for  complainants. 
Ed  Baxter,  J.  R.  Lamar,  and  Perkins  Baxter  for  defendants. 
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Report  and  Opinion  of  the  Commission. 

CocKRELL,  Commissioner: 

By  the  laws  of  South  Carolina  and  of  Georgia,  three  cents 
per  mile  for  passenger  fare  is  the  maximum  allowed.  The  de- 
fendants charge  complainants  for  passenger  fare  from  EUenton, 
in  South  Carolina,  to  Augusta,  Georgia,  22  miles,  80  cents 
fare;  and  from  Jackson,  South  Carolina,  to  Augusta,  15  miles, 
60  cents  fare;  and  the  issue  is  whether  such  charges  are  just 
and   reasonable   or  unjust   and   unreasonable. 

A  full  hearing  was  had  at  Augusta,  at  which  testimony  and 
statistics  were  presented.  From  the  testimony  presented  and 
the  reports  of  the  railroad  commissions  of  South  Carolina  and 
Georgia,  and  the  reports  made  to  this  Commission,  we  find  the 
following  facts : 

The  defendant,  C.  &  W.  C.  Railway  Company,  owns  and 
operates  a  railroad  from  Port  Royal,  in  South  Carolina,  to 
Augusta,  Georgia,  and  from  Augusta,  Georgia,  to  Spartanburg, 
South  Carolina,  with  branches  to  Anderson  and  Greenville, 
total  distance  341.18  miles,  22.07  miles  being  in  Georgia;  and 
the  defendant,  the  Atlantic  Coast  Line  Railroad  Company, 
does  not  own  any  part  of  said  line  but  has  trackage  rights 
from  its  co-defendant,  from  Robbins,  S.  C,  its  junction  point, 
to  Augusta,  Ga,,  for  the  purpose  of  handling  passengers  coming 
from  and  going  to  points  north  of  Robbins  and  Augusta  and 
beyond,  and  from  points  between  Robbins  and  Augusta  when 
destined  to  points  beyond,  but  not  between  Ellenton  and  Jack- 
son, S.  C,  to  Augusta;  and  when  passengers  get  on  its  trains  at 
Ellenton  or  Jackson  for  Augusta  the  conductor,  rather  than 
put  them  off,  accepts  the  fare  and  pays  it  over  to  its  co-defend- 
ant. 

The  C.  &  W.  C.  road  and  equipment,  according  to  the  report 
of  the  Railroad  Commission  of  South  Carolina  for  1904,  cost 
$6,410,527.19,  being  $18,789.25  per  mile.  Its  capital  stock 
is  $1,200,000.00,  its  first  mortgage  bonds  $2,720^000.00  at 
5%,  income  bonds  $2,380,000.00,  equipment  trust  obligations 
$600,000.00,  6%;  total  stock  and  bonds  $6,900,000.00,  or 
$20,223  per  mile. 
11  I.  C.  C.  Rep.— 30. 
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The  country  along  the  line  of  the  road  between  Port  Boyal 
and  Augusta  is  generally  rather  low  and  swampy,  and  some 
miles  back  from  the  road  is  good  cotton  land  and  better  agri- 
culturally than  near  the  line  of  the  road;  population,  75% 
colored,  25%  white.  Of  the  74  local  stations  only  18 
are  incorporated,  and  the  average  population  is  only  290. 
The  industries  on  the  line  between  EUenton  and  Jackson,  S. 
C,  and  Augusta  embrace  one  oil  mill  at  Cathwood,  which  has 
not  been  operated  for  about  two  years,  and  one  small  lumber 
sa^Tnill  at  Hart's  Spur.  There  are  no  large  promising  towns, 
and  the  products  of  cotton,  hay  and  gravel  show  little  increase, 
while  in  lumber  there  is  a  decrease.  The  country  along  the 
road  from  Augusta  to  Spartanburg  is  hilly  and  ordinary  farm- 
ing land. 

This  road  has  543  curves,  the  a^regate  length  of  the  curved 
lines  being  91.12  miles,  of  the  straight  lines  248.46  miles,  of 
the  level  lines  36.60;  262  ascending  grades  of  the  aggregate  of 
164.08  miles;  253  descending  grades  of  the  aggregate  length 
of  137.99;  maximum  grade  between  Port  Royal  and  Augusta 
54  feet  per  mile,  and  between  Augusta  and  Spartanburg  100 
feet  per  mile,  Anderson  branch  80  feet  per  mile,  Greenville 
branch  80  feet  per  mile. 

Xumber  of  bridges,  12  iron  or  steel,  aggregate  length  3727.6 
feet,  maximum  731  feet,  minimum  44  feet;  2  wooden  bridge? 
each  80  feet  long;  1  combination  bridge  108  feet  long;  347 
trestles,  aggregate  length  35,744  feet,  maximum  2,232  feet, 
minimum  6  feet. 

Xumber  of  loaded  freight  cars  per  train  between  Port  Hoyal 
and  Augusta,  25 ;  between  Augusta  and  Spartanburg,  16 ;  over 
the  Anderson  branch,  11;  over  the  Greenville  branch,  16- 
Other  lines  in  that  section  handle  from  35  to  50  loaded  freight 
cars  per  train. 
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Statement  Compiled  from  the  Annual  Eeports  of  the  Charles- 
ton &  Western  Carolina  Railway  Company,  Showing  Tonnage 
for  the  Years  Named,  Ending  June,  30. 


Tons 

Average 

Average 

Tons 

carried 

amount  re- 

Receipts 

Year 

carried 

Imile 

ceived  for 

each  ton 

of  freight 

per  ton 

per  mile 

4 

1900 

545,266 

39,801,984 

$1.15.014 

1.575 

1901 

561,625 

41,871,997 

1.20.231 

1.613 

1902 

688,697 

44,063,041 

1.17.171 

1.565 

1903 

706,936 

56,198,393 

1.20.309 

1.513 

1904 

706,320 

53,526,839 

1.21.559 

1.604 

1905 

829,012 

60,672,525 

1.12.859 

1.542 

The  following  is  the  tonnage,  in  detail,  for  1905 : 


Originating  on  the  Ex>ad. 


Lumber   59,187 

Stone,    sand    and    other    like 

articles    55,114 

Merchandise 45,002 

Wood  39,753 

Fertilizers     39,427 

Cotton  37,778 

Cement,  brick  and  lime 33,452 

Cotton  seed  and  hulls 23,707 

No  other  products  amounting  to  8,000 
tons: 


Received  from  Connections. 


Fertilizer  84,680 

Coal     64,294 

Grain    31,337 

Phosphate  rock 27,709 

Lumber    25,426 

Cement,  brick  and  lime 24,661 

Cotton     23,060 

Flour    21,241 

Other  mill  products  • 12,354 

Hay 10,516 

Fruits  and  vegetables 12,318 

No    other    product    amounting    to 
10,000  tons. 
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Statement  Compiled  from  the  Annual  Eeports  of  the  Oharlea- 
toTi  &  Western  Carolina  Kailway  Company  for  the  Yean 
Xaiiied,  Ending  June,  30. 


Passengers 

Passengers 

Average 

Average 

carried 

carried 

amount  re- 

Receipts per 

Year 

1  mile 

ceived  from 
each  passen- 
ger, cents 

passenger 

per  mile 

cents 

1900 

223,954 

6,762,946 

60.000 

2.318 

1901 

229,307 

7,004,587 

71.749 

2.340 

1902 

213,954 

6,052,223 

72.754 

2.572 

1903 

251,731 

7,107,450 

67.777 

2.401 

1904 

254,336 

7,040,700 

71.409 

2.580 

1905 

275,340 

7,590,014 

70.735 

2J^66 

The  report  of  the  Railroad  Commission  of  South  Carolina 
for  1904  gives  statistics  relating  to  income  and  expenditures 
on  the  lines  in  South  Carolina  alone,  as  follows: 


Year 

Total  Incomo 

Total  Expenses 

Net  Inooma 

1900 

$       897,183.17 

$702,893.72 

$104,280.45 

1901 

900,221.67 

716,841.16 

183,380J^1 

1902 

897,000.89 

700,074.09 

197,372^1 

1003 

1,035,508.00 

901,774.48 

133,734.18 

1904 

1,082,000.71 

890,532.86 

197^2.80 

Yoar 

Income  per  Mile 

Expenses  per  Mile 

Net  Income  per  Mfla 

1000 

$2,811.40 

$2,202.66 

$567.44 

1001 

2,813.28 

2,123.53 

670.75 

1002 

2,557.80 

2,077.25 

681.00 

1003 

3,244.98 

2,690.53 

654.44 

1004 

3,390.89 

2,656.30 

735JS0 

In  these  tables,  under  head  of  ''Expenses''  taxes  are  included, 
but  the  interest  payments  of  $136,000  on  the  first  mortgage 
bonds,  and  $36,000  on  the  terminal  bonds^  are  not  included. 

11  I.  0.  0.  Rbp. 


BBABHAM  ct  al.  V.  ATLANTIC  C.  L.  E.  CO.  ct  ol. 


469 


The  report  of  the  Kailroad  Commission  of  the  State  of 
Georgia  gives  the  following  data  for  the  year  1904 : 

C.  &  W.  C.  in  Georgia. 

Gross  earnings $75,330.84 

Operating  expenses 58,905.49 

Net  earnings    16,425.35 

Gross  earnings  per  mile   . . .       3,413.27 
Operating  expenses  per  mile      2,669.03 

Net  earnings  per  mile 744.24 

Percentage  of  operating  ex- 
penses to  gross  earnings  . .    78.20 

All  Railroads  in  Georgia. 

Average   gross    earnings,    per 

mile    $4,989.77 

Average    operating    expenses, 

per  mile 3,634.31 

Average    net    earnings,    per 

mile     1,140.50 

Percentage  of  operating  ex- 
penses to  gross  earnings  . .    70.83 

The  following  statistics  relating  to  income  and  expenses 
are  taken  from  the  annual  reports  of  the  Charleston  &  Western 
Carolina  Railway  Company  to  this  Commission: 


Year 

Gross  Earnings 

Operating  Expenses 

Net  Earnings 

1900 

$    893,945.93 

$660,893.72 

$233,052.21 

1901 

963,296.68 

730,543.66 

232,753.02 

1902 

963,760.20 

711,238.30 

252,521.90 

1903 

1,111,060.79 

921,217.25 

189,843.54 

1904 

1,157,397.55 

906,238.35 

251,159.20 

1905 

1,250,920.21 

972,029.10 

278,891.11 

Year 

Gross  Earnings 

Operating  Expenses 

Net  Earnings 

per  mile. 

per  mile. 

per  mile. 

1900 

$2,610.75 

$1,930.12 

$680.63 

1901 

2,813.28 

2,133.53 

679.75 

1902 

2,814.64 

2,077.16 

737.48 

1003 

3,244.83 

2,690.39 

654.44 

1904 

3,392.33 

2,656.18 

736.15 

1005 

3,666.45 

2,849.02 

817.43 

n  T.  C.  C.  Rep. 
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Percentage  of  operating  expenses  to  earnings^  78.30  for  1904, 
and  77.71  for  1905. 

From  the  net  earnings  in  above  tables,  no  deduction  is  made 
for  interest  paid  on  first  mortgage  bonds,  $136,000,  and  on 
equipment  trust  obligations,  $36,000. 

Operating  Expenses. 

1904  1005 

Maintenance  of  ways  and  structures,  total $200,150.93  $341,796.59 

Maintenance  of  equipment 162,099.82  154,755.08 

Conducting  transportation    425,868.35  447,458.34 

General  expenses   27,220.25  28,010.09 


Total    $906,238.35    $972,029.10 

Percentage  of  operating  expenses  to  earnings  ....  78.30  77.71 


Employees  and  Salaries, 
1004. 


1905. 


No.  of  Em- 

Yearly 

No.  of  Em- 

Yearly 

ployees. 

Pay. 

ployees. 

Pay. 

All  officers  and  laborers 

1078 

$360,383.08 

009 

$400,372.32 

Distributed  as  follows: 

(!lem>ral    adiiiinistrntion 

48 

35,360.88 

30 

28,559.88 

Maintenance    of    ways 

and  structures   

455 

84,075.72 

345 

107,201.68 

Maintenance   of   equip- 

ment      

188 

78,040.80 

178 

83,748.28 

Conducting   transporta- 

tion   

387 

160,006.68 

356 

180,867.48 

The  road  is  in  good  condition  and  repair. 


11  L  0.  0.  Rxp. 
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Prior  to  April  20,  1900,  first  class  passenger  fare  from  Port 
Royal  to  Augusta  was  $4.00 — 3.57  cents  per  mile;  EUenton 
to  Augusta  22  miles,  86  cents — 3.96  cents  per  mile;  Jackson 
to  Augusta  15  miles,  65  cents — 4.3  cents  per  mile;  between 
points  in  South  Carolina  3.5  cents  per  mile,  second  class  3 
cents  per  mile;  between  points  in  Georgia  3  cents  per  mile. 
March  9,  1596,  the  legislature  of  South  Carolina  by  law  fixed 
first  class  passenger  fare  at  3.25  cents,  second  class  2.75  cents, 
per  mile,  except  where  otherwise  provided  by  the  South  Carolina 
Bailroad  Conmiission.  That  Commission  in  1897  authorized 
tlie  C.  &  W.  C.  Kail  way  to  charge  3.5  cents  for  first  class  and 
3  cents  for  second  class. 

The  legislature  of  South  Carolina  by  act  of  February  19, 
1900,  fixed  passenger  rates  for  all  roads  in  South  Carolina  at 
3  cents  per  mile.  On  April  20,  1900,  this  road  reduced  its 
rates  from  Port  Koyal  to  Augusta  from  $4.00  to  $3.60 — 8.12 
cents  per  mile ;  from  Ellenton  to  Augusta  from  85  to  80  cents — 
3-7/11  cents  per  mile;  and  from  Jackson  to  Augusta  from  65 
10  60  cents — 4  cents  per  mile;  and  has  for  sale  at  Ellenton 
and  Jackson  and  all  other  stations  within  40  miles  of  Augusta 
what  is  called  family  30-single  trip  commutation  tickets  at  2.25 
cents  per  mile.  Tickets  for  1000  miles  are  also  sold  at  2.5 
cents  per  mile. 

Tlie  C.  &  W.  C.  Railway  operates  one  passenger  train  daily 
each  way  and  one  mixed  passenger  and  freight  train  daily  each 
way.  In  1904  tickets  sold  at  Ellenton  for  Augusta  numbered 
784,  amounting  to  $638.99;  at  Augusta  for  Ellenton  974 
amounting  to  $682.95,  being  2^/^  passengers  per  train  or  5  per 
day.  Tickets  sold  at  Jackson  for  Augusta  numbered  496, 
amounting  to  $310.20;  at  Augusta  for  Jackson  419,  amounting 
to  $243.65,  being  1^/4  passengers  per  train,  or  2%  per  day. 
Those  figures  do  not  include  the  family  SO-single  trip  commu- 
tation tickets,  the  1000-mile  tickets,  or  the  cash  fares,  paid  on 
the  trains. 

On  all  interstate  passenger  fares,  to  and  from  Augusta,  Gk., 
about  15  cents  are  added  to  the  rates  prescribed  by  South  Caro- 
lina and  Georgia,  the  interstate  rates  being  about  15  oqnts 
higher  than  the  State  rates;  and  when  the  1000-mile  ticketa 

11  I.  0:  C.  Rap. 
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are  used  on  interstate  travel  5  miles  more  than  the  actual  dis- 
tance is  deducted  to  secure  such  15-cent  higher  rate.  This 
higher  interstate  rate  is  also  charged  by  the  Atlantic  Coast 
Line  to  and  including  Barnwell,  49  miles  from  Augusta;  but 
it  publishes  no  rates  from  Augusta  to  Bobbins,  where  its  trains 
go  on  its  OAvn  track. 

Mr.  Ernest  Williams,  General  Freight  and  Passenger  Agent 
of  this  road,  testified  that  the  rates  complained  of  "were  reason- 
able on  account  of  the  small  amount  of  business  moving  between 
these  points,  the  cost  of  the  lines,  cost  of  operation,  the  amount 
of  money  invested,  and  the  poor  country  through  which  that 
part  of  the  line  runs." 

The  Company  has  regularly  paid  the  5%  interest  on  the 
$2,720,000  first  mortgage  bonds  and  the  6%  interest  on  the 
$600,000  Augusta  Terminal  Kailway  obligations.  On  $2,380,- 
000  income  bonds  no  interest  was  paid  until  in  December, 
1904,  when  $47,600,  being  2%,  were  paid.  No  dividend  has 
ever  been  paid  on  the  $1,200,000  stock. 

As  shown  in  the  "Statement  Compiled  from  the  Annual  Re- 
ports" to  this  Commission  for  the  years  1900-1905,  inclusive, 
there  were  deficits  of  $47,809.77  for  1899,  $30,163.13  for  1900, 
$20,541.04  for  1901,  and  $196.77  for  1903;  and  a  net  surplus 
of  $282.15  for  1902,  $51,829.12  for  1904,  and  $78,699.12 
for   1905. 

There  is  no  evidence  tending  to  show  mismanagement  or 
unreasonable  charges  in  salaries  or  other  expenditures,  or  that 
this  ror.d  has  bonded  its  property  for  an  amount  that  exceeds 
its  fair  value,  or  that  its  capitalization  is  largely  fictitious. 

Conclusions. 

While  "The  presumption  is  that  the  rates  fixed  by  the  State 
Commissions  of  South  Carolina  and  Grcorgia  are  reasonable, 
and  the  burden  of  proof  is  upon  the  railroad  companies  to  show 
the  contrary,"  yet  that  presumption  is  not  conclusive,  when 
the  contrary  is  shown  to  this  Commission  on  interstate  traffic. 

"What  the  Company  is  entitled  to  ask  is  a  fair  return  upon 
the  value  of  that  which  it  employs  for  the  public  convenience." 
11  T.  C.  C.  Rep. 
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The  bonds  alone  amount  to  $16,706.72  per  mile;  while 
bonds  and  stocks  amoimt  to  $20,223  per  mile. 

The  coimtry  traversed  by  the  road  has  long  been  settled. 
The  roads  were  in  the  hands  of  receiver  in  1896.  In  1899 
there  was  a  deficit  in  revenue  after  paying  interest  on  first 
mortgage  and  terminal  bonds,  and  this  deficit  continued 
for  several  years.  The  first  net  surplus,  excepting  $232.15  in 
1902,  was  $51,820.12  in  1904,  which  was  increased  to 
$78,699.12  in  1905,  from  which,  if  3%  were  paid  on  the 
income  bon<]s,  only  $7,299.12  would  be  left  to  be  carried  to 
the  balance  sheet  surplus  for  1906. 

In  view  of  all  the  facts  in  this  case  and  the  decisions  of  this 
Commission  in  liailroad  &  1V\  Comrs.  v.  Eureka  Springs  R.  Co. 
7  I.  C.  C.  Rep.  69;  Savajinah  Bureau  of  Freight  &  Transporta- 
tion v.  Charleston  £  S.  li.  Co.  7  L  C.  C.  Rep.  601 ;  and  A.  L. 
Artz  v.  Seaboard  Air  Line  Com}}any,  decided  very  recently 
{ante,  458),  we  do  not  feel  justified  in  deciding  that,  at  this 
date,  the  interstate  rate  comphiined  of  is  unreasonable.  It  is 
to  be  hoped  that  the  earnings  of  this  road  may  continue  to  in- 
crease and  that  at  no  distant  day  the  road  will  feel  justified 
in  conforming  its  interstate  rates  to  the  local  rates  prescribed 
in  South  Carolina  and  Georgia,  and  thus  avoid  contention  and 
strife  on  the  part  of  its  j)atrons. 

The  complaint  is  dismissed. 

11  L  C.  C.  Rkp. 
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No.  739. 

THE  DEWEY  BROTHERS  COMPANY 
v. 
BALTIMORE  &  OHIO  RAILROAD  COMPANY;  CHESA- 
PEAKE &  OHIO  RAILWAY  COMPANY;  and  ATLAN- 
TIC COAST  LINE  RAILROAD  COMPANY. 


Bedded  December  15,  1905, 


1.  Upon  two  carloads  of  hay  shipped  about  May  8,  1902,  from  Pataskala, 

O.,  one  to  Wilmington,  N.  C,  and  the  other  to  Greenville,  N.  C,  it  ap- 
pears that  the  Wilmington  shipment  was  overcharged  1  cent  per  100 
poimds,  and  that  on  the  Greenville  shipment  the  rate  under  published 
tariffs  should  have  been  30  cents  per  100  pounds,  instead  of  a  higher 
rate  claimed  for  the  defense  to  have  been  30- V^  cents  and  by  the  com- 
plainant to  have  been  36  cents,  the  proof  not  indicating  definitely 
what  was  actually  charged.  Held:  That  the  findings  show  a  basis 
for  adjustment  and  refund  which  should  be  made,  and  that  the  case 
be  held  open  for  further  proof  and  order  if  that  course  should  become 
necessary. 

2.  The  circumstances   and  conditions  governing  hay   traffic   from   Colum- 

bus and  Pataskala,  O.,  appear  to  have  been  substantially  dis- 
similar at  a  time  when  a  lower  rate  from  Columbus  than  from 
Pataskala  to  Greenville  and  Wilmington  was  in  force,  and  complain- 
ant's demand  for  reparation  based  upon  the  rate  then  in  force  from 
Columbus  is  not  sustained. 

L.  W.  Dewey  for  complainant. 

F.  A.  Durban  for  Baltimore  &  Ohio  Railroad  Company. 

John  Oalvin  for  Chesapeake  &  Ohio  Railway  Company. 

Report  and  Opinion  of  the  Commission. 

Clements^  Commissioner: 

The  complaint  alleges  that  complainant  is  a  corporation  under 
11  I.  C.  C.  Rep. 
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the  laws  of  Ohio  with  its  principal  office  at  Blaiichester,  and  one 
branch  of  its  business  is  buying  hay  at  various  points  in  the  State 
and  shipping  in  carload  lots  by  rail  to  North  Carolina  and  other 
States ;  that  defendants  are  common  carriers,  subject  to  the  Act 
to  regulate  commerce ;  that  about  May  8, 1902,  Dewey  Brothers^ 
then  a  partnership  concern,  shipped  two  cars  of  hay,  of  20,000 
pounds  each,  from  Pataskala,  Ohio,  one  to  Wilmington,  N.  C.> 
and  the  other  to  Greenville,  "N.  C,  the  published  rates  being  IT 
and  25  cents  per  hundred  poimds  from  Colmnbus,  Ohio,  to  said 
points,  respectively ;  that  Pataskala  is  an  intermediate  point  in 
each  instance  and  should  take  tlie  Columbus  rate,  but  the  rate  to 
Wilmington  exacted  was  23  cents  per  100  pounds,  or  $46,  and 
to  Greenville,  36  cents.  Unreasonable  rates,  unjust  discrimina- 
tion and  imdue  prejudice  were  alleged  and  reparation  was  asked 
for. 

The  Chesapeake  &  Ohio  Raihvay  Company,  answering,  avers 
that  no  record  can  be  found  of  its  participation  in  the  above  - 
shipments,  denies  it  is  an  initial  carrier  from  Columbus  points, 
avers  the  circumstances  and  conditions  of  Pataskala  shipments 
are  not  substantially  similar  with  those  from  Columbus,  and  de- 
nies any  violation  of  sections  one,  two,  three,  or  any  part  of  said 
Act  to  regulate  commerce. 

The  Atlantic  Coast  Line,  answering,  avers  its  proportionals 
of  through  shipments  are  fixed,  are  the  same  from  Columbus  or 
Pataskala,  and  are  just  and  reasonable. 

The  Baltimore  &  Ohio  Railroad  Company,  answering,  avera 
that  the  complaint  is  fatally  defective  in  omitting  an  allegation 
of  "substantially  similar  circimistances  and  conditions;"  that 
the  said  rate  on  combination  between  Pataskala  and  Wilming- 
ton was  8  cents  from  Richmond  to  point  of  delivery,  9  cents  from 
Columbus  to  Richmond,  and  from  Pataskala  the  local  rate  to 
Columbus  of  5  cents  per  hundred  pounds,  or  22  cents ;  that  if  23 
cents  was  exacted  it  was  an  overcharge  of  1  cent  per  100  pounds, 
which  defendant  stands  ready  to  refimd ;  that  from  Pataskala 
to  Greenville  the  rate  was  6  cents  to  Columbus,  thence  9%  cents 
to  Richmond,  Richmond  to  Greenville  16  cents,  a  total  of  80% 
cents  per  100  pounds,  and  that  this  rate  is  just  and  reasonable. 
It  denies  the  payment  of  30  '^ents  as  charged  by  complainant. 

11  L  0,  0.  BxB. 
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Complainant  is  an  incorporated  company  under  the  laws 
of  OLio  with  a  principal  office  at  Blanchester,  Clinton  County, 
Ohio.  The  shipments  complained  of  were  made  by  Dewey 
Brothers,  then  a  partnership,  succeeded  by  the  Dewey  Brothers 
Company,  the  corporation  which  took  over  the  partnership  as- 
sets and  thus  became  owner  of  this  claim.  Pataskala,  Ohio,  is 
a  small  station  of  less  than  1,000  population,  on  the  Baltimore  & 
Ohio  Railroad,  17.5  miles  to  the  east  of  Columbus  and  interme- 
diate in  the  customary  route  from  Columbus  to  Richmond  and 
beyond. 

About  May  8,  1902,  as  shown  by  waybill  of  that  date,  Dewey 
Brothers  shipped  to  Wilmington,  North  Carolina,  from  Patas- 
kala, Ohio,  by  the  Baltimore  &  Ohio  Railroad,  car  21642,  with 
20,000  pounds  of  baled  hay,  with  blue  pencil  correction  to 
18,000,  on  which  waybill  is  shown  the  charge  of  15  cents  to 
Richmond  and  8  cents  from  Richmond  to  Wilmington,  or  a 
total  through  rate  of  23  cents  per  100  pounds. 

As  shown  by  the  tariff  sheets  on  file  in  the  office  of  the  Com- 
mission, as  set  forth  in  the  answer  of  the  initial  defendant,  the 
changes  in  rates  were  as  follows: 

By  a  Baltimore  &  Ohio  Joint  Freight  Tariff  I.  C.  C.  3172, 
the  rate  under  which  these  shipments  were  made  was  9  cents 
from  Columbus  to  Virginia  Cities,  when  destined  beyond. 
This  was  canceled  by  I.  C.  C.  3614,  May  30,  1902,  when  the 
rate  was  made  9^^  cents  to  Virginia  Cities,  with  a  note  except- 
ing shipments  destined  for  Wilmington,  and  on  April  24,  1903, 
I.  C.  C.  5122  canceled  the  proportional  rate  and  the  rate  from 
Columbus  and  intermediate  stations  became  20  cents  to  Virginia 
Cities,  whether  proper  or  destined  beyond. 

The  copy  of  waybill  submitted  in  evidence  shows  a  charge 
to  Richmond  of  15  cents  per  100  poimds  and  8  cents  thence  to 
Wilmington,  a  total  through  rate  of  23  cents.  The  regularly 
published  rate  on  date  of  shipment  from  Columbus  and  other 
stations  on  the  Baltimore  &  Ohio  Railroad  was  20  cents  per 
100  poimds  on  fifth  class,  which  included  hay,  straight  through 
t<'  Richmond  and  the  other  Virginia  Cities,  but  by  the  Special 
Joint  Freight  Tariff  I.  C.  C.  3172,  a  rate  was  made  on  Colum- 
bus only,  as  shown,  of  9  cents  to  Virginia  Cities,  when  destined 
11  I.  C.  C.  Rep. 
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beyond.  This  did  not  apply  to  Pataskala  whose  published  rate 
was  still  20  cents,  but  the  combination  of  its  local  of  6  cents  to 
Columbus  and  the  Columbus  rate  of  9  cents  to  Bichmond,  mak- 
ing 14  cents  to  that  point  when  destined  beyond,  was  a  lower 
combination,  which  was  applied  and  secured  a  rate  6  cents  below 
the  rate  which  had  been  in  force  from  that  point,  viz. :  20  cents 
per  100  pounds  to  Richmond,  which  rate  is  again  now  in  force, 
since  the  withdrawal  of  the  competitive  rate  at  Columbus. 

The  waybill  submitted  in  evidence  shows  a  charge  of  15  cents 
per  100  pounds  on  the  Wilmington  shipment  to  Bichmond, 
though  the  combination  of  the  local  from  Pataskala  to  Colum- 
bus with  the  through  rate  to  Richmond  is  but  14  cents ;  and  the 
freight  bill  from  point  of  delivery  shows  payment  of  $46  in- 
stead of  $44,  an  overcharge  of  1  cent  per  hundred  pounds,  as  ad- 
mitted in  the  pleadings  and  at  the  hearing  by  the  initial  defend- 
ant. In  the  shipment  to  Greenville  there  seem  to  be  some 
discrepancies  in  the  amounts  stated  of  the  total  charge.  The 
rate  from  Pataskala  upon  that  date,  May  8,  was  the  same  in 
combination  to  Richmond  as  set  forth  in  the  answer  for  the 
other  shipment  to  Wilmington ;  that  is,  9  cents  per  100  pounds 
from  Columbus,  with  the  local  of  5  cents  added  from  Pataskala 
to  Columbus.  Thus  14  cents  to  Richmond  and  16  cents  per 
100  pounds  beyond  to  Greenville  would  give  a  rate  of  30  cents 
per  100  pounds,  the  lowest  combination,  which  under  their 
rates  the  carriers  had  applied  to  Wilmington  and  should  have 
applied  as  well  to  Greenville.  It  was  contended,  however,  by 
the  defendants  in  the  answer,  appeared  upon  what  is  apparent- 
ly a  copy  of  manifest  by  the  road  and  repeated  by  counsel  for 
defendants,  that  the  rate  charged  was  the  5-cent  local  to  Colum- 
bus, dy>  cents  thence  to  Richmond  and  16  cents  beyond,  nuiking 
a  total  rate  of  .SO^A  cents.  For  this  rate  there  is  no  warrant;  the 
rate  of  91/4  cents  to  Virginia  Cities  did  not  become  effective  un- 
til May  30,  and  this  shipment  was  made  as  stated  on  May  8. 

The  complainant,  on  the  other  hand,  contended  that  it  was 
char^A  a  rate  of  36  cents,  or  20  cents  from  Pataskala  to  Bich- 
mond  and  1 6  cents  thence  to  Greenville.  This  could  easily  have 
occurred;  the  rate  had  been  20  cents  per  100  pounds  from 
these  points  to  Virginia  Cities,  and  when  the  9-cent  rate  was 
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put  in,  a  notation  on  the  back  of  the  rate  sheet  instructed  the 
agents  and  the  public  that  the  20-eent  rate  still  applied  to  many 
points  through  Virginia  gateways.     It  reads  as  follows: 

"Application  of  Rates." 

"Class  rates  governed  by  the  Official  Classification  as  per 
I.  C.  C.  No.  1932,  or  subsequent  issues  must  be  used  to  Lynch- 
burg, Norfolk,  Portsmouth  and  Richmond  in  making  through 
rates  destined  to  Beaufort,  S.  C,  Charleston,  S.  C,  Jackson- 
ville, Fla.,  Savannah,  Ga.,  or  points  located  on  the  following 
lines."  (Naming  a  dozen  or  more  local  roads.)  Under  these 
instructions  together  with  the  fact  that  the  20-cent  rate  had  been 
before  in  effect,  it  is  easy  to  understand  how  an  agent  could 
have  charged  and  collected  a  rate  of  20  cents  to  Richmond  and 
16  cents  beyond,  or  36  cents,  the  amount  complainant  alleges  it 
was  obliged  to  pay. 

The  lowest  combination  published  on  the  date  of  shipment 
was  30  cents  for  the  through  rate  to  Greenville  and  if  36  cents 
was  charged  and  collected  on  this  car,  it  was  clearly  an  over- 
charge of  6  cents  per  100  pounds,  for  which  the  carriers  are  lia- 
ble. 

The  defendants  denied  the  collection  of  any  higher  rate 
than  3014  cents,  and  there  was  no  positive  evidence  offered  at 
the  hearing  of  the  payment  of  36  cents  per  100  pounds.  The 
payment  had  not  been  made  by  complainant  but  by  its  consig- 
nee, as  was  alleged,  and  no  receipt  from  the  carriers  or  other 
evidence  of  actual  payment  by  the  consignee  was  placed  in  evi- 
dence. There  was  no  evidence  to  support  the  contention  that 
the  published  rate  was  unreasonable  from  either  Pataskala  or 
Columbus,  and  the  rates  are  now  the  same  from  both  points  to 
Richmond  when  destined  beyond,  20  cents  per  100  pounds,  or 
6  cents  higher  than  at  date  of  shipment.  That  the  rate  from 
Pataskala  to  Richmond  should  be  14  cents,  while  the  rate  from 
Columbus  was  but  9  cents  per  100  pounds,  is  the  basis  of  the 
claim  of  discrimination  to  which  attention  is  called.  The  num- 
ber of  roads  centering  at  Columbus,  and  the  initial  reduction  by 
a  rival  line  at  that  point,  the  Norfolk  &  Western,  of  the  rate 
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on  hay  to  9%  cents  per  100  pounds  to  the  Virginia  Cities  when 
destined  beyond,  make  such  a  competitive  condition  at  that 
point  as  under  the  mlings  of  the  Supreme  Court,  circumstances 
and  conditions  not  being  substantially  similar,  creates  a  situa- 
tion which  does  not  necessarily  demand  like  rates. 

Upon  the  shipment  of  hay  from  Pataskala,  Ohio,  to  Wilming- 
ton, N.  C,  car  21642,  20,000  pounds,  there  was  clearly  an  over- 
charge of  1  cent  per  100  pounds,  which  defendants  in  the  answer 
and  by  counsel  professed  willingness  to  adjust  Upon  the  ship- 
ment from  Pataskala,  Ohio,  to  Greenville,  N".  C,  the  published 
rate  in  effect  was  30  cents,  and  all  above  that  rate  was  an  over- 
charge, which  should  be  refunded.  The  defendants  claimed 
that  the  rate  charged  was  30%  cents,  which  would  be  %  cent 
overcharge,  but  complainant  contended  36  cents  had  been  paid, 
an  overcharge  of  6  cents  per  100  pounds. 

An  order  might  be  entered  at  this  time  for  the  refunding  of 
this  overcharge  if  the  evidence  of  tlie  payment  of  36  cents  was 
clear.  The  complainant  did  not  claim  to  have  paid  the  36- 
cent  rate  to  Greenville,  but  testified  the  payment  was  made  by 
"the  consignee ;  I  do  not  remember  who  it  was  in  this  instance." 
The  freight  receipt,  or  the  statement  of  the  consignee,  or  any 
direct  evidence  of  the  payment  of  the  $72  instead  of  $60  upon 
this  car  would  have  warranted  the  issuance  of  an  order. 

The  above  findings  and  conclusions  clearly  indicate  a  baaiB 
for  an  adjustment  of  the  claim  between  the  parties  in  interest 
which  will  no  doubt  result  in  a  prompt  and  amicable  disposi- 
tion of  the  matters  in  dispute.  The  case  will  therefore  be 
left  open  for  this  purpose,  and  on  the  failure  of  the  carriers  to 
adjust  the  claims  along  the  lines  above  indicated,  a  further  hear- 
ing will  be  fixed  for  admission  of  the  necessary  evidence  of 
the  payment  of  the  overcharge,  and  upon  such  proof  an  order  to 
refund  the  same  will  be  entered. 
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No.  Y40. 
DEWEY  BROTHERS  COMPANY 

V. 

BALTIMORE  &  OHIO  RAILROAD  COMPANY;  CINCIN- 
NATI,  NEW  ORLEANS  &  TEXAS  PACIFIC  RAIL- 
WAY COMPANY;  SOUTHERN  RAILWAY  COM- 
PANY; and  CAROLINA  &  NORTHWESTERN  RAIL- 
WAY COMPANY. 


Decided  December  15,  1905, 


Complainant  shipped  a  carload  of  hay  from  Summit,  0.,  t^  Lenoir,  N.  G. 
Complainant  claims  that  shipping  instructions  were  given  to  route  the 
car  via  "Strasburg  Junction  and  Southern  Railway."  The  defendant 
initial  carrier  denies  this  and  asserts  that  instructions  were  given  to 
route  via  "Cincinnati  and  Southern  Railway/'  the  route  actually  used. 
The  rate  was  less  via  Strasburg  than  via  Cincinnati.  The  complainant 
was  unable  to  prove  definitely  the  giving  of  instructions  to  route  via 
Strasburg,  but  complainant  and  defendant  both  agree  that  shipping 
instructions  were  g^ven.     Held: 

1.  That  if  the  carrier  had,  contrary  to  positive  instructiouB  from 
the  shipper,  routed  the  car  by  an  indirect  and  expensive  line  instead 
of  the  direct  and  cheaper  route,  or  had  without  any  instructions  sent 
the  car  by  the  longer  route,  so  as  to  burden  the  shipper  with  needless 
expense,  such  action  would  be  prima  facie  imjust  and  unreasonable, 
and  without  justification  would  constitute  fair  basis  for  an  order  of 
reparation. 

2.  That  the  giving  of  instructions  relieves  the  carrier  from  any 
obligation  to  forward  by  the  cheaper  route,  and  in  this  case,  where  the 
testimony  does  not  indicate  what  instructions  were  actually  given,  an 
order  in  favor  of  the  complaining  shipper  can  not  be  issued. 

L.  W,  Dewey  for  complainant. 

F.  A,  Durhan  for  Baltimore  &  Ohio  Railroad  Company. 

Percy  Baxter  for  Cincinnati,  New  Orleans  &  Texas  Pacific 
Railway  Company. 

C.  B.  Northrop  for  Southern  Railway  Company. 
11  I.  C.  C.  Rep.— 31. 
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Eeport  and  Opinion  of  the  Commissioit. 

Clements,  Commissioner: 

Complaint  alleges  that  about  April  26,  1902,  Dewey  Brothr 
ers  shipped  from  Summit,  Licking  County,  Ohio,  a  carload  of 
hay,  20,000  pounds,  to  Lenoir,  North  Carolina,  with  instrao- 
tion  to  route  "via  Strasburg  Junction  and  Southern  Railway", 
but  that  defendants'  agents  failed  to  comply  with  said  instruc- 
tions with  the  result  that  complainant,  instead  of  85  cents  per 
100  pounds  was  compelled  to  pay  46  cents  per  100  pounds  or 
$92  freight  charge  instead  of  $70,  a  rate  excessive  and  unrea- 
sonable, subjecting  complainant  to  unjust  discrimination  and 
undue  prejudice  and  disadvantage  in  violation  of  the  Act  to 
regulate  commerce. 

The  answer  of  the  Carolina  &  Northwestern  Railway  Com- 
pany denies  the  facts  alleged  in  the  complaint  and  avers  that  the 
rate,  if  the  facts  were  as  alleged,  is  the  same  by  defendants' 
route  as  if  shipped  as  per  instructions  alleged  to  have  been 
given. 

The  answer  of  the  Cincinnati,  New  Orleans  and  Texas  Pi^ 
cific  Railway  Company  justifies  the  combination  rate  viE 
Cincinnati  of  46  cents  and  avers  that  via  Virginia  Cities  the 
rate  would  be  40%  cents  per  100  pounds. 

The  answer  of  initial  defendant,  the  Baltimore  and  Ohio 
Railroad  Company,  denies  allegations  of  complaint,  avers  inr 
structions  were  "via  Cincinnati  and  Southern,"  that  these  in- 
structions were  complied  with  and  the  rates  charged  and  col- 
lected were  the  open,  uniform  and  legal  rates,  and,  so  far  as  de- 
fendant participated  therein,  not  unreasonable  and  unjust 

The  Southern  Railway  Company  answering  admits  receiving 
on  April  19,  1902,  Baltimore  and  Ohio  car  67883  at  Harrimaa 
Junction,  Tennessee,  which  it  turned  over  to  the  Carolina  ft 
Xorthwestem  Railway  at  Hickory,  N.  C,  and  on  which  it  col- 
lected its  proportion  of  the  35i4"C6iit  rate  from  Oincinnatiy 
Ohio,  to  Lenoir,  N.  C,  and  denies  any  charge  made  or  rate  par- 
ticipated in  was  unreasonable  or  unjust. 

About  April  14,  1902,  Dewey  Brothers  shipped  from  Snm- 
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mit,  Licking  County,  Ohio,  a  carload  of  hay  of  20,000  pounds 
which  they  delivered  to  the  Baltimore  and  Ohio  Eailroad  Com- 
pany consigned  to  Lenoir,  North  Carolina, 

The  complainant  alleges  that  instructions  were  that  the  car  be 
shipped  via  "Strasburg  Junction  and  Southern  Railway."  The 
initial  defendant  avers  the  instructions  given  were  to  route  "via 
Cincinnati  and  Southern  Kailway'\ 

The  rates  by  way  of  the  Virginia  Cities,  established  and  in 
force  at  the  date  of  shipment,  were  5  cents  per  100  pounds  up 
to  Columbus,  9  cents  thence  to  Richmond  or  Lynchburg  and  26 
cents  thence  to  destination,  a  total  of  40  cents  per  100  pounds, 
while  the  published  combination  rates  via  Cincinnati  were  10^/2 
cents  per  100  pounds  to  the  latter  point  and  35i/>  cents  thence 
through  to  point  of  delivery,  a  total  of  46  cents  per  100  pounds 
or  $92  for  the  carload  of  20,000  pounds,  from  Summit  to  Le- 
noir. 

In  the  absence  of  any  instructions  by  the  8hipi)er,  it  would 
appear  to  be  the  duty  of  the  receiving  carrier  not  only  to  charge 
the  lowest  combination  of  rates  between  given  points  but  to  give 
to  the  shipper  the  advantage  of  the  shorter  route  and  lower 
rate. 

If  the  carrier  had  contrary  to  the  positive  instructions  of  the 
shipper  taken  the  responsibility  of  routing  the  car  by  indirect, 
expensive  lines  instead  of  the  obvious,  direct  and  cheaper  route, 
or  had  without  any  instructions  so  routed  the  car  as  to  burden 
the  shipper  with  the  needless  expense  of  the  longer  route,  it 
would  be  prima  facie  unjust  and  unreasonable  and  would,  with- 
out explanation,  constitute  fair  baais  for  an  order  requiring  the 
carrier  to  reimburse  the  shipper  for  the  overcharge  thus  wrong- 
fully imposed. 

But  in  this  case  that  there  were  some  instructions  appears 
both  from  the  complaint  and  answer. 

The  impossibility  of  determining  what  those  instructions 
were  from  the  evidence  submitted  leaves  the  Commission  with 
no  adequate  grounds  for  a  finding  on  the  subject.  The  plead- 
ings on  both  sides  allege  instructions,  and  these  are  contradic- 
tory, the  defendants  being  under  oath. 

The  complainant  was  not  clear  on  the  subject  Its  only  wit- 
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ncss  examined  said :  "We  gave  the  instructions,  I  think,  over 
the  telephone  to  the  party  who  loaded  the  hay,  and  he  in  turn 
gave  verbal  instructions  to  the  agent;"  and  again:  "I  think 
I  did  but  I  may  be  mistaken  about  it/'  and  this  could  well  be, 
since  tlie  hearing  was  more  than  three  years  after  the  transac- 
tion occurred.  Neither  the  shipping  agent  of  complainant  nor 
the  station  agent  of  defendants,  the  actual  parties  to  the  instruc- 
tions, were  present  to  testify.  The  complainant  submitted  two 
letters  from  a  division  freight  agent  of  a  defendant  in  one  of 
which  the  subject  of  instructions  is  not  mentioned  and  another 
to  a  Baltimore  division  freight  agent,  in  which  it  is  recited 
that  the  station  agent  at  Summit  had  followed  the  oral  instruc- 
tions of  the  shipper  who  "ajsked  that  it  be  routed  via  Cincinnati 
and  the  Southern  Eailway"  and  in  commenting  on  a  possible 
misunderstanding  said  it  was  an  "even  break"  whether  the  agent 
misunderstood  or  the  shipping  agent  had  given  instructions. 

It  is  clear  that  even  if  the  dutj-  of  the  agent  had  been  to  ship 
by  the  route  giving  the  lowest  combination  in  the  absence  of  in- 
structions, the  agent  is  relieved  of  that  responsibility  of 
direction  in  the  face  of  specific  instructions  by  a  shipper  when 
the  agent  consents  to  the  routing  suggested.  It  is  customary 
for  tlie  agent  to  sign  three  bills  of  lading,  one  usually  taken  as 
the  original  which  is  sent  the  consignee,  one  for  the  files  of  the 
office  and  one  for  the  files  of  the  shipper. 

Where  instructions  for  shipping  arfe  out  of  the  ordinary 
course  and  the  agent  consents  to  bill  by  the  route  indicated,  it 
should  appear  on  the  bill  of  lading,  and  the  shipper  thus  receives 
immediate  notice  of  the  route;  but  this  is  not  always  complied 
with  and  it  may  happen  that  the  bill  of  lading  gives  no  evidence 
of  instructions  or  routing. 

Xo  bill  of  lading  was  in  evidence,  and  the  complainant  was 
not  positive  as  to  the  method  even  of  giving  its  instructions. 

F]>on  the  facts  appearing  it  is  impossible  to  conclude  that  de- 
fendants violated  instructions  when  it  is  impossible  to  find  from 
the  evidence  what  these  instructions  were.  By  the  route  se- 
lected the  rates  charged  and  collected  were  the  legally  published 
rates  of  defendants  for  the  liaul. 

There  was  no  allegation  or  evidence  that  these  rates  by  this 
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route  were  unreasonable  for  the  service  rendered,  but  only  a 
protest  against  the  route  by  which  the  car  was  shipped ;  and  the 
responsibility  for  this  selection  was  not  so  clearly  fixed  upon 
defendants  or  their  agents  as  to  warrant  an  order  for  reparation. 
The  complaint  must  therefore  be  dismissed. 
11  L  C.  C.  Kep. 
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No.  Sit 
THE  ST.  LOUIS  HAY  &  GRAIN  COMPANY 

V. 

THE  ILLINOIS  CENTRAL  RAILROAD  COMPANY  and 
THE  MOBILE  &  OHIO  RAILROAD  COMPANY. 


Decided  Deoemher  tO,  1905. 


The  serrice  of  defendants  in  handling  reeonsigned  hay  at  and  from 

St.  Louis  is  more  expensive  as  a  general  rule,  if  not  invariably^  than 
the  service  performed  in  case  of  shipments  through  East  St.  LouiSy  while 
the  privilege  of  reconsigning  hay  from  that  point  at  a  eharge  1«M 
than  the  established  local  rate  is  of  substantial  value  to  dealers  in 
that  city.    Held: 

1.  The  fact  that  through  rates  are  less  than  the  sum  of  in  and  out 
rates  is  not  of  itself  a  valid  ground  of  objection,  nor  is  it  unlawful 
for  defendants  to  maintain  reconsignment  rates  which  are  higher  in 
some  eases  than  their  proportions  of  through  rates. 

2.  The  fact  that  the  reconsignment  rate  is  scnnetimes  the  same  as  tlie 
proportion  of  the  through  rate  does  not  warrant  an  inference  of 
illegal  conduct  or  support  a  charge  of  unjust  discrimination. 

Jos.  W,  Dye  for  complainant 
Perkins  Baxter  for  defendants. 

Eeport  and  Opinion  of  the  Comhissiozt. 

Knapp,  Chairman: 

Disrriinination  in  rates  on  hay  is  alleged  in  this  case,  and 
the  followin":  facts  are  found : 

The  complainant  is  a  corporation  existing  under  the  laws  of 
Illinois,  having  its  principal  office  at  St.  Tx)uis,  Mo.,  and  is 
quite  extensively  engaged  in  tlie  business  of  buying,  shipping 
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and  selling  hay.  Its  purchases  are  made  on  the  market  in  East 
St.  Louis  and  at  various  points  of  origin  in  Illinois,  Missouri, 
Kansas,  Iowa  and  Indian  Territory  and  largely  in  the  first 
named  state  and  the  principal  places  of  sale  are  cities  and 
towns,  south  of  St.  Louis,  in  the  Mississippi  valley  and  terri- 
tory east  thereof.  The  destination  points  referred  to  for  illus- 
tration and  comparison  are  Memphis,  Mobile  and  New  Orleans. 

The  defendants  axe  severally  interstate  carriers  by  rail  and 
as  such  subject  to  the  act  to  regulate  commerce.  The  Illinois 
Central  system  includes  lines  from  East  St  Louis  to  Memphis 
and  to  New  Orleans.  The  Mobile  &  Ohio  extends  from  East 
St.  Louis  to  Mobile.  The  latter  road  with  its  connections  also 
carries  hay  from  East  St  Louis  to  Memphis  and  New  Orleans, 
and  the  rates  to  these  destinations  are  the  same  by  both  routes. 

The  hay  in  question  comes  in  the  first  instance  to  East  St. 
Louis,  where  a  considerable  part  of  it  is  sold  for  local  use  or 
for  re-shipment  In  some  instances,  or  from  some  points  of 
origin,  there  are  through  rates  to  southern  destinations  which 
are  divided  between  the  lines  north  and  the  lines  south  of  East 
St.  Louis  as  they  may  agree.  More  frequently,  however,  it 
appears  that  no  through  rates  are  provided,  but  the  hay  comes  to 
East  St.  Louis  on  a  local  rate  to  that  point  and,  if  carried  be- 
yond, takes  the  rate  applicable  in  such  cases.  This  is  known 
as  a  reconsignment  rate  and  is  invariably  the  same  to  a  given 
destination  without  regard  to  the  point  of  origin,  that  is,  with- 
out regard  to  the  local  rate  paid  to  East  St.  Louis.  The  recon- 
signment rate  to  Memphis  is  10  cents  in  all  cases,  and  to  Mobile 
and  New  Orleans  17%  cents.  These  respective  rates  apply  to 
all  "common  point"  territory. 

There  is  also  a  local  rate  from  East  St.  Louis  to  Memphis  of 
12  cents,  and  to  Mobile  and  New  Orleans  of  20  cents,  but  as  no 
hay  originates  at  East  St.  Louis  these  local  rates  are  seldom  used. 

Now,  complainant  asserts  that  on  through  shinments  from 
points  of  origin  to  Memphis  the  carriers  south  of  East  St.  Louis 
get  10  cents  as  their  proportion  of  the  through  rate,  which  is 
exactly  the  same  as  their  reconsignment  rate,  whereas  on  through 
shipments  to  Mobile  and  New  Orleans  the  carriers  south  of  East 
St.  Louis  accept  16  cents  as  their  proportion  of  the  through 
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rate,  while  maintaining  a  rcconsignment  rate  of  171^  cents  to 
those  point^s.  Complainant  also  says  that  in  cases  where  no 
throii^li  rates  to  !^^emphis  are  published,  but  the  hay  is  billed 
and  carried  as  a  through  shipment  without  rcconsignment  at 
East  St.  Louis,  the  carriers  south  of  that  point  charge  and  ac- 
cept their  i*econsignment  rate  of  10  cents.  In  other  words,  ac- 
cording to  comi^lainant,  when  hay  moves  to  [Memphis  the  total 
charge  is  the  sauLC  whether  it  is  transported  as  a  through  ship- 
ment or  carried  locally  to  East  St.  Louis  and  there  reconsigned, 
wliereas  in  case  of  hay  moving  to  Mobile  and  Ifew  Orleans  the 
tlirough  rate  is  1^  cents  less  than  the  local  rate  to  East  St 
Louis  plus  the  rcconsignment  rate  from  that  point.  Stated  in 
another  way,  complainant  in  eflFect  avers  that  there  is  a  rccon- 
signment charge  at  East  St.  Louis  of  l^/^  cents  on  hay  destined 
to  Mobile  and  New  Orleans,  and  no  rcconsignment  charge  on 
liay  destined  to  Memphis,  although  the  conditions  and  service 
at  East  St.  Louis  are  the  same  in  one  case  as  in  the  other.  This 
is  the  discrimination  complained  of  which  is  alleged  to  be  an  nn- 
due  preference  of  ^Memphis  as  compared  with  Mobile  and  New 
Orleans,  and  to  give  to  the  through  shipper  from  points  of 
origin  an  undue  advantage  over  the  dealer  who  buys  and  reship* 
at  East  St.  Louis. 

It  Avill  be  obsen^ed  that  the  complaint  is  based  upon  the  aver^ 
ment  that  on  through  shipments  to  Memphis  the  defendants  re- 
ceive as  their  share  of  the  total  charge  the  same  amount  as  their 
rcconsignment  rate  from  East  St.  Louis,  and  that  on  through 
shipments  to  Mobile  and  New  Orleans  they  accept  as  their 
share  1^2  cents  less  than  the  reconsigmnent  rate.  In  other 
words,  it  is  asserted  in  substance  that  in  no  case  is  there  any 
difference  between  the  through  rate  and  the  sum  of  the  in  and 
out  rates  when  the  destination  is  Memphis,  while  in  every  case 
ihoTQ  is  a  difference  of  l^/o  cents  when  the  destination  is  Mobile 
or  N(»w  Orleans. 

The  difficulty  with  this  contention  is  that  it  is  not  sustained  by 
the  proofs.  In  very  many  cases,  if  not  generally,  the  fact  ap- 
pear=^  to  be  otherwise.  The  defendants  explained  in  detail  their 
divisions  of  through  rates  with  the  several  lines  which  bring  hay 
to  East  St.  Louis,  including  their  maximum  and  minimum  divi- 
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sions  with  each  line,  and  no  attempt  was  made  to  dispute  the 
correctness  of  their  statements  in  that  regard.  These  divisions 
show  a  considerable  variation  and  while  ordinarily  less  than  the 
reconsignment  rate  are  sometimes  a  little  more.  Particular  in- 
stances were  given  where  the  net  results  were  more  favorable 
to  the  defendants  in  the  case  of  through  shipments  than  in  the 
case  of  reconsigned  shipments  to  the  same  destination. 

It  appears  from  this  testimony  that  the  maximum  proportion 
of  through  rates  to  Memphis  received  by  the  Illinois  Central  is 
10.3  cents,  the  minimum  7  cents.  Its  maximum  proportion  of 
through  rates  to  New  Orleans  is  18.1  cents,  its  minimum  15 
cents.  The  average  proportion  of  the  Memphis  rate  received 
by  that  company  was  stated  to  be  8.6  cents ;  and  of  the  New  Or- 
leans rate  16.5  cents.  Analysis  of  the  divisions  received  by  the 
Mobile  &  Ohio  would  show,  as  we  understand,  substantially  the 
pame  figures. 

The  complaint  in  this  case  names  three  places,  Mendon,  Coats- 
burg  and  Camp  Point,  local  stations  in  Illinois  on  the  Burling- 
ton system.  There  are  through  rates  from  those  points  to  New 
Orleans,  perhaps  to  Mobile,  but  not  to  Memphis.  It  is  true  that 
the  defendants'  proportion  of  these  through  rates  is  16  cents,  or 
1%  cents  less  than  their  reconsignment  rate;  and  there  appear 
to  be  a  number  of  other  points  of  origin  having  through  rates  to 
Mobile  and  New  Orleans  of  which  the  defendants'  proportion  is 
also  16  cents. 

On  the  other  hand,  there  are  numerous  through  rates  to  these 
southern  destinations  of  which  the  proportion  received  by  the 
defendants  varies,  as  above  stated,  from  15  cents  to  18.1  cents. 
While  the  exact  fact  cannot  be  determined  from  the  record,  it 
seems  probable  that  a  large  portion  of  the  hay  carried  on  through 
rates  to  Mobile  and  New  Orleans  pays  the  lines  south  of  East 
St.  Louis  from  a  cent  to  a  cent  and  a  half  less  than  their  recon- 
signment rate  from  that  point. 

On  hay  carried  to  Memphis  the  difference  in  most  cases  is  ap- 
parently not  so  great  between  the  reconsignment  rate  of  10 
cents  and  the  proportion  of  the  through  rate.  This  would  nat- 
urally be  so  as  the  distances  and  rates  are  materially  less  than 
to  Mobile  and  New  Orleaiui  While  the  defendants'  proportion. 
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•of  through  rates  to  Memphis  range  from  Y  cents  to  10.8  cents, 
the  proportion  from  some  points  of  origin  is  the  same  as  the  re- 
<;on9ignment  rate  and  perhaps  approximates  that  rate  on  a  con- 
siderable part  of  the  actual  through  shipments  to  Memphis. 
In  this  connection  it  may  be  observed  that  through  rates  to  Mem- 
phis from  given  points  of  origin  appear  to  be  less  common  than 
from  the  same  points  to  Mobile  and  New  Orleans.  Where 
through  rates  are  not  provided  the  traffic  would  ordinarily  move 
to  East  St.  Louis  on  the  local  rate  and  be  forwarded  on  the  re- 
<5onsigiiment  rate,  as  that  combination  would  give  the  lowest 
through  charge  available  to  the  shipper. 

The  defendants  j)rofess  willingness  to  join  in  through  rates 
to  Memphis  in  all  cases  where  the  divisions  allowed  to  them  are 
satisfactory.  In  effect  they  offer  their  reconsignment  rate  as 
an  acceptable  basis  of  through  rates  with  any  northern  line  de- 
siring to  make  the  arrangement  Their  share  at  present  where 
tlirougli  rates  are  in  effect,  is  seldom  more,  and  then  only 
a  trifle  more,  than  the  reconsignment  rate ;  it  is  often  less  and 
materially  less  than  that  rate.  The  occasional  instances  in 
which  their  share  of  a  through  rate  is  the  same  as  the  reconsign- 
ment rate  appear  to  be  accidental,  and  do  not  indicate  any  im- 
proper design  or  unlawful  action.  Through  rates  are  matters 
of  voluntary  agreement  between  connecting  carriers  and  it  is 
not  the  fault  of  defendants  that  through  rates  to  Memphis  are 
not  more  generally  provided. 

The  complainant  lays  much  stress  upon  the  alleged  fact  that 
tlic  reconsignment  rate  has  been  frequently  accepted  on  through 
shipments  from  points  where  there  are  no  through  rates  to  Mem- 
phis. Tliis  appears  to  have  occurred  in  some  cases,  and  per- 
haps in  quite  a  number  of  cases.  It  ought  not  to  have  happened 
at  all.  Such  an  application  of  the  reconsignment  rate  was  dear- 
ly imwarranted  and  illegal.  In  the  absence  of  a  through  rate 
each  road  participating  in  the  carriage  of  a  through  shipment  is 
bound  to  charge  its  local  rate,  since  in  such  case  the  lawful 
through  rate  is  the  sum  of  the  local  rates.  The  defendants  coa- 
ccde  this  fully,  asserting  at  the  same  time  that  any  such  use  of 
the  reconsignment  rate  was  the  ignorant  or  negligent  act  of  sub- 
ordinates, which  was  wholly  ^dthout  the  sanction  or  knowledge 
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of  their  superiors,  and  that  it  would  not  thereafter  be  permitted. 
We  see  no  reason  to  doubt  the  truthfulness  of  this  declaration, 
and  therefore  assume  that  the  lawful  rate  is  now  always  applied. 

In  this  connection,  however,  the  defendants  further  say  that 
in  all  cases  where  the  reconsignment  rate  was  improperly  used, 
if  that  has  happened,  they  would  have  been  entirely  willing  to 
join  in  through  rates  yielding  them  the  same  amount  they  actual- 
ly received,  and  that  they  axe  not  to  blame  because  such  through 
rates  were  not  available.  In  other  words,  it  is  insisted  that  com- 
plainant was  not  harmed  by  this  wrongful  application  of  the 
reconsignment  rate,  since  in  no  case  did  it  result  in  lower  aggre- 
gate charges  on  a  through  shipment  than  the  through  rate  which 
any  originating  line  was  at  all  times  free  to  establish ;  and  this 
appears  to  be  a  reasonable  inference  from  all  the  facts  and  cir- 
<;umstances  of  the  situation.  While  any  misuse  of  the  recon- 
signment rate,  whenever  or  however  it  may  have  occurred,  is  a 
proper  subject  of  condemnation,  we  do  not  perceive  that  com- 
plainant has  been  injured  by  the  misuse  shown  or  that  the  evi- 
<ience  in  that  regard  has  any  material  bearing  upon  the  question 
-at  issue  in  this  proceeding. 

Hay  is  shipped  in  large  quantities  to  and  through  East  St 
Louis  which  is  an  important  market  for  that  commodity. 
While  a  considerable  amount  is  purchased  at  local  stations  in  the 
states  named,  it  would  seem  that  the  greater  part  is  consigned 
to  commission  merchants  who  sell  it  upon  inspection  in  the  car 
in  which  it  arrives  at  that  place.  Some  of  it  is  bought  for  local 
•consumption  there  and  at  St.  Louis.  Of  the  total  amount  han- 
<lled  at  East  St.  Louis  and  carried  to  points  beyond,  it  is  esti- 
mated that  thirty  per  cent  moves  on  through  rates  from  origin 
to  destination,  without  unloading  or  breaking  bulk;  the  other 
seventy  per  cent  is  transported  to  East  St.  Louis  on  the  local 
rates  of  the  several  lines  originating  the  traffic.  Some  of  this 
is  sent  south  in  the  cars  in  which  it  is  received.  Generally, 
however,  when  destined  to  southern  territory,  the  hay  is  taken 
to  a  warehouse  and  there  unloaded  for  the  purpose  of  assorting, 
grading  and  reshipping. 

As  a  rule  the  lines  carrying  hay  to  East  St.  Louis  do  not  ex- 
tend further  south,  while  the  southern  lines  for  the  most  part 
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terminate  at  that  point.  The  Illinois  Central  operates  lines 
north  as  well  as  south  of  East  St.  Louis  but  apparently  brings 
very  little  hay  to  that  market.  In  some  instances  there  is  phy- 
sical connection  between  the  northern  and  southern  lines,  but 
more  frequently  an  intermediate  belt  line  or  switching  road  is 
employed  to  effect  the  transfer.  A\liile  the  conditions  are  some- 
what complicated,  as  was  shown  in  a  former  case  brought  by  this 
complainant,  a  detailed  description  is  not  deemed  necessary  in 
the  present  proceeding.  It  is  sufficient  to  say  that,  generally 
speaking,  the  service  rendered  in  handling  reconsigned  hay  is^ 
materially  greater  and  more  expensive  than  is  required  in  cases 
of  through  shipment.  As  regards  time  and  cost,  delivery  of  lo- 
cal shipments  by  an  in-bound  road  to  a  warehouse  is  practically 
the  same  as  delivery  of  through  shipments  to  a  connecting  line*; 
but  a  separate  service  is  performed,  involving  substantially  equal 
expense,  when  the  reconsigned  shipment  is  moved  from  the  ware- 
house to  the  line  which  transports  it  to  destination.  In  short, 
there  is  frequently  and  perhaps  ordinarily  twice  as  much  switch- 
in<r  in  one  case  as  in  the  other.  The  customary  payment  for 
switching  a  loaded  car  is  $2.00;  empty  cars  appear  to  be 
sw^itched  without  charge. 

As  above  stated,  this  reconsigned  hay  is  carried  at  fixed  rates- 
provid(»d  for  that  purpose  which  are  lower  than  local  rates  from 
East  St.  Louis  and  do  not  depend  upon  the  origin  of  the  traffic 
To  secure  a  reconsignment  rate  the  shipper  is  required  to  furn- 
ish evidence  by  expense  bills  that  the  hay  forwarded,  or  an  equiv- 
alent tonnage  of  that  article,  has  paid  a  local  rate  to  East  St. 
Louis.  As  the  volume  of  hay  currently  received  at  that  point 
exceeds  materially  the  amount  reshipped,  on  account  of  the  large- 
local  ccmsumption,  there  is  usually  if  not  always  a  surplus  of  ex- 
pense bills  and  consequently  no  great  difficulty  in  meeting  the 
condition  on  which  reconsignment  rates  are  allowed.  In  point 
of  fact  tlies(?  rates  are  ap])lied  to  practically  all  reshipments. 

Without  entering  upon  a  detailed  comparison  it  may  be  taken 
as  L''enerally  true  that  the  through  rate  from  a  given  point  of 
oriiiin  to  either  ^remphis  or  Xew  Orleans  is  less  than  the  local 
rate  to  East  St.  Louis  plus  the  reconsignment  rate  from  that 
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point;  and  this  accords  with  a  rate-making  rule  of  extensive 
and  common  application. 

Where  through  rates  are  in  effect  the  proportions  of  the  lines 
north  of  East  St.  Louis  are  often  the  same  as  their  local  rates, 
but  there  are  numerous  instances  in  which  such  proportions  are 
less  than  the  local  rates.  The  proportions  of  the  southern  lines 
are  sometimes  but  not  usually  the  same  as  their  reconsignment 
rates;  occasionally  they  are  greater  but  more  frequently  they 
are  less,  as  has  already  been  explained. 

The  territory  in  which  this  hay  is  produced  is  very  large  and 
a  number  of  lines  bring  it  to  East  St.  Louis.  The  points  of 
origin  are  numerous  and  at  greatly  varying  distances  from  that 
market.  The  territory  of  sale  is  likewise  extensive  and  served 
by  several  lines.  Lender  these  circumstances  differing  divisions 
of  through  rates  would  naturally  occur.  Indeed,  we  can  under- 
stand that  like  or  uniform  divisions  would  be  impracticable,  un- 
less the  through  rates  were  simply  the  combination  of  local 
rates.  As  above  observed,  through  rates  are  matters  of  volun- 
tary arrangement  and  may  ordinarily  be  divided  as  the  inter- 
ested lines  agree. 

Conclusions. 

The  fact  that  through  rates  are  less  than  the  sum  of  in  and  out 
rates  is  not  of  itself  a  valid  groimd  of  objection.  In  deciding 
the  former  case  the  Commission  said : 

"It  is  well  understood  that  a  through  rate  may  properly  be 
less  than  the  sum  of  the  locals  to  and  from  a  divisional  point. 
The  mere  fact,  therefore,  that  these  defendants  make  in  connec- 
tion with  northern  lines  a  joint  rate  on  hay  from  points  of  pro- 
duction to  points  of  consumption  through  East  St.  Louis  which 
is  less  than  the  rate  into  that  point  added  to  the  rate  out  does 
not  establish  the  illegality  of  any  of  the  rates  involved." 

St,  Louis  Hay  &  Orain  Co,  v.  Mobile  &  0.  R.  Co,  et  al.,  ante, 
101. 

Nor  is  it  unlawful  for  the  defendants  to  maintain  reconsign- 
ment rates  which  are  higher  in  some  cases  than  their  proportions 
of  through  rates.  The  service  of  the  carriers  in  handling  re- 
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consigned  hay  is  more  expensive  as  a  general  rale,  if  not  invana- 
bly,  than  the  service  porforined  in  cases  of  through  shipment^ 
while  the  reconsignment  privileges  in  question  must  be  of  sub- 
stantial value  to  the  dealers  at  East  St.  Louis.  In  no  instance 
sho^\Ti  does  the  difference  appear  to  be  unreasonable  or  otherwise 
in  violation  of  the  regulating  statute.  The  circumstance  that 
the  reconsignment  rate  is  sometimes  the  same  as  the  proportion 
of  the  through  rate  does  not  warrant  an  inference  of  ill^al  con- 
duct or  support  the  charge  of  unjust  discrimination.  Aside 
from  the  misuse  of  the  reconsignment  rate  as  stated  in  the  find- 
ings, which  is  not  likely  to  be  repeated,  we  are  unable  to  sustain 
the  complainant's  contention  either  as  regards  the  facts  or  the 
law  applicable  thereto. 

An  order  wiU  be  made  dismissing  the  complaint 
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No.  723. 
GEOKGE  J.  KINDEL 

V. 

B0ST0:N"  &  ALBANY  RAILEOAD  COMPANY;  NEW 
YOEK,  NEW  HAVEN  &  HAETFORD  RAILROAD 
COMPANY;  NEW  YORK  CENTRAL  &  HUDSON 
RIVER  RAILROAD  COMPANY;  BALTIMORE  & 
OHIO  RAILROAD  COMPANY;  PENNSYLVANIA 
RAILROAD  COMPANY;  PITTSBURG,  CINCIN- 
NATI, CHICAGO  &  ST.  LOUIS  RAILWAY  COMPANY; 
PENNSYLVANIA  COMPANY;  LAKE  SHORE  & 
MICHIGAN  SOUTHERN  RAILWAY  COMPANY; 
MICHIGAN  CENTRAL  RAILROAD  COMPANY^ 
ERIE  RAILROAD  COMPANY;  CHICAGO,  BURLING- 
TON &  QUINCY  RAILWAY  COMPANY;  CHICAGO 
ft  NORTHWESTERN  RAILWAY  COMPANY;  CHI- 
CAGO, MILWAUKEE  &  ST.  PAUL  RAILWAY  COM- 
PANY; ATCHISON,  TOPEKA  &  SANTA  FE  RAIL- 
WAY COMPANY;  DENVER  &  RIO  GRANDE  RAIL- 
ROAD COMPANY;  RIO  GRANDE  WESTERN  RAIL- 
WAY COMPANY;  SOUTHERN  PACIFIC  COMPANY j 
UNION  PACIFIC  RAILROAD  COMPANY;  and  WA- 
BASH RAILROAD  COMPANY. 


Decided  Decemher  t8, 1908. 


1.  The  fact  tbat  a  carload  rating  has  been  established  on  ootton-pieoe  good» 
from  the  east  to  Pacific  coast  points  because  of  water  competition,  and 
the  fact  that  dude  and  denims  have  been  given  carload  rates  to  Salt 
Lake  City  and  Denver  to  encourage  manufacturing  industries  at  those 
points,  while  elsewhere  throughout  the  cotmtry  the  rate  on  ootton-pieoe 
goods  is  the  same  for  anr  quantity,  do  not  indicate  that  the  action  of 
defendants  in  denying  a  carload  rating  on  tiekings,  drills  and  sheeting* 
to  Denver  is  unlawful. 
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2.  Defendants'  rates  per  hundred  pounds  on  cotton-piece  goods  in  leas  tnail 
carloads  from  New  York,  Boston  and  other  eastern  points  are  $2^  to 
Denver  and  $1.50  to  San  Francisco.  The  charge  to  Denver  is  a  combi- 
nation of  rates  from  the  point  of  shipment  to  the  Mississippi  River, 
Mississippi  River  to  Missouri  River,  and  Missouri  River  to  Denver. 
From  New  York  to  Chicago,  from  Chicago  to  Denver,  and  from  St.  Louis 
to  Denver  for  a  long  period  of  years  cotton-piece  goods  have  been  given 
rates  substantially  below  the  rates  on  first  class  articles, and  throughout 
the  United  States  greater  or  less  differentials  on  cotton-pieoe  goods  un- 
der first  class  have  been  maintained  with  one  notable  exception,  name- 
ly, from  Missouri  River  points  to  Denver.  Transcontinental  rates  from 
eastern  points  to  San  Francisco  are  made  in  competition  with  water 
rates,  and  are  in  no  sense  a  measure  of  the  value  of  the  service;  bat  that 
situation  does  not  justify  the  carriage  of  goods  to  San  Francisco  at  a 
loss,  thereby  placing  additional  burdens  on  other  traffic.  The  rate  of 
$1.50  on  cotton-piece  goods  from  the  east  to  San  Francisco,  about  3400 
miles,  is  assumed  to  cover  the  actual  cost  of  the  service,  and  that  rate 
for  the  1400  to  1600  miles  less  distance  to  Denver,  and  saving  the  haul  of 
tliat  distance  over  mountain  ranges  where  fuel  and  labor  are  counted 
more  expensive,  is  found  to  be  reasonable  for  the  transportation  from 
New  York,  Boston  and  other  eastern  points  to  Denver.  Under  the  pres- 
ent combination  rate  to  Denver  no  reduction  from  local  chaigea  is  made 
on  account  of  the  through  haul  of  2000  miles.  Such  application  of  com- 
bined locdl  charges  to  a  long  distance  shipment  places  a  wrongful  bur- 
den upon  the  shipper.  The  exaction  of  first  class  rates  on  ootton-pieee 
goods  between  Missouri  River  points  and  Denver  in  view  of  the  loqg- 
prevailing  differentials  in  other  parts  of  the  country  and  other  exiit- 
ing  conditions  is  unjust  and  unreasonable. 

Held,  That  the  result  of  the  excessive  rate  on  ootton-pieoe  goods  be- 
tween the  Missouri  River  and  Denver  and  the  application  of  full  loeali 
in  making  up  the  through  combination  rate  from  New  York,  Boston  and 
other  eastern  points  taking  the  same  rates  to  Denver  is  to  make  tht 
through  rale  excessive,  and  that  such  through  rate  to  Denver  to  be  rea- 
sonable should  not  exceed  $1.50  per  hundred  pounds. 

Edward  P.  Costigan  for  complainant. 

J,  F.  Vaile  for  Denver  &  Rio  Grande  Railway  Compaxiy  and 
Rio  Grande  Wcst>em  Railroad  Company. 

Charles  E.  Gast  for  Atchison,  Topeka  &  Santa  Fe  Bailway 
Company. 

T.  F,  Dunn  for  Southern  Pacific  Company. 

W.  B,  Kelly  for  T'nion  Pacific  Railroad  Company . 

0.  E,  Butierfield  for  Michigan  Central  Railroad  Company. 
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Oeorge  E.  Greene  for  Lake  Shore  &  Michigan  Southern  Eail- 
way  Company. 

Htbgh  L.  Bond,  Jr.,  for  Baltimore  &  Ohio  Railroad  Company. 

8.  A.  Lynde  for  Chicago  &  Northwestern  Railway  Company. 

George  F,  Brownell  for  Erie  Railroad  Company. 

Samuel  Hart  for  Boston  &  Albany  Railroad  Company. 

Ira  A.  Place  for  New  York  Central  &  Hudson  River  Rail- 
road Company. 

Report  and  Opinion  of  the  Commission. 

Clements,  Commissioner: 

Complainant  alleges  that  he  is  a  manufacturer  of  beds  and 
bedding  at  Denver  and  defendants  are  common  carriers  subject 
to  the  Act;  states  the  short-line  distances  from  Atlantic  ports 
to  Chicago,  East  St.  Louis,  Kansas  City,  Denver  and  San  Fran- 
cisco, and  further  alleges  that  over  some  of  the  routes  traffic 
passes  through  Denver  to  San  Francisco;  sets  forth  the 
rates  from  said  Atlantic  ports  to  such  western  points  on  cotton- 
piece  goods,  duck,  denims,  tickings,  drills  and  sheetings;  and 
complains  that  said  rates  to  Denver  are  unreasonable  and  un- 
justly discriminate  against  him,  the  traffic,  and  the  city  of 
Denver. 

Complainant  further  alleges  that  ticking,  drills,  and  sheetings 
from  New  York  and  points  in  the  east  to  Denver  take  a  rate 
of  $2.24,  whether  carload  or  less  than  carload,  but  that  duck  is 
given  a  rate  of  $1.66,  carload,  and  denims  $1.79,  carload;  that 
duck,  denims,  drills,  and  sheetings  take  lower  rates  to  San  Fran- 
cisco, and  duck,  drills,  and  sheetings,  take  lower  rates  to  Denver 
than  ticking  to  the  same  points ;  that  East  St  Louis,  Chicago, 
and  Kansas  City  have  the  same  rates  on  ticking,  drills,  sheetings, 
duck,  and  denims,  carload  and  less  than  carload;  that  these 
articles  are  similar  in  nature,  use,  value,  and  weight,  and  should 
have  the  same  rate;  that  duck  and  denims  to  San  Francisco 
have  a  24,000-pound  carload  minimum,  while  to  Denver  the 
minimum  is  30,000  pounds;  that  these  regulations  and  rates 
violate  the  first  four  sections  of  the  Act  to  regulate  commerce 
11  L  C.  C.  Rep.— 32. 
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and  give  tindue  preference  to  San  Francisco  and  other  favored 
cities. 

The  answers  of  the  various  defendants  admit  the  general 
situation  stated  in  complaint^  as  to  rates  and  charges,  with  sug- 
gested corrections  as  to  certain  distances  therein  given,  averring 
that  the  carload  minimums  had  been  equalized  by  the  establish- 
ment of  a  30,000-pound  minimum  on  cotton-piece  goods  to  San 
Francisco,  and  denying  discriminations,  preferences,  or  any 
violation  of  the  Act  to  regulate  commerce. 

The  specific  complaint  in  the  case  at  issue  is  upon  cotton-pieoe 
goods  from  points  east  to  Denver. 

The  facts  developed  in  pleadings  and  evidence  are  as  foIlowB: 

The  complainant  is  a  manufacturer  and  shipper  of  beds  and 
bedding  at  Denver,  Colorado. 

Denver  had  35,629  inhabitants  in  1880,  increased  by  1890 
to  106,713,  or  199.5  per  cent,  and  in  1900  had  183,859,  a  fur- 
ther increase  of  25.4  per  cent,  now  standing,  in  the  United 
States,  twenty-fifth  in  population,  which  is  estimated  at  150,000. 
It  is  within  the  area  of  comparatively  high  rates,  beyond  the 
borders  of  dense  population  and  the  heaviest  traffic;  but  is  one 
of  the  gateways  to  the  west 

The  rate  from  New  York  and  Boston  on  these  cotton-pieoe 
goods  is  $2.24  per  hundred  pounds  in  less  than  carload  lots, 
and  is  the  same  on  carload  lots  on  ticking,  drills,  and  sheetingBi 
There  is  a  carload  rate  of  $1.66  on  duck  and  of  $1.79  on  denims 
between  the  same  points. 

Cotton-piece  goods  include  duck,  denims,  ticking,  drills  and 
sheetings.  Duck  is  a  heavy,  cotton  fabric  weighing  8  to  24 
ounces  to  the  yard  and  worth  from  10  to  40  cents  per  yard,  is 
used  for  a^vnings,  sails,  wagon  covers,  tarpaulins,  clothing,  ore 
sacks,  floor  covering,  upholstering,  etc.  Denims  weigh  from 
5-1/2  ^^  ^  oimces  to  the  yard,  cost  from  7-^  to  11-%  cents  per 
yard,  and  are  used  for  clothing,  overalls,  upholstery,  curtains^ 
etc.  Drills  weigh  about  6  ounces  to  the  yard,  cost  up  to  nearly 
10  cent^  per  yard,  and  are  used  mainly  for  clothing,  pockets,. 
etc.  Ticking  weighs  from  3  to  8  ounces  and  costs  4  to  IO-V2  cents 
per  yard,  and  is  used  for  mattresses,  awnings,  ete.     Sheetings 
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weigh  2.65  to  6  ounces  per  yard,  are  worth  4  to  8-^  cents  per 
yard,  and  are  used  for  domestic  purposes. 

These  are  all  included  under  cotton-piece  goods  in  the  OflScial 
Classification,  and  under  Rule  25  carried  at  15  per  cent  less 
than  second  class ;  in  the  Southern  Classification  at  fourth  class ; 
and  in  the  Western  Classification  as  first  class. 

While  under  the  first  class  in  the  Western  Classification  these 
cotton-piece  goods  take  a  commodity  rate  to  Missouri  River 
points  but  not  beyond,  though  for  shipments  through  San  Fran- 
cisco, with  the  locals  as  far  back  as  Salt  Lake  City,  the  effect  is 
to  give  to  these  points  the  advantage  of  the  transcontinental  car- 
load rate. 

The  following  table  shows  the  rates  on  cotton-piece  goods, 
in  cents  per  100  pounds: 


TO  DENVER. 

From 

To  E. 

8t. 

Louis 

Beyond 

Total 

(Duck,  C.  L. 

64 

102 

166 

Boston 

( Denims,  C.  L. 

64 

115 

179 

and 

(Drills, 

64 

160 

224 

New  York 

( Sheeting, 

64 

160 

224 

(Ticking, 

64 

160 

224 

The  various  classifications  do  not  provide  for  carload  rates 
on  cotton-piece  goods.  Carload  commodity  rates  were  estab- 
lished to  San  Francisco  to  meet  water  competition  at  that  point. 

Soon  after,  a  factory  for  overalls  at  Salt  Lake  City,  Utah^ 
asked  and  was  granted  a  carload  rate  on  denims  to  enable  it 
to  compete  within  a  wider  radius,  and  a  like  institution  at  Den- 
ver still  later  secured  a  similar  concession.  A  carload  rate  was 
also  given  Denver  on  cotton  ducks,  but  seems  not  to  have  been  at 
the  same  time  demanded  or  considered  on  other  cotton-piece 
goods,  although  subsequently  the  subject  was  brought  to  the  at- 
tention of  certain  carriers,  but  the  carload  rate  was  denied. 

The  testimony  at  the  hearing  in  this  case  showed  that  with 
sueli  a  carload  rate  to  Denver  the  trade  would  justify  shipments- 
in  carload  lots  of  other  cotton-piece  goods,  but  it  also  appeared 
that  tlie  ^eater  advantage  would  accrue  to  Denver  if  Denver 
alone  enjoyed  that  privilege. 
11  L  C.  C.  Kep. 
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Cotton  mills  have  in  later  years  been  established  in  the  soutli 
near  the  source  of  supply  of  the  raw  material,  and  malring  as  yet 
for  the  most  part  coarser  yams  and  heavier  fabrics,  already 
consume  more  pounds  of  cotton  that  their  long-established  north- 
ern rivals. 

The  northern  railway  lines  in  trunk  line  territory,  to  preserve 
their  accustomed  share  of  the  traffic  and  favor  the  northern 
mills,  handicapped  as  they  were  T^th  a  thousand-mile  rail  haul 
on  their  raw  material  from  the  cotton  fields  of  the  south,  reduced 
their  rates  on  the  finished  product  to  the  Mississippi  River,  and 
the  transcontinental  lines  to  secure  the  extreme  western  trade 
in  these  goods  from  competing  carriers  by  water  put  in  a  rate  of 
$1.50  upon  these  goods  to  San  Francisco.  The  water  lines  con- 
tinued to  lower  their  rates  to  secure  this  desirable  freight  until 
to-day  it  is  carried  by  vessel  from  New  York  at  the  rate  of  80 
cents  per  100  pounds,  and  the  vessel  from  New  York  absorbs 
the  local,  rail  rate  to  shipside  from  the  interior  mills,  up  to  20 
cents  per  100  pounds;  in  effect,  accepting  in  some  instances  60 
cents  net  per  100  pounds  for  the  haul  between  the  east  and  the 
west  coasts. 

This  liaul  requires  from  30  to  60  days  and  the  rail  haul  only 
from  15  to  20,  and  this  advantage  in  time  reduces  interest,  gives 
quicker  returns,  and  the  water  rates  also  carrying  in  addition 
marine  insurance  still  leave  the  greater  portion  of  goods  in  con- 
troversy to  the  carriers  by  rail,  who,  to  secure  results,  established 
a  through  transcontinental  rate  of  $1.00  per  100  pounds  in  car- 
load lots  on  cotton-piece  goods  and  90  cents  per  100  pounds  on 
duck,  denims,  drills  and  sheetings. 

From  St.  Louis  to  Colorado  common  points  the  first  dasa 
rate  has  declined  from  $2.10  in  1889  to  $1.85,  the  present  rate, 
and  cotton  piece  goods  commodity  rates  in  the  same  period  frcHn 
$1.00  to  $1.60.  From  Chicago  to  the  same  points  first  class 
rates  have  been  reduced  from  $2.30  to  $2.05.  Freight  rates  on 
cotton-piece  goods  from  New  York  to  Chicago  were  50  cents  in 
1889  and  55  cents  at  the  present  time,  while  the  first  class  rate 
between  these  points  has  been  fairly  constant  at  75  cents  per  100 
pounds. 

The  rate  on  duck,  in  carloads,  from  New  York  to  Denver  is 
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$1.66  all  rail  and  $1.23  sea  and  rail;  on  denims  $1.79  all  rail 
and  $1.40  sea, and  rail;  and  on  drills  and  sheetings  $2.24  all  rail 
and  $1.85  sea  and  rail.  The  rate  to  East  St  Louis  from  New 
York  is  64  cents  on  all  cotton-piece  goods;  on  duck  East  St. 
Louis  to  Denver,  in  carloads,  $1.02,  or  a  total  of  $1.66;  on, 
denims,  in  carloads,  $1.15  to  Denver,  or  a  total  of  1.79;  and 
drills  and  sheetings,  in  carloads  or  less,  $1.60  to  Denver,  or  a 
total  of  $2.24  from  Xew  York. 

The  chart  following  shows  rates  first  class  and  on  cotton-piece 
goods  from  eastern  points  to  San  Francisco,  with  intermediate 
locals  and  combinations. 
11  L  C.  C.  £sp. 
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Statement  showing  Rates  on  First   Class  and  Cotton-Piece  Goods  from 
Chicago,  Illinois,  to  points  named  below: 

RATES  PER  HUNDRED  POUNDS. 
From  Chicago,  Illinois. 


Distances 

To 

First  Class 

Cotton-Piece   Goc 

Miles 

C.  L.      L.  C.  L. 

1531 

Salt  Lake  City, 

Utah. 

$3.10 

$2.50        $2.50 

1109 

Deadwood,  S.  D. 

2.25 

1.95           1.95 

493 

Omaha,  Nebr. 

.80 

.60            .50 

2328 

San  Francisco. 

3.00 

1.00          1.50 

1425 

Denver,  Colo. 

2.05 

1.75          1.75 

Statement  Showing  Rates  on  First  Class  and  Cotton-Pieoe  Gk>ods  from 
Columbus,  Georgia,  to  points  named  below: 


From  Columbus,  Georgia. 

To 

First  Class 

Cotton-Piece  Goods 

C.  L. 

L.C.L. 

Denver,  Colorado. 

$3.20 

$2.10 

Salt  Lake  City,  Utah. 

4.25 

2.85 

Mississippi  River  (East  St  Louis). 

1.35 

.50 

Chicago,  Illinois. 

1.57 

M 

Omaha,  Nebraska. 

1.95 

.85 

Duluth,  Minnesota. 

2.13 

.88 

Statement  Showing  Rates  on  Cotton-Piece 
Below,  per  100  Pounds,  and  per  Ton 
Distances. 


Goods  Between  the  Points  Named 
(2,000  Pounds),  per  Mile;    also 


•  From 

I 

To 

Dis- 

In Cents 

Per  Ton 

tance. 

per 
100  lbs. 

Per  Mile. 

Boston, 

Mass. 

East  St.  Louis,  111. 

1212 

64 

$.01056 

New  York, 

N.  Y. 

Do 

1062 

64 

.01205 

Columbus, 

Ga. 

Do 

G81 

50 

.01468 

Boston, 

Mass. 

Chicago,             ni. 

1006 

56 

.01093 

New  York, 

N.  Y. 

Do 

912 

55 

.01206 

Chicago, 

m. 

Omaha,          Nebr. 

493 

50 

.02030 

East  St.  Louis,  111. 

Kansas  City,    Mo. 

274 

35 

.02555 

Kansas  City,     Mo. 

Denver,           Colo. 

639 

125 

.03912 

Omaha, 

Nebr. 

Do 

538 

125 

.04647, 

Boston, 

Mass. 

San  Francisco,  CaL 

3334 

150  (LGL) 

.009 

Boston, 

Mass. 

Do 

8334 

100  (CL) 

.006 
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The  transcontinental  tariffs  applying  the  Western  Class- 
ification from  New  York  to  San  Francisco  are  as  followB  on 
class  rates : 

12345ABGDE 

3.00        2.60        2.20        1.90        1.65        1.60        1.25        1.00        1.00        .95 


From  Xew  York  to  East  St.  Louis,  governed  by  the  Official 
Classification,  the  class  rates  are  as  follows : 

12  3  4  5  6 


87        75        58        41        35        29 


From  East   St.   Louis  to  Denver,  also  under  the  Western 
Classification,  the  class  rates  are : 


1 

2 

3 

4 

5 

A 

B 

C 

D 

E 

1.85 

1.45 

1.16 

.92 

.72 

.84% 

.64% 

057 

.48% 

^1 

The  sum  of  these  last  two  first  class  rates  makes  a  first  class 
rate  from  New  York  to  Denver,  which  indicates  nothing,  since 
the  classifications  are  so  entirely  different  as  to  bear  no  relation 
to  each  other  save  where  by  a  coincidence  the  article  in  question 
may  rest  in  the  same  class  in  both  classifications. 

The  sea-and-rail  rates  to  Denver  from  New  York  and  Boston, 
governed  by  the  Western  Classification,  through  Atlantic  and 
Gulf  ports,  are  for  the  various  classes  as  follows : 


123  45A  BODB 

233        OS        L47        OS       53        08%        32?5        ^76       3J5%        M 

Cotton-piece  goods  by  this  route  are  $1.85,  cotton  duck,  $1.S8, 
and  denims  $1.40,  per  100  pounds. 

11  I.  C.  C.  Bsp. 
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The  rate  on  cotton-piece  goods,  all  rail,  L.  C.  L.,  New  York 
to  San  Francisco,  $1.50,  per  100  pounds,  is  divided  as  followq^ 

Lines  to  Chicago,  $.55    per  100  pounds 


Lines  to  Missouri  Rivet 

.119 

» 

pounds 

Missouri  River  to  Denver 

.176 

ft 

pounds 

Denver  to  Ogden 

.208 

n 

pounds 

Ogden  to  San  Francisco 

.447 

» 

pounds 

$1.50 

Upon  the  foregoing  facts  it  is  further  found  that  the  rates 
on  cotton-piece  goods  from  eastern  points  to  Denver  of  $2.24 
per  hundred  pounds  is  excessive,  unjust  and  unreasonable. 

Conclusions. 

There  are  four  principal  methods  of  making  rates  to  locali- 
ties: that  prevailing  in  the  Trunk  Line  Territory,  in  practical 
compliance  with  the  fourth  section;  that  in  the  Southeastern 
Territory,  where  basing  points  or  trade  centers  are  recognized  to 
which  through  rates  are  made  and  the  local  rates  are  added  for 
rates  to  tributary  territory.  To  the  Pacific  coast,  water  com- 
petition has  brought  about  low  rates,  and  a  combination  of  these 
with  the  local  rate  back  fixes  the  rates  for  the  interior  mountain 
territory  points.  In  the  case  under  consideration  rates  are  made 
to  Colorado  Common  Points  with  Denver,  Colorado  Springs, 
Pueblo  and  Trinidad  named  as  such  points  in  the  schedules,  but 
there  are  several  hundred  smaller  intermediate  points  to  which 
the  rates  apply,  so  that  the  system  is  nearly  the  equivalent  of  a 
blanket  rate,  or  a  like  rate  for  a  large  territory. 

The  coast  system  of  rate-making  by  adding  the  local  back  to 
the  low  through  rate  arouses  complaints  for  the  reason  that  the 
shortest  haul  where  the  system  prevails  has  the  highest  rate; 
that  is,  rates  are  lower  the  nearer  to  the  coast  terminal — an  ap- 
parent violation  of  the  fourth  section. 

The  basing  point  system  arouses  friction,  in  that  rival  centers 
and   shorter-distance   points  demand  like  privileges,   and   the 
blanket  rate  finds  objectors  where  an  important  point  is  ambi- 
tious to  supply  the  surrounding  territory. 
11 1.  C.  C.  Rep. 
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Each  has  its  advantages  and  each  is  open  to  some  objectiona. 

The  two  salient  contentions  of  the  complainant  were  for  car- 
load rates  on  tickings,  drills,  and  sheetings,  such  as  already  ex- 
ist on  duck  and  denims  to  Denver,  and  against  the  oompara- 
tive  rates  on  these  articles  to  and  through  DenvBr. 

There  are  no  carload  rates  upon  cotton-pieoe  goods  through 
•out  the  country  with  three  notable  exceptions.  For  all  the  ter^ 
ritory  east  of  Denver  the  unit  of  cotton-piece  goods  traflBc  is  the 
hale  and  not  the  carload.  The  rate  on  cotton-piece  goods  even  to 
San  Francisco  was  in  competition  with  water  carriage  made 
$1.50  per  100  pounds  in  carload  lots  or  less;  but  the  water  rate 
finally  led  the  rail  carriers  to  a  further  reduction  to  $1.00  per 
hundred  from  sea  to  sea,  which  was,  however,  limited  to  carload 
sliij)nients,  and  of  this  rate  the  mountain  country  baa  the 
advantage,  though  the  local  rate  back,  as  to  Salt  Lake  Cily,  is 
the  same  for  carload  or  less  than  carload  rates. 

The  Commission  has  hesitated  to  require  the  establishment  of 
citrload  rates  where  none  exist.  If  the  normal  unit  of  shipment 
is  the  carload,  as  in  coal,  ore,  etc,  it  is  of  course  a  public  benefit 
TO  secure  for  all  the  lower  carload  rate;  but  if  the  accustomed 
traffic  has  a  less  unit  than  a  carload  and  ordinary  shipments  are 
l>v  the  ton  or  bale,  or  hundred-weight,  the  effect  of  a  new  lower 
carload  rate  is  to  give  an  advantage  to  the  large  shipper — a  dia- 
x'viniiuation  the  Commission  has  not  encouraged  even  though  its 
iirst  result  is  to  secure  lower  rates  to  the  large  shipper,  less  oost 
to  the  carrier,  and,  in  its  encouragement  of  trade,  to  increase 
the  carrier's  revenues. 

In  the  present  instance  almost  the  entire  trade  of  the  country 
in  cotton-piece  goods  is  carried  on  by  the  bale  as  the  unit  of 
purchase  and  of  transportetion.  The  carload  rate  was  intro- 
duced into  the  transcontinental  trade,  induced  by  water  competi- 
tion, which  is  still  20  per  cent  below  all  rail  rates.  The  ex- 
igencies of  this  competition  left  no  alternative,  it  was  claimed 
by  the  railroads,  if  they  proposed  retaining  the  business,  but 
the  low  rates  which  result  are  in  no  sense  a  measure  of  the  value 
of  the  services. 

The  carriers  are  justified  in  such  competition  so  long  as  it  ia 
<5onfined  within  reasonable  limits  and  secures  revenue  suffleieiit 
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to  defray  the  actual  cost  of  transportation  or  more ;  but  they  are 
not  justified  in  meeting  even  that  competition  with  rates  so  low 
as  to  leave  a  burden  which  must  be  borne  by  non-competitive 
traffic.  Because  San  Francisco  has  a  carload  rate  on  cotton- 
piece  goods,  for  the  reasons  stated,  is  in  no  sense  an  argument  for 
a  like  rating  to  intermediate  points.  The  carriers  granted  a  car- 
load rate  to  duck  and  denims  to  Salt  Lake  City  to  encourage  an 
overall  factory  and  enable  it  to  compete  with  San  Francisco  in 
the  sale  of  miners'  clothing,  etc.,  and  afterwauds  carload  rates  on 
the  same  articles  were  granted  to  Denver  to  encourage  like  enter- 
prises there.  The  same  reasons  which  induced  the  concessions 
at  these  points  may  in  the  friendliness  or  interest  of  the  parties 
granting  the  concession,  secure  like  favors  for  other  points  and 
other  commodities.  But  there  thus  enters  a  new  element  into 
the  question  which  may  hardly  be  limited  by  the  discretion  of 
one  party  in  interest  or  the  apparent  necessities  of  the  other.  If 
a  special  rate  be  granted  to  a  community  or  locality,  reasonable 
in  itself  and  profitable  to  the  carrier,  it  may  become  a  discrimin- 
ation as  against  other  points  or  other  conunodities  not  so 
favored. 

Tickings  are  indistinguishable  from  striped  awnings  when  the 
patterns  are  similar,  in  weight,  appearance,  material,  and  value; 
and  there  is  no  transportation  reason  why  one  should  have  a  car- 
load rate  and  not  the  other.  So  nearly  identical  are  the  two 
articles  that  a  privilege  to  one  denied  the  other  becomes  a  dis- 
crimination that  is  prima  facie  unreasonable.  This  is  more  true 
of  tickings  as  compared  with  awnings,  striped,  than  of  the  other 
descriptions  of  cotton-piece  goods ;  and  even  the  able  representa- 
tive of  one  of  the  carriers  admitted  he  was  "not  prepared  at  this 
time  to  say  that  you  have  not  some  good  case,''  referring  to  the 
demand  for  carload  rates  on  ticking,  though  he  scouted  the  idea 
that  such  a  rate  should  be  applied  to  cotton-piece  goods  in 
general. 

With  these  exceptions  to  the  coast  and  to  Salt  Lake  City  and 
Denver  on  duck  and  denims,  the  entire  trade  of  the  United 
States  is  carried  on  with  rates  the  same  for  any  quantity  of 
<?otton-piece  goods. 

The  witnesses  who  testified  for  complainant  in  favor  of  a  car- 
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load  rate  did  not  show  any  great  demand  for  such  rating,  and 
whHe  naming  a  possible  annual  demand  for  a  dozen  or  more  caw 
of  so-called  piece  goods,  under  a  carload  rate,  qualified  the  prob- 
able total  by  the  suggestion  it  depended  somewhat  on  Denver 
alone  securing  the  rate. 

The  arguments  of  defendants  that  the  granting  of  the  carload 
rato  would  only  lead  to  several  small  dealers  uniting,  or  the 
consignment  of  a  carload  to  a  drayman  for  distribution,  and 
work  still  greater  hardship  on  the  small  dealer,  who  did  not  get 
in  the  combine,  is  without  force  and  applies  as  well  against  the 
granting  of  any  carload  rate  which  might  lead  to  identical  re- 
sults. 

That  there  is  no  carload  rate  in  the  United  States  on  these 
goods,  save  the  exceptions  mentioned,  is  a  strong  argument 
against  requiring  a  carload  rate  to  Denver  on  other  cotton-piece 
goods.  That  duck  and  denims  have  been  granted  such  a  rate 
to  Denver  after  urging,  and  for  the  express  purpose  of  encourag- 
ing a  Denver  manufacturer,  is  hardly  fair  ground  on  which  to 
base  a  claim  of  discrimination  as  between  these  two  favored 
articles  and  other  cotton-piece  goods. 

Much  of  the  testimony  was  devoted  to  the  consideration  of 
rates  on  traffic  other  than  that  covered  by  the  complaint,  which 
foniis  no  basis  for  an  order,  and  has  no  direct  bearing  upon  the 
situation  save  as  illustrating  by  extraneous  example  the  general 
system  of  making  rates  into  and  out  of  this  territory  and  em- 
phasizing the  embarrassments  of  Denver  and  its  shippers  in  tlie 
conduct  of  their  business  in  competition  with  poii^ts  more 
favored  either  by  location  or  transportation  rates. 

As  an  instance,  it  was  claimed  that  on  straw  matting  from 
^'okoliania  the  rate  was  $2.87  per  100  pounds  to  Denver  proper, 
but  if  shii)ped  to  the  Missouri  River,  more  than  500  miles  more 
distant,  and  paying  the  local  return  haul  to  Denver  of  80  cents, 
the  total  rate  was  only  $2.05.  No  actual  shipments  were  speci- 
fied under  the  former  rate.  Following  the  general  rule  of 
selection  of  rates  by  the  carriers,  the  lowest  combination  ouj^t 
to  prevail  here  as  elsewhere,  and  the  published  Denver  rate,  if 
such  a  shipment  were  made,  would  probably  be  found  to  be 
$2.05  by  either  route.    Many  like  examples  were  submitted  in 
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the  testimony  of  alleged  discnDO^piations  against  Denver  in  the 
transportation  of  goods  other  than  cotton-piece  goods,  but  as 
these  were  not  pertinent  to  the  direct  issue  have  on  consideration 
been  omitted  both  in  the  findings  of  fact  and  conclusions. 

The  present  westbound  rates  from  Chicago  and  river  points 
on  first  class  and  cotton-piece  goods  are  slightly  lower  than  in 
1887,  when  the  Commission  was  established;  but,  with  the  ex- 
ception of  Missouri  River  rates  to  Denver,  the  relation  between 
first  class  and  cotton-piece  goods  has  in  this  time  been  fairly  con- 
stant, the  latter  always  being  a  substantially  lower  rate  than  first 
<;lass.  As  an  instance,  first  class  rates  have  from  New  York  to 
Chicago  remained  for  that  period  practically  at  75  cents  per 
100  pounds,  while  cotton-piece  goods  from  1887  for  nearly  13 
years,  or  until  January  1,  1900,  were  for  most  of  the  time  at 
50  cents,  then  for  two  years  at  65  cents,  and  on  March  10,  1902, 
made  55  cents,  at  which  point  they  now  remain — 20  cents  below 
first  class  rates. 

In  1889  from  Chicago  to  Denver  first  class  rates  were  $2.30 
and  cotton-piece  goods  $2.05,  or  25  cents  below  first-class;  and 
these  rates  have  fallen  to  $2.05  on  first  class  and  $1.75  per  100 
pounds  on  cotton-piece  goods ;  still  a  difference  of  30  cents  per 
100  pounds  in  favor  of  cotton-piece  goods. 

From  St.  Louis,  Mo.,  first  class  rates  to  Denver  in  1889  were 
$2.10,  and  on  cotton-piece  goods  $1.90  between  the  same  points, 
or  20  cents  difference  in  favor  of  cotton-piece  goods,  while  the 
present  rates  are  $1.85  for  first  class  and  $1.60  for  cotton-piece 
goods,  an  increase  in  the  differential  to  25  cents. 

But  from  Missouri  River  points  the  rates  in  1889  were  $1.60, 
the  present  rates  are  $1.25  or  first  class  rates  on  cotton-piece 
goods.  Everywhere  else  cotton-piece  goods  are  carried  at  lower 
than  first  class  rates ;  everywhere  else  that  first  class  rates  have 
been  reduced  cotton-piece  goods  have  enjoyed  a  similar  reduc- 
tion, sometimes  more,  sometimes  less ;  but  between  these  points, 
by  a  singular  exception,  cotton-piece  goods  are  denied  any  dif- 
ferential below  first  class  rates  though  such  a  differential  prevails 
in  practically  all  other  localities,  save  west  of  the  Missouri 
river.  .  . 
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The  transcontinental  rates  from  the  east  to  San  Francisco  be- 
ing made  in  competition  with  rates  by  water  cannot  be  used  as  a 
measure  of  reasonable  rates  for  the  service  performed,  it  beinff 
held  that  when  the  competition  is  actual  and  active  such  reduc- 
tions are  forced  upon  the  carriers  by  rail  in  order  to  secure  the 
traffic.  But  while  they  are  justified  in  thus  reducing  their 
through  rates  to  a  point  below  what  would  otherwise  be  a  reason- 
able standard  when  forced  by  competition,  even  that  situation 
does  not  permit  them  to  transport  merchandise  at  a  loss  and  thus 
add  to  the  burdens  of  intermediate  points.  They  may  not  cany 
goods  under  any  consideration  below  the  actual  cost  of  service 
and  then  make  up  the  difference  by  unreasonably  high  rates  on 
the  same  or  any  other  traflSc  to  shorter-distance  points. 

Xow,  in  the  present  case,  the  all-rail  rate  to  meet  water  com- 
petition from  New  York  to  San  Francisco  is  $1.00  per  lOO 
pounds,  tlie  vessels  carrying  the  same  goods  between  those  points 
at  20  per  cent  less  than  the  railroad  rates,  or  80  cents.  These 
rates  are  by  tlie  carload.  When  in  less  than  carload  lot  the  rate 
is  $1.50  per  100  pounds  on  cotton-piece  goods.  It  is  ordinarily 
fair  to  assume  that  a  rate  adopted  by  the  carriers  pays  the  actual 
cost  of  service,  for  less  than  that  they  would  not  be  justified  in 
charging. 

The  short-line  distance  from  Boston  to  San  Francisco  is 
nearly  3,400  miles,  and  by  many  lines  much  more,  and  the  cost 
of  carriage  of  cotton -piece  goods  for  that  distance,  it  would  seem, 
inust  Ix^  covered  by  $1.50  per  100  pounds,  or  $30  per  ton. 

Xow,  for  the  2,000  mile  haul  to  Denver,  when  it  is  considered 
that  the  carrier  is  saved  the  1,400  to  1,600-mile  haul  over  the 
inouiitain  ranges  where  fuel  and  labor  are  counted  more  ex- 
pensive, it  would  seem  that  the  $1.50  must  pay  a  reasonable 
])rofit  to  the  carriers,  and  it  is  our  judgment  that  the  rates  in 
<]ucsti()n  should  not  exceed  that.  Surely  a  rate  which  pays  ex- 
])ons('s  for  a  3400-inile  haul  will  yield  reasonable  profits  for  a 
l:aul  not  much  above  half  that  distance  when  the  service  actually 
rf-n<l(rre(l  is  far  the  cheaper  and  easier  half  of  the  total  hauL 

Every  r(»iison  which  may  be  urged  in  favor  of  an  extraordinary 
high  rate  from  the  ^Missouri  to  Denver  applies  with  equal  or 
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greater  force  to  the  mountain  haul  to  the  coast  points,  especially 
as  to  extra  cost  of  transportation.  The  higher  the  expense  of  ser- 
vice for  this  haul  which  may  be  calculated  as  borne  by  the  car- 
rier, the  greater  margin  remains  above  actual  cost  when  the 
transcontinental  rate  of  $1.50  per  100  pounds  on  cotton-piece 
goods  is  applied  to  a  haul  not  much  more  than  half  so  long. 

As  we  have  seen,  the  rate  to  the  Mississippi  River  from  New 
York  on  cotton-piece  goods  is  64  cents ;  from  the  Mississippi  to 
the  Missouri  River  is  35  cents,  and  from  the  Missouri  River  ta 
Denver  is  $1.25  per  100  pounds.  In  making  a  through  ship- 
ment  from  New  York  to  Denver  the  rate  on  cotton-piece  goods- 
is  the  sum  of  these  locals  or  $2.24  per  100  pounds,  no  reduction 
being  made  for  the  through  haul  of  2,000  miles. 

The  actual  cost  of  service  is  ignored  as  an  element  of  rate- 
making  in  this  method  of  charging  and  collecting  the  local  rates 
for  through  shipments.  The  local  rates  are  fixed  by  the  carriers 
to  cover  all  terminal  expenses  on  the  shorter  hauls,  charges  and 
delays  to  the  initial  and  terminal  points,  and  it  is  not  reasonable 
on  a  joint  through  haul,  where  these  terminal  delays  and  ex- 
penses are  spared  at  the  intermediate  points,  that  such  economy 
in  transportation  should  not  be  shared  by  the  shipper  who  must 
bear  the  burden  of  the  long  2,000-mile  haul,  and  it  is  unreason- 
able and  unjust  on  the  part  of  the  carriers  that  the  long, 
uninterrupted  through  route,  even  if  no  through  rate  is  agreed 
to,  should  bear  the  full  local  rates. 

As  shown  in  the  findings,  there  has  prevailed  for  many  years 
a  general  differential  in  favor  of  cotton-piece  goods  under  first 
class  rates,  between  the  principal  markets  in  every  direction  and 
under  all  classifications.  The  notable  exceptions  have  been  from 
Missouri  River  points  to  Denver. 

The  rate  per  ton  per  mile  on  cotton-piece  goods  from  Boston 
and  New  York  to  Chicago  and  East  St.  Louis,  the  first  1,000 
miles  of  the  haul  to  Denver,  varies  from  1  cent  to  1  cent  and  2 
mills.  The  rate  per  ton  per  mile  on  the  same  goods  for  the  final 
haul  from  Missouri  River  to  Denver  is  from  about  4  cents  to 
above  4i/>  cents — out  of  all  proportion  to  the  service  rendered 
and  the  cost  of  service. 
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A  higher  rate  per  ton  per  mile  is  justified  for  the  haul  from 
the  Missouri  River  to  Denver  than  from  eastern  points  to  the 
Missouri  Kiver.  The  conditions  as  to  population,  density  of 
traffic,  competition,  and  the  many  elements  which  enter  into  the 
cost  and  profit  of  transportation  are  different  and  it  would  be 
unreasonable  to  demand,  concede  or  prescribe  like  rates  for  ser- 
vices that  so  widely  differ.  But  these  conditions  are  constantly 
approaching  similarity.  The  population  is  making  rapid 
strides,  the  traffic  increases,  wages,  fuel  and  supplies  are  ap- 
proaching eastern  standards  in  cost ;  the  planes  of  conditions  are 
not  parallel  but  have  approached  each  other  in  the  last  twenty 
years  and  what  may  have  been  a  justifiable  difference  in  the  cot- 
ton-piece goods  rate  when  the  traffic  first  reached  this  western  ter^ 
ritory  by  rail  becomes  unreasonable  as  the  causes  for  tbat  dif- 
ference disappear. 

The  rate  between  the  rivers,  first  class,  is  60  cents,  and  cotton- 
piece  goods,  35  cents,  Chicago  to  St  Paul  the  rates  are  60  and 
40,  St  Louis  to  St  Paul  63  and  42,  New  York  to  East  St 
Louis,  87  and  64,  Columbus,  Oa.,  to  Chicago,  $1.57  and  66 
cents. 

It  is  manifest  discrimination  when  cotton-piece  goods  have 
been  for  so  long  a  period  over  so  vast  a  territory  carried  at  rates 
below  the  first  class  rates,  that  from  tliis  one  basing  line,  the 
Missouri  River,  the  rates  should  without  adequate  reason  be 
made  first  class.  It  is  imjust  to  the  locality  and  the  traffic, 
and  though  it  may  be  difficult  to  compute  all  the  elements  which 
necessarily  go  to  tlie  finding  of  a  rate  reasonable  in  itself,  it  is 
seldom  that  from  so  many  dates  and  points  of  comparison  a  rate 
is  shown  to  be  unreasonable  as  is  this  rate  on  cotton-piece  goods 
from  the  ifissouri  Eivcr  points  to  Denver. 

It  is  out  of  alignment  with  rates  everywhere  else.  With  the 
rate  to  the  Missouri  River  99  cents  from  Xew  York  and  Boston 
or  a  total  haul  of  about  1500  miles  on  cotton-piece  goods,  it  is 
palpably  unreasonable  that  increasing  that  haul  one-third  op 
about  500  miles  to  Denver  should  increase  the  rate  by  125  per 
cent 

The  result  of  this  excessive  rate  between  the  Missouri  River 
and  Denver^  and  the  use  of  full  locals  in  making  up  the  through 
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combination  rate  from  Boston,  New  York  and  other  eastern 
points  taking  the  same  rates  to  Denver,  is  to  make  the  through 
rate  excessive.  As  before  stated,  we  think  that  the  through  rate 
to  Denver  to  be  reasonable  should  not  exceed  $1.60.  Our  con- 
clusion upon  the  facts  is  that  the  rates  complained  of  are  unjust 
and  unreasonable;  and  that  the  defendant  carriers  be  ordered 
to  cease  and  desist  from  further  charging  and  collecting  the 
same. 

An  order  to  this  effect  will  be  entered. 
11  0.  C.  Rbp.— 33. 
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No.  722. 

GEORGE  J.  KINDEL 

V. 

NEW  YORK,  KEW  HAVEN  &  HARTFORD  RAILROAD 
COMPANY;  ERIE  RAILROAD  COMPANY ;  and  CHI- 
CAGO, BURLINGTON  &  QUINCY  RAILWAY  COM- 
PANY. 


Decided  December  28, 1905. 


The  question  of  regulation  inyolved  in  this  case  is  decided  in  the  foregoing 
ease  of  Kindel  v.  Boston  &  Albany  Railroad  Company  et  aL  For  na- 
Bons  stated,  reparation  denied. 

Edward  P.  Costigan  for  complainant 

Oeorge  F.  Brownell  for  Erie  Railroad  Company. 

Repobt  and  Opinion  of  the  Commission. 

Clements,  Commissioner: 

Complainant  in  his  petition  alleges  that  the  rate  from  Boston 
points  to  Denver,  Colorado,  on  cotton-piece  goods,  is  $2.34  per 
100  pounds,  and  to  San  Francisco,  Cal.,  from  the  same  points  is 
$1.50  per  100  pounds^  in  less  than  carload  lots,  and  $1.00  per 
100  pounds,  in  carload  lots ;  that  about  August  4,  1903,  a  ship- 
ment of  cotton-piece  goods  was  made  to  complainant  at  Denver, 
Colorado,  from  Norwich,  Conn.,  on  which  defendants  charged 
and  collected  $2.24  per  100  pounds,  which  rate  it  is  alleged  is 
excessive,  unreasonable,  and,  as  compared  with  the  rates  to  San 
Francisco  and  Portland,  Oregon,  a  discrimination  against  Den- 
ver; and  complainant  prays  reparation  for  the  alleged  over- 
charge. 
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Defendants  enter  general  denial  of  the  alleged  facts  and  of 
any  violations  of  the  Act  to  regulate  commerce. 

The  facts  as  shown  by  the  pleadings  and  evidence  are  as  fol- 
lows : 

Complainant  bought  of  a  jobber  in  Chicago,  HI.,  about  August 
4,  1903,  three  bales  of  ticking  or  cotton-piece  goods  weighing 
1530  pounds,  which  were  shipped  from  Norwich,  Conn.,  to  Den- 
ver at  a  freight  charge  of  $2.24  per  100  pounds.  The  rate  to 
San  Francisco,  Cal.,  and  Portland,  Ore.,  upon  the  same  class  of 
goods  from  the  same  point  was  at  that  time  $1.50  per  100 
pounds  in  less  than  carload  lots. 

The  case,  Docket  Xo.  723,  just  decided  is  so  clearly  related  to 
this  complaint  that  they  were  heard  together.  The  facts  and 
relations  of  the  various  rates  on  cotton-piece  goods  from  the 
east  are  there  set  forth  in  such  detail  that  there  is  no  occasion 
in  the  disposition  of  this  claim  for  reparation  to  repeat  them 
here. 

Conclusions. 

It  is  clear  that  the  shipment  upon  which  this  complaint  rests 
was  part  of  complainant's  scheme  for  attacking  the  comparative- 
ly high  rate  from  the  Missouri  River  points  to  Denver  upon  cot- 
ton-pi(ce  goods.  It  was  not  in  the  regular  course  of  his  trade, 
as  he  admitted  that  his  shipments  were  made  for  the  most  part 
by  sea  and  rail  from  the  east  by  which  route  the  freight  charge 
is  but  $1.85  per  100  pounds  to  Denver. 

His  purchase  was  made  in  Chicago,  from  which  point  the  ship- 
ment would  have  as  well  illustrated  the  rates  which  form  his 
principal  subject  of  complaint — that  is,  the  rates  from  western 
pc»ints  to  Denver,  especially  the  high  rate  from  the  Missouri 
Eiver  points  or  tlie  resulting  combination  rate  from  Chicago  to 
Denver. 

In  his  testimony  complainant  disclaimed  anything  else,  say- 
ing :  "I  did  not  go  into  the  tariffs  east  of  the  Mississippi  River. 
.     .     .     I  was  concerned  in  this  section  of  the  country." 

And  at  the  hearing,  in  reply  to  the  question,  "Why  did  you 
bring  those  goods  from  Norwich.  Conn.,  under  a  rate  of  $2.24 
11  I.  C.  C.  Rep. 
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when  you  could  have  brought  them  at  $1.85  ?"  the  complainant 
said :    "It  was  a  mistake  on  the  part  of  the  shipper." 

This  test  purchase  in  Chicago,  the  indiflFercnce  as  to  eastern 
rates,  the  evident  expectation  of  the  shipment  from  Chicago  in- 
stead of  Xorwich,  Conn.,  which  was  by  "mistake"  of  the  shipper, 
eastern  shipments  of  cotton-piece  goods  coming  for  the  most  part 
to  Denver,  as  admitted  by  the  lower  sea-and-rail  rate,  all  point 
unavoidably  to  the  conclusion  that  this  action  is  but  supplemen- 
tary to  Xo.  723  and  part  of  complainant's  general  attack  to  call 
attention  to,  and  protest  against,  the  rates  from  Missouri  River 
points  to  Denver  on  the  goods  in  question. 

Relief  having  been  granted  in  No.  723,  so  far  as  lay  in  the 
power  of  the  Commission,  by  the  condemnation  of  tlie  rates  in 
question,  and  the  carriers  having  been  ordered  to  cease  and  desist 
from  charging  and  collecting  the  excessive  rate  complained  of, 
which  this  suit  was  really  brought  to  illustrate,  the  Commission 
is  of  opinion  that  under  the  circumstances  and  conditions  shown 
to  exist  in  this  transaction  substantial  justice  will  be  satisfied 
with  the  establishment  of  a  reasonable  rate,  and  that  an  order 
for  reparation  is  not  required. 

11  L  C.  C.  Rep. 
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No.  842. 
M.  NEWMAN 

V. 

NEW  YORK  CENTRAL  &  HUDSON  RIVER  RAILROAI) 
COMPANY;  LAKE  SHORE  &  MICHIGAN  SOUTH- 
ERN RAILWAY  COMPANY;  MICHIGAN  CEN- 
TRAL RAILROAD  COMPANY;  PENNSYLVANIA 
RAILROAD  COMPANY;  PENNSYLVANIA  COM- 
PANY; PITTSBURG,  CINCINNATI,  CHICAGO  & 
ST.  LOUIS  RAILWAY  COMPANY;  ERIE  RAIL- 
ROAD COMPANY;  BALTIMORE  &  OHIO  RAIL- 
ROAD COMPANY;  CLEVELAND,  CINCINNATI, 
CHICAGO  &  ST.  LOUIS  RAILWAY  COMPANY; 
BALTIMORE  &  OHIO  SOUTHWESTERN  RAIL- 
ROAD COMPANY;  and  WABASH  RAILROAD  COM- 
PANY. 


Decided  January  10,  1906, 


Defendants  have  classified  leather  scraps  in  less  than  carloads  as  third  class 
since  1887,  but  in  January,  1894,  they  limited  such  classification  to 
scrap  refuse  from  the  manufacture  of  leather  goods,  and  excluded 
strips  or  pieces  cut  from  hide  leather,  and  in  January,  1905,  such  limi- 
tation was  superseded  in  defendants'  freight  classifi(Siition  by  the  words 
''this  rating  will  apply  only  upon  scraps  not  available  in  the  manu- 
facture of  leather  goods."  All  leather  scrap  purchased  by  complain- 
ant contains  leather  pieces  which  can  be  used  in  the  manufacture  of 
leather  goods,  and  the  sole  purpose  of  complainant  in  purchasing  sucb 
leather  scrap  is  to  separate  such  pieces  and  sell  them  to  persons  having- 
use  for  the  various  sizes  and  kinds.  The  effect  of  the  new  rule  was  to- 
advance  complainant's  commodity  from  third  to  second  class,  which  is 
the  rating  prescribed  by  defendants  for  leather.  Held:  That  a  thinT 
class  rating  for  leather  scraps  in  less  than  carloads  is  sufficiently  high, 
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and  that  defendants'  present  classification  and  rating  of  that  timflle 
is  unjust  and  unreasonable. 

M,  Newman  for  complainant  in  person. 

C,  E.  Gill  for  Trunk  Lines  in  Central  Freight  Asaodaticm 
Territory. 

Geo.  8.  Patterson  for  Pennsylvania  Bailroad  Company  and 
Pittsburg,  Cincinnati,  Chicago  &  St  Louis  Railway  Company. 

Chas,  C.  Paulding  for  New  York  Central  &  Hudson  Biver 
Kailroad  Company,  Michigan  Central  Bailroad  Company,  and 
Cleveland,  Cincinnati,  Chicago  &  St  Louis  Bailway  Company. 

Eepobt  and  Opinion  of  Tub  Commissioit. 

Pbouty^  Commissioner: 

The  complainant  is  a  dealer  in  leather  scraps  and  conducts 
his  business  in  the  city  of  New  York.  He  complains  Aat  de- 
fendant railroad  companies  have  unjustly  advanced  the  rating 
of  his  eoiuniodity  from  third  to  second  class. 

In  the  manufacture  of  leather  goods  there  remain  certain 
small  pieces  of  leather  which  are  of  no  value  in  that  manufac- 
tory. The  size  of  these  pieces,  or  scraps,  varies  with  the  busi- 
ness in  Avliicli  they  are  produced  from  a  fragment  to  a  piece  con- 
taining 30  or  40  square  inches,  and  they  are  of  all  kinds  and 
firrades  of  loatlicr,  from  the  cheapest  sole  leather  up  to  the  most 
oxpensive  kid.  These  instead  of  being  thrown  away,  are  swept 
up,  or  gathered  up,  in  the  factory  and  put  into  bags  or  bales^ 
The  complainant  purchases  them  after  inspection  either  by  the 
lot  or  l)v  the  pound.  The  price  by  the  pound  varies  from  two 
cents  to  fifteen  cents,  although  the  latter  price  would  only  be 
paid  for  scrap  of  an  unusual  quality.  The  ordinary  price  by 
the  pound  is  from  two  to  five  cents.  These  purchases  are  from 
all  kinds  of  numufactories  in  which  leather  goods  are  made, 
boot  and  shoe  shops,  harness  shops,  furniture  factories,  and  in 
<reneral  wherever  leather  is  used. 

This  scrap  is  all  taken  to  the  city  of  New  York.  The  com- 
plainant buys  little  or  nothing  in  New  England  and  not  much 
apparently  east  of  Ohio.     His  operations  extend  as  far  west  aa 
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the  Pacific  Coast  but  most  of  his  purchases  appear  to  be  made 
in  the  Missouri  River  Valley  and  middle  west  He  testified 
that  his  business  would  reach  $100,000  per  year  in  amoimt  and 
that  there  were  several  other  firms  in  New  York  doing  substan- 
tially as  much  business  as  he,  besides  a  number  of  smaller  ones. 

When  these  bags  of  scrap  arrive  at  New  York  they  are  opened 
and  sorted.  A  certain  part  is  refuse  and  is  sent  to  the  fertilizer 
mill  or  stable.  The  testimony  indicated  that  on  the  average 
about  one- third  of  the  entire  weight  transported  to  the  com- 
plainant's factory  would  be  of  this  character.  The  balance  is  sepa- 
rated into  various  grades  according  to  the  character  of  the  leather 
and  the  size  of  the  piece.  These  pieces  are  then  sold  to  leather 
manufactories  of  different  kinds  and  are  used  for  a  variety  of 
purposes,  as  the  making  of  leather  rosettes,  shoe  tongues,  short 
buckle  straps,  leather  washers,  small  and  cheap  pocket  books, 
etc.,  etc.  The  prices  received  by  the  complainant  vary  with  the 
quality  of  the  article  sold,  being  for  a  few  of  the  better  pieces  20 
cents  a  pound  and  down  to  4  or  5  cents  per  pound  for  what  can 
be  used  as  leather.  The  refuse  nets  him  about  $3.00  per  ton  at 
his  warehouse  in  New  York. 

Leather  is  generally  shipped  in  bales  or  boxes  and  takes  under 
Official  Classification  second  class,  in  less  than  carload  lots. 
Leather  scrap  is  and  has  been  since  1887  classified  as  third  class. 
By  note  to  classification  number  12,  in  effect  January  1,  1894, 
referring  to  leather  scrap,  it  was  provided  "this  classification 
will  apply  only  upon  shipments  of  the  scraps  or  refuse  from  the 
manufacture  of  leather  goods  and  will  exclude  strips  or  pieces 
cut  from  hide  leather." 

It  did  not  appear  just  what  application  was  made  of  this 
note  or  just  what  effect  was  produced  upon  the  rating  of  leather 
scrap.  The  complainant  and  others  in  his  line  of  business  con- 
tinued to  ship  this  commodity  at  the  third  class  rate. 

In  classification  number  26,  effective  January  2,  1905,  this 
note  was  changed  to  read  as  follows,  "this  rating  will  apply  only 
upon  scraps  not  available  in  the  manufacture  of  leather  goods." 

Inasmuch  as  all  the  scrap  purchased  by  the  complainant  con- 
tains leather  pieces  which  can  be  used  in  the  manufacture  of 
leather  goods,  the  sole  purpose  of  the  complainant  being  to  sepa- 
11  L  C.  C.  Rep. 


520  INTERSTATE    COMMEBOE    BEPOBTS. 

rate  such  pieces  and  sell  them  to  those  persons  having  use  for 
the  various  sizes  and  kinds,  the  effect  of  this  note  was  to  advance 
the  commodity  of  the  complainant  from  third  to  second  class, 
and  this  is  the  gravamen  of  his  complaint. 

The  weight  per  cubic  foot  of  leather  scrap  as  offered  for  ship- 
ment by  the  complainant  did  not  definitely  appear.  Scrap 
would  probably  be  about  as  dense  as  leather.  Its  value  is  much 
less.  The  market  price  of  ordinary  sole  leather  is  from  25  to 
45  cents  per  pound,  that  of  other  kinds  of  leather  much  greater, 
being  frequently  several  dollars  per  pound.  The  liability  to 
damage  in  case  of  scrap  is  practically  nothing. 

The  complainant  testified  that  his  business  was  done  upon  a 
very  close  margin  and  that  this  advance  in  the  freight  rate  vir- 
tually absorbed  the  profit  The  advance  would  compel  the  com- 
plainant to  pay  the  difference  between  the  second  and  third  dass 
rate  upon  all  his  shipments,  except  what  is  sold  as  refuse,  and 
this  would  without  doubt  amount  to  a  considerable  sum  in  the 
course  of  the  year.  It  is  not  our  impression  that  it  would  susr 
pend  this  business  or  materially  change  the  manner  of  its  tran- 
saction if  the  increased  rate  should  be  continued,  although  it 
would  materially  curtail  the  profit,  which  was  already  small. 

It  was  not  seriously  claimed  and  no  evidence  was  introduced 
tending  to  show  that  leather  proper  was  ever  offered  for  ship- 
ment as  scrap,  or  that  it  would  be  difficult  to  detect  the  fraud 
if  attempted,  although  the  carriers  were  especially  inquired  of 
in  this  particular. 

We  find  that  leather  scraps  ought  not  to  bear  a  higher  rate 
than  third  class  and  that  the  rate  now  imposed  by  tlie  defendants 
for  the  transportation  of  that  commodity  is  unjust  and  unrea- 
sonable. 

Wo  further  find  that,  comparing  leather  scraps  with  other 
articles  carried  by  the  defendants  at  third  class  rates,  it  is  un- 
just and  unreasonable  to  impose  upon  that  commodity  the  sec- 
ond class  rate. 

CONCLURIOWS. 

By  the  prosecution  of  his  business  the  complainant  gives 
value  to  a  thing  which  would  otherwise  be  thro\m  away,  and 
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in  the  production  of  this  economy  he  should  not  be  hampered 
by  the  exaction  of  unreasonable  transportation  charges.  For 
sixteen  years  previous  to  January  2,  1905,  the  defendants  car- 
ried his  commodity  at  a  third  class  rate.  We  have  found  as  a 
fact  that  this  rate  was  sufficiently  high  and  we  conclude  that  its 
advance  was  imjust  and  imreasonable  and  that*  the  present  rate 
imposed  by  the  defendants  is  imjust  and  unreasonable. 

The  defendants  rely  in  defense  upon  the  case  of  Derr  Mfg.  Co. 
V.  Pennsylvania  R.  Co.,  9  I.  C.  C.  Kep.  646,  and  upon  Planters' 
Compress  Co,  v.  Cleveland,  C,  C.  dt  St,  L,  R.  Co,,  recently 
decided,  11  I.  C.  C.  Eep.  382.  In  the  first  of  those  cases  we 
held  that  the  defendant  in  making  its  classification  need  not 
distinguish  between  a  blacking  dauber  brush  with  a  wooden  han- 
dle and  one  with  an  iron  handle,  and  in  the  second  that  cotton 
was  not  entitled  to  a  better  rate  simply  because  compressed  to  a 
greater  density.  In  both  these  cases  the  article  was  the  same. 
In  the  case  before  us  the  article  in  question  is  distinct  Leather 
scraps  are  not  leather  although  composed  of  leather;  they  are 
treated  as  a  separate  commodity,  are  bought  and  sold  as  a 
separate  commodity,  and  no  reason  appears  to  us  why  the  clas- 
sification of  one  should  control  the  other,  nor  why  it  is  unrea- 
sonable to  require  these  defendants  to  continue  the  same  dis- 
tinction in  that  classification  which  has  been  in  effect  for  years, 
past  without  occasioning  embarrassment 

An  order  will  issue  in  accordanoe  with  the  above  views. 
11  I.  a  C.  Eep. 
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No.  715. 
THE  GRIFFIN   GROCERY   COMPAITr 

V. 

THE  SOUTITERX  RAILWAY  CO^IPAXY  and  THE  CEN- 
TRAL OF  GEORGIA  RAILWAY  COMPANY. 


Decided  January  12,  1906, 


Upon  complaint  of  alleged  unjustly  higher  freight  rates  from  Chicago  and 
St.  Louis  to  OrifTm.  Ga.,  than  to  Mncon.  Aniericun,  Alhuny  or  Dawson, 
Ga.,  it  appeared  that  the  three  last-named  cities  are  situated  at  con- 
siderable distances  from  Griffin;  that  while  Griffin  pays  higher  rates 
than  those  in  force  to  such  cities,  there  is  no  competition  between  theno 
and  Grilliu  for  trade  in  common  territory,  and  that  Gri (Tin's  real  dif- 
ficulty is  in  the  relation  of  rates  to  that  point  and  Macim  and  Atlanta, 
between  which  points  Griffin  is  located  and  which  enjoy  much  lower 
rates  than  cither  Americus,  Albany  or  Dawson.  Tlie  rates  from  New 
Orleans  aro.  for  a  longer  distance  to  Griffin  than  to  Americus,  Albany  or 
Dawson.  Competition  creates  dissimilarity  of  circumstances  and  con- 
ditions affecting  the  transportation  of  traffic  from  the  points  of  ship- 
ment mentioned  to  Macon  and  Griffin. 

Held:  That  under  the  construction  of  the  law  as  announced  by  the 
courts,  no  undue  prejudice  against  Griffin,  or  violation  of  the  long 
and  short  haul  clause,  is  shown  in  this  case:  and  while  the  practice  of 
making  rates  to  Griffin  by  combining  rates  to  Atlanta  with  local  rates 
therefrom  to  Grillin  may  result  in  unreasonable  charges,  the  evidence  in 
this  case  is  insufficient  upon  which  to  base  a  conclusion  in  that  respecC 

liohort  T,  Banivl  for  oomplainnnt. 

Ed.  Baxter  and  (laudian  B.  Northrop  for  Southern  Railway 
Company. 
Ed.  Baxter  for  Central  of  Georgia  Railway  Company. 
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Report  and  Opikion  of  the  Commission. 

Clements^  Commissioner: 

This  case  involves  the  legality  of  defendants'  freight  rates 
from  Chicago,  St  Louis  and  New  Orleans  to  GriflSn,  Ga.,  as 
■compared  with  those  from  the  same  points  of  shipment  to  Macon, 
Albany,  Dawson  and  Americus,  Ga. 

Complainant  is  a  corporation  engaged  as  a  wholesale  grocer  at 
GriflSn,  Ga.,  in  the  shipment  of  groceries  over  defendants'  lines 
as  interstate  traffic  from  Chicago,  St.  Louis  and  New  Orleans  to 
GriflSn,  and  in  the  distribution  of  the  same  articles  from  GriflSn 
to  points  in  the  surrounding  territory. 

Facts. 

GriflSn  is  the  junction  point  of  one  line  of  the  Central  of 
Georgia  Railway  Company  from  Chattanooga  and  another  line 
from  Atlanta  which  extends  south  to  Macon ;  and  is  on  a  line  of 
the  Southern  Railway  from  McDonough  southwest  to  Columbus. 
It  is  43  miles  south  of  Atlanta  via  the  Central  of  Georgia  and 
46  miles  by  the  Southern  Railway  via  McDonough,  and  60  miles 
northwest  of  Macon  via  the  Central  of  Georgia  Railway. 

Macon  is  on  the  line  of  the  Central  of  Georgia  from  Chatta- 
nooga and  Atlanta  to  Savannah  east,  and  another  line  south  to 
Americus,  Albany  and  Dawson  and  thence  Avest  to  Montgomery; 
the  Macon,  Dublin  &  Savannah ;  the  Georgia  Railroad  to  Augus- 
ta :  also  the  ^lacon  &  Birmingham  from  the  west  and  the  South- 
ern Railway  from  Atlanta  extending  from  Macon  to  the  Atlantic 
Ocean  at  Brunswick.  The  Georgia  Southern  &  Florida  line 
runs  from  Macon  via  Cordele  and  Tifton  to  Florida. 

Dawson  is  at  the  crossing  of  the  Central  of  Georgia  from 
Montgonicrv  and  the  Seaboard  Air  Line  from  Columbus. 

Americus  is  at  the  crossing  of  the  Seaboard  Air  Line  from 
]Mont^c)nK'rv  oast  and  the  Central  of  Georgia  from  Macon 
south  and  -oiitlnvost,  and  another  line  of  the  Central  of  Georgia 
from  r>irniin<rham  throncfh  Cohnnbus  to  the  east. 

All)nny  is  at  the  crossing  of  the  Central  of  Georgia  from 
^lacon  thrrmirh  Americus  extending  southwest,  and  the  Seaboard 
n  T.  r.  P.  Kkp. 
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Air  Line  from  Montgomery  and  Columbus.  It  is  located  ott 
the  Flint  Eiver  and  has  railway  connections  south  to  the  Gulf 
and  east  to  13rims\nck  via  the  Atlantic  Coast  Line. 

Atlanta,  which  imder  the  present  adjustment  is  tha  basing- 
point  for  rates  to  Griffin,  is  served  by  ihe  following  lines:  The 
Southern  Railway  from  the  northwest,  the  Seaboard  Air 
Line  from  Augusta,  the  Central  of  (Jeorgia  from  Savannah,  the 
Southern  Railway  and  the  Central  of  Georgia  from  the  south 
through  Macon,  the  Southern  Railway  from  Columbus  the 
Atlanta  &  West  Point  from  Montgomery  and  the  southwest,  the 
Southern  Railway  and  Seaboard  Air  Line  from  Birmingham^ 
the  Western  &  Atlantic  from  Chattanooga,  and  the  Louisville- 
&  Xashville  (Atlanta,  Knoxville  &  Northern)  from  Cincinnati 
(Western  and  Atlantic  connection  at  Marietta,  Ga.) 

Over  the  lines  above  mentioned,  and  through  the  Chattanooga^ 
Birmingham  and  Montgomery  gateways,  traffic  from  Chicago^ 
St.  Louis  and  N^ew  Orleans  is  carried  to  Atlanta,  Griffin  and 
the  other  towns  named.  Freight  for  some  or  all  of  those  des- 
tinations may  also  be  shipped  from  Chicago  and  points  east  of 
that  city  via  Baltimore  and  other  IJforthem  Atlantic  ports,  pass- 
ing through  Charleston,  Savannah  and  Brunswick  over  rontea 
coni]X)sed  of  rail  and  water  and  rail  lines. 

In  the  case  of  Brewer  and  Hanleiter,  a  firm  of  grocers  in  Grif- 
fin, against  the  Central  of  Georgia  Railway  Company  and  othera,, 
the  question  of  rates  from  Cincinnati  and  Louisville  to  Griffin,  bb- 
compared  with  rates  to  Macon,  was  fully  presented  to  the  Com* 
mission  in  1807,  and  while  the  Commission  held  that  the  rates- 
complained  of  in  that  case  were  in  violation  of  the  fourth  flec- 
tion of  the  Act  to  regulate  commerce,  the  circuit  court  for  thfr 
southern  district  of  Georgia,  in  which  suit  was  brought  to  oom- 
pel  conipliancc  Anth  the  order  of  the  Commission,  declined  to- 
enforce  the  order  on  the  groimd  that  the  circumstances  and  con- 
ditions at  Griffin  and  Macon  were  dissimilar  and  justified  hi^^ier 
rates  to  the  former  point. 

The  rates  from  Chicago  and  St  Louis  to  Griffin  and  Macon. 
are  Tiiade  on  the  same  general  basis  and  involve  the  same  qncB- 
tions  and  principles  concerning  rate-making  as  the  rates  from 

11  L  C.  C.  Rep* 


OBIFFIN  GKOCEEY  CO.  V.  SOUTHERN  R.  CO.  525 

Cincinnati  and  Louisville  to  Griffin  and  Macon  which  were  the 
subject  of  controversy  in  the  former  case. 

The  improvement  of  the  Altamaha  and  Ocmulgee  Eivers  to 
Hawkinsville  and  Macon,  and  Flint  River  to  Albany,  under- 
taken by  the  general  government,  for  which  considerable  sums 
have  been  appropriated  and  expended,  will  probably  tend  to 
increase  the  competitive  conditions  now  existing  at  Macon  and 
Albany ;  but  at  present  there  is  practically  no  traffic  by  water  to 
Macon,  and  only  small  steamers  reach  Albany. 

The  population  of  the  cities  involved  in  1890  and  1900  (Fed- 
eral census)  was: 


1890 

1900 

Per  Cent  of  IncreaM 

Atlanta      65,553 

80,872 

37.2 

Macon        22,476 

23,272 

3.5 

Griffin          4,503 

6,857 

52.0 

Americus     6,398 

7,647 

19.5 

Albany         4,008 

4,606 

12.0 

Dawson         2,284         2,926  28.0 

It  is  estimated  that  Macon  now  has  about  24,000  and  Griffin 
between  8,000  and  9,000  inhabitants. 

The  following  table  shows  the  amount  of  capital  invested  in 
manufacturing  establishments  in  the  cities  named,  according  to 
the  census  of  1900,  except  Dawson  and  Albany,  for  which  fig- 
ures are  not  given : 

City                          No.  of  Estab-  Capital  Cost  of  Value  of 

lishments  Investment  Material  Product 

Atlanta                               390  $16,045,156  $8,563,524  $16,707,027 

Macon                                 182  5,076,005  3,741,167  6,495,767 

Griffin                                  29  1,407,562  561,874  1,079,133 

Americus                              47  393,736  313,395  664,706 

Much  larger  figures  for  Atlanta,  Macon  and  Griffin  are  given 
as  estimates  for  1905  in  the  testimony. 

The  following  are  the  distances  from  and  to  the  various  points 
concerned  in  the  controversy : 
11  L  C.  C.  Rep. 


52G 


To 
From 
Chicago 
Ciiiciunati 
SSt.  Louis 
New  Orleans 
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DISTANCES 
Atlanta    Macon    Griffin    Americus    Dawson    Albanj 


733 

821 

776 

874 

898 

010 

492 

679 

536 

650 

670 

702 

611 

654 

655 

752 

772 

788 

496 

615 

496 

462 

446 

46» 

^Mien  the  complaint  in  the  Brewer  and  Hanleiter  case  was 
Hied,  September  1,  IblMI,  rates  i)er  100  pounds  from  Chicago 
to  Macon  ran  from  $1.47,  class  1,  to  36  cents,  class  D,  while 
Griffin  rates  from  Chicago  were  $1.83  in  class  1  and  42  cents^ 
class  I).     The  rates  in  effect  at  the  present  time  are  as  follows :. 


To  Macon, 
To  Griffin 


Class   1,  $1.38 

D,  .34 

1,  1.69 

D,  .40 


Like  reductions  were  also  made  at  the  same  time  in  rates  from 
St.  Louis.     Kates  on  September  1,  1896,  were: 


From  New  Orleans  to  Macon,  Class 

1, 

$1.03 

Do. 

r>. 

.22 

New  Orleans  to  Griffin,      " 

1, 

1.39 

Do. 

D, 

.28 

The  present  rates  from  "New  Orleans  are  as  follows: 

To  Macon,         Class  1,  $  .99 

"  D,  .20 

To  Griffin,            «  1,  1.30 

*•  D,  .26 


Previous  to  February  1,  1005,  the  rates  to  Griffin,  Atlanta 
and  ;^^acon  from  the  east  were  the  same,  but  at  that  date  rates, 
first  class,  were  reduced  9  cents  to  Atlanta  and  Macon  and  re- 
ductions were  also  made  on  other  classes,  while  no  change  was 
made  in  the  rates  to  Griffin.  All  rates  from  the  north  and  west 
to  Griffin  are  made  by  adding  the  local  rate  from  Atlanta  to 
Griffin  to  the  through  rate  to  Atlanta. 
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Under  existing  rate  to  Griffin  wholesale  dealers  are  able- 
to  carry  on  a  jobbing  trade  v/thin  a  radius  of  25  to  30  miles  out 
from  Griffin  in  competition  with  merchants  and  shippers  at  other 
points,  but  such  competition  is  affected  and  greatly  restrained 
under  the  lower  rates  in  foroe  to  Macon  and  Atlanta.  It  is^ 
claimed  by  complainant  that  if  granted  Macon  rates  their  sales 
would  be  more  than  doubled  and  that  Griffin  dealers  could  ex- 
tend their  trade  into  a  territory  fifty  or  more  miles  around 
Griffin.  The  Macon  rate  in  force  at  Griffin  would  undoubtedly 
tend  to  enlarge  the  distribution  of  trade  from  that  city. 

Traffic  from  Chicago  to  this  section  has  been  carried  upon  com^ 
bination  rates  composed  of  those  to  the  Ohio  Kiver  crossings  and 
the  established  rates  from  Cincinnati  or  other  Ohio  Kiver  points 
to  these  destinations,  and,  therefore,  this  traffic  is  subject  to  the 
same  conditions  as  rates  and  traffic  from  Cincinnati  and  Louis- 
ville, which  were  the  subjects  of  controversy  and  investigation 
in  the  Brewer  and  Hanleiter  case.  The  same  relative  differ- 
ences in  rates  from  Chicago  and  St.  Louis  exist  now  as  then,  and 
have  been  maintained  for  the  entire  period. 

Both  ]\[acon  and  Griffin  have  the  Central  of  Georgia  and  the 
Southern  from  Atlanta,  with  the  facilities  furnished  by  all  the 
railways  reaching  that  point;  both  have  the  line  of  the  Central 
of  Georgia  from  Chattanooga ;  both  have  lines  from  Colimibus 
and  the  advantages  of  western  connections  at  that  point  from 
Birmingham  and  Montgomery.  Macon  has  the  !Macon  &  Bir- 
mingham road  from  the  west  through  La  Grange  direct,  while 
Griffin  has  connection  with  the  same  line  through  the  Central  of 
Georgia  at  ]N'e\vnan.  In  other  respects  Macon  has  better  facili- 
ties for  transportation.  There  is  competition  between  the  two 
defen<lant.s  for  Griffin  traffic,  but  the  additional  railway  facili- 
ties at  ^facon,  and,  by  the  Southern  and  the  Macon  and  Bir- 
mingham roads,  more  direct  connection  with  northern  and  west- 
em  jKiiuts  of  origin,  result  in  considerably  greater  competition  at 
Macon  than  at  Griffin. 

There  has  l)een  no  material  change  in  the  circimistances  and 
conditions  affecting  Macon  and  Griffin  traffic  since  the  determi- 
nation of  the  Brewer  and  Hanleiter  case. 

The  following  tables  show  the  rates  in  force  from  Chicago  and 
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St  Louis,  April  18,  1900,  and  from  New  Orleans  March  80, 
1901,  and  the  rates  in  effect  at  the  present  time. 


TO  GRIFFIN 


i^er 

From  Cblcago 

1 

2 

3 

4 

5 

6 

A 

B 

C 

D 

E 

H 

BbL 
F 

September              1, 

1890 

18a 

I5fi 

13Q 

Ml 

95 

7^ 

t6 

01 

m 

43 

82 

91 

85* 

April                     18. 

l)}m> 

183 

l!)9 

186 

111 

bs 

74 

5^ 

ttl 

4H 

lU 

H2 

94 

«♦ 

Jauuary                13, 

1U06 

lea 

150 

lao 

104 

80 

fl7 

5fl 

a9 

44  i 

40 

02 

&U 

81* 

TO.  DAWSON 


Apreraber 

1,  1896 

ol79 

155 

132 

lO*^ 

90 

72 

54 

68 

48^ 

44 

82 

91 

89i 

tielSp 

18.  1900 

167 

143 

121 

98 

82 

67 

49 

58 

4M 

374 

78 

80 

75 

January 

12.  1906 

0158 

187 

118 

93 

78 

62 

49 

51 

41 

87 

78 

75 

74 

TO  AMERICU8  AND  ALBANY 


April 

18.  1900 

167 

143 

121 

98 

82 

67 

49 

58 

4U 

87* 

78 

80 

n 

January 

12.  1906 

158 

137 

118 

93 

78 

62 

49 

51 

41 

87 

78 

75 

74 

TO  GRIFFIN 


From  St  Ldab 

1 

April                     18.  1900 
January                12,  190tj 

171 
157 

148 
139 

131 
125 

108 
101 

89 
83 

72 
65 

51 
51 

57 
55 

40* 

84 
35 

77   89 

77   84 

73i 
75* 

TO  AMERICU8.  DAWSON  AND  ALBANY 


April 
January 


18.1900 
12.1906 


155 
146 


132 
126 


116 
113 


65 
60 


89 


10 
58 


oBased  on  Cincinnati,  O. 
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TO  GRIFFIN 


From  New  Orleans 

1 

2 

8 

4 

5 

6 

A 

B 

C 

D 

E 

H 

Per 

Bbl. 
F 

September 

March 

January 

1,  1896 
80,  1901 
12.  1906 

189 
189 
180 

121 
121 
116 

107 
107 
104 

90 
90 

85 

78 
78 
69 

58 
68 
58 

40 
40 
40 

45 
45 
48 

m 

32i 

m 

28 
28 
26 

65 
65 
65 

75 
75 
70 

57i 
58i 

TO  DAWSON 

September 

1.  189^ 

No  through  rates 

TO  AMERICU8.  DAWSON  AND  ATiBANY 

From  New  Orleans 

Harch 
January 

30.  l&Ol 
13.  l&Oe 

123 
119 

105 
103 

92 

77 

74 

63 

61 

48 

33 

33 

57 
35 

28 
27 

24 
33 

56 

56 

fit 
56 

48 
46 

Defendants  refer  to  the  fact  that  the  rates  to  Dawson  are 
made  in  compliance  with  an  order  of  the  Commission.  The 
case  in  which  this  order  was  made  was  the  Dawson  Board  of 
Trade  v.  The  Central  of  Georgia  Railway  Company  and  the 
Georgia  &  Alabama  Eailway  Company.  Complaint  was  made 
of  rates  from  Cincinnati,  Chattanooga,  and  Tennessee  to 
Eufanla,  Georgetown,  Americus  and  Albany  being  lower  than 
to  Dawson,  thereby  giving  the  other  towns  an  undue  preference. 
Americus,  Albany  and  Dawson  occupy  the  terminal  points  of 
a  "Y"  of  which  Americus  is  at  the  base,  to  the  northeast,  and 
Dawson  and  Albany  to  the  southwest  and  southeast  respectively, 
the  distances  between  them  being  as  follows: 

Americas  to  Albany,  36  miles; 
Americus  to  Dawson,  27  miles; 
Albany  to  Dawson,      16  miles. 


They  each  had  the  Central  of  Georgia  Railway  from  Atlanta, 
Birmingham  and  Alontgomery,  and  the  Seaboard  Air  Line  from 
Birmingham  and  Montgomery — ^practically  the  same  facilities 
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for  commerce  from  all  points  north  and  west;  and  the  Commis- 
sion concluded  that  they  should  have  the  same  rates  from  north- 
em  and  western  points.  The  railway  facilities  and  connections 
at  these  points  from  the  north  and  west  are  practically  the  same 
now  as  when  the  Dawson  case  was  decided  in  1899. 

Griffin  is  situated  about  60  miles  north  of  Macon,  131  miles 
north  of  Americus,  158  miles  north  of  Dawson,  and  167  miles 
north  of  Albany.  These  distances  are  via  the  Central  of  Geor- 
gia Eailway.  There  is  no  such  relative  situation  presented  here 
as  between  Griffin  and  the  three  towns  mentioned  as  there  was 
in  the  Dawson  case  as  between  that  point  and  Americus  and 
Albany.  Indeed  it  does  not  appear  that  Griffin  competes  with 
Americus  or  Albany  or  Dawson,  or  that  it  could  do  so  to  any  ex- 
tent if  it  had  tlie  somewhat  lower  rates  to  those  cities,  for  Macon, 
with  still  lower  rates,  lies  between  those  towns  and  Griffin- 

It  therefore  seems  that  Griffin's  real  difficidty  is  found  in  the 
relation  of  its  rates  and  those  to.  Macon  or  Atlanta.  It  is  true 
that  traffic  via  the  Chattanooga  and  Atlanta  gateways  from 
points  north  of  the  Ohio  goes  through  Griffin  when  consigned 
over  the  Central  of  Georgia  road  to  Americus,  Albany  or  Da'W- 
son,  and  by  that  line  Griffin  is  nearer  to  the  points  of  shipment 
by  the  distances  above  stated.  But  it  is  also  true  that  traffic 
may  come  from  the  north  via  other  lines  or  via  the  Birmingham 
or  ^Montgomery  gateways  to  Americus,  Albany  or  Dawson  which 
does  not  pass  through  or  near  Griffin.  In  view  of  the  competi- 
tive situation,  and  the  fact  that  Griffin  cannot  be  said  to  be  in 
direct  competition  with  these  three  to^vns,  no  finding  that  Griffin 
is  injured  by  the  present  rate  adjustment  is  warranted  in  this 
proceeding.  Situated  as  Griffin  is  between  Macon  and  Atlanta, 
which  enjoy  lower  rates  than  those  to  Griffin,  and  lower  than 
those  to  Americus,  Albany  or  Dawson,  its  difficulty  in  trade  com- 
petition is  clearly  with  such  lower  rates  to  Macon  and  Atlanta, 
and,  as  before  stated,  there  is  nothing  in  this  case  to  indicate  sub- 
stantial change  in  the  conditions  at  Macon  and  Griffin  which 
were  sliown  in  the  Brewer  and  Ilanleiter  case.  Ees])ecting  the 
rates  from  New  Orleans,  the  distance  to  Griffin  is  greater  than  to 
Americus,  Albany,  Dawson  or  Macon,  and  there  are  no  other 
conditions  shown  which  call  for  a  finding  of  relative  injustioe 
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as  against  Griffin  in  the  relation  of  rates  from  New  Orleans  to 
these  localities. 

Conclusions. 

Following  the  ruling  of  the  United  States  circuit  court  in 
Brewer  et  al,  v.  Central  of  Ga.  R.  Co.  84  Fed.  258,  and  that  of 
the  Supreme  Court  of  the  United  States  in  later  cases,  and  ap- 
plying the  law  as  thus  construed  to  the  facts  presented  in  the 
record  before  us,  we  find  no  basis  for  an  order  condenming  the 
rates  in  issue  for  undue  discrimination.  Under  those  decisions 
the  dissimilarity  shown  to  exist  in  conditions  at  Macon  and 
Griffin  is  such  as  to  leave  no  room  for  a  finding  of  undue  preju- 
dice against  Griffin  or  a  violation  of  the  long  and  short  haul 
clause.  It  may  be,  however,  that  these  rates  to  Griffin,  which 
are  all  made  by  combination  of  the  through  rates  to  Atlanta 
and  the  local  charges  from  Atlanta  to  Griffin,  are  unreasonable, 
but  the  evidence  in  this  case  is  chiefly  directed  to  the  question 
of  preference  and  discrimination  as  between  localities,  and  is 
insuff  ,*ient  to  warrant  any  finding  or  conclusion  upon  the  rea- 
sonableness of  the  charges  to  Griffin. 

An  order  of  dismissal  without  prejudice  is  directed. 
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No.  817. 
W.  SOHEIDEL  &  COMPANY 

V. 

CHICAGO  &  NOETHWESTERN  RAILWAY  COMPANY 
and  UNION  PACIFIC  RAILROAD  COMPANY. 


Submitted  Janunry  8,  1906,    Decided  January  18,  1906. 


The  "Scheidel  outfit"  is  an  electrical  apparatus  consisting  of  a  so-called 
Ruhmkorff  coil,  an  interrupter,  a  small  rheostat  and  two  switches, 
fitted  to  a  strong  table.  The  parts  are  detachable  and  are  shipped 
in  separate  boxed  packages,  except  the  table,  which  is  crated.  This 
outfit,  which  transforms  an  electrical  current  of  low  voltage  into 
one  of  extremely  high  voltage,  is  used  in  medical  and  scientific  work, 
including  the  use  of  the  x-ray,  and  also  in  wireless  telegraphy  and 
in  chemical  works.  The  Western  Classification  places  x-ray  ap- 
paratus and  scientific  or  medical  instruments  in  double  first  dasfly 
and  electrical  apparatus,  n.  o.  s.,  in  first  class.  Complainant  contends 
that  their  outfit  should  be  treated  as  an  ordinary  electrical  appliance 
and  carried  at  first  class  rates.    Held: 

That  under  conditions  now  governing  the  manufacture  and  use 
of  complainant's  outfit,  such  outfit  is  properly  classified  by  defendants 
with  the  x-ray  and  medical  or  scientific  apparatus  as  double  first 
class,  and  is  not  entitled  to  a  first  class  rating  with  dynamos,  trans- 
formers and  other  electrical  machinery;  but  no  opinion  is  expressed 
upon  the  justice  of  the  first  class  rate  for  such  machinery. 

W.  Scheidel  for  complainant. 

S.  A.  Lynde  for  Chicago  &  Northwestern  Railway  Company. 

B.  B.  Davis  for  Union  Pacific  Railroad  Company. 

Report  and  Opinion  of  the  Commissiost. 

Pbottty,  Commissioner  : 

The  complainant  is  located  in  the  city  of  Chicago   where  it 
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manufactures  among  other  things  what  it  styles  the  ''  Scheidel 
outfit"  and  which  it  sells  in  different  parts  of  the  United 
States,  mostly  west  of  Chicago.  The  Western  Classification  placas 
electrical  appliances,  n.  o.  s.,  when  boxed  for  shipment,  in 
first  class.  X-ray  apparatus  and  scientific  instruments  are 
classified  as  double  first  class.  The  defendants  classified  the 
Scheidel  outfit  as  double  first  class  and  the  question  presented 
for  determination  is  whether  that  classification  is  correct  or 
whether  the  apparatus  should  be  treated  as  an  electrical  appli- 
ance and  be  given  the  first  class  rating. 

The  Scheidel  outfit  consists  of  what  the  complainant  styles 
a  Kuhmkorff  coil  standing  upon  a  strong  table,  and  an  in- 
terrupter which  stands  upon  a  shelf  fastened  to  the  legs  of 
the  table  near  the  floor.  Upon  the  table  itself  are  fastened  a 
small  rheostat  and  two  switches. 

These  three  parts  are  readily  detachable  from  one  another, 
and  are  presented  for  shipment  in  separate  packages,  the 
Ruhrakorff  coil  and  the  interrupter  being  securely  boxed, 
while  the  table  is  crated.  The  Ruhmkorff  coil  consists  of  a 
series  of  iron  and  copper  coils  and  cores  contained  in  a  strong 
wooden  box.  Wlien  the  coils  have  been  properly  assembled  the 
box  is  filled  with  a  liquid  which  becomes  when  cold  a  semi- 
solid. Two  binder  posts  project  above  the  top  of  the  box.  To 
prepare  for  shipment  this  box  is  placed  inside  a  rough  box  of 
sufficient  size  to  enclose  the  binder  posts  and  is  securely  fas- 
tened in  position.  The  package  is  about  five  feet  long,  two 
feet  wide  and  thirty  inches  high  and  weighs  five  hundred 
pounds. 

The  interrupter  consists  of  a  small  dynamo  and  an  iron  can, 
which  when  set  up  and  ready  for  use  is  filled  with  liquid  and 
contains  certain  tubes  and  wires,  all  mounted  upon  a  wood 
base.  It  is  also  securely  boxed  when  offered  for  shipment,  and 
weighs  rather  less  per  cubic  foot  than  the  Euhmkorff  coil. 
The  table  is  crated  and  does  not  differ  from  any  other  table 
of  the  same  sort  when  presented  for  shipment,  except  that  the 
addition  of  the  switches  and  the  rheostat  to  the  table  about  double 
its  value. 

None  of  the  apparatus  can  be  termed  fragile.  None  of  it 
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is  liable  to  damage  in  shipment  The  complainant  testified 
that  although  he  had  sent  many  of  the  coils  to  different  parts 
of  the  United  States  no  one  had  ever  been  injured  in  transit  to 
his  knowledge.  In  one  or  two  instances  the  interrupter  had 
been  injured  and  once  or  twice  the  table  had  been  d&maged, 
but  this  was  evidently  due  to  improper  and  rough  handling. 

The  value  of  the  Ruhmkorff  coil  varies  with  the  size.  A 
twenty  inch  coil  which  would  make  a  package  of  the  size 
above  mentioned,  sells  for  $375 ;  the  table  as  equipped  for  about 
$60,  and  the  interrupter  for  $75. 

Without  attempting  to  discuss  the  construction  of  the  Ruhm- 
korff coil  it  may  be  stated  in  brief  that  this  piece  of  apparatus, 
as  manufactured  by  the  complainant  produceSj  by  the  use  of 
an  electrical  current  of  low  voltage,  an  induced  current  of  an 
extremely  high  voltage,  from  60,000  to  150,000  volts. 

The  function  of  the  interrupter  is  to  break  this  current  at 
frequent   and   regular  intervals. 

Tlic  api>aratus  of  the  complainant  is  available  for  any  pur- 
pose which  nnpiires  a  current  of  extremely  high  tension.*  The 
te.stiniuny  showed  that  it  was  mainly  employed  in  the  production 
of  the  x-ray  but  it  is  also  extensively  used  in  medical  and  scien- 
tific work.  Of  late  it  has  come  to  have  a  practical  use  in  con- 
nection with  windless  telegraphy  and  in  chemical  works. 

The  x-ray  and  the  high  potential  current  produced  by  the 
apparatus  of  the  complainant  can  also  be  produced  by  various 
other  means.  Tliere  is  what  is  known  as  the  static  apparatus, 
wliidi  is  larg(^ly  constructed  of  glass  and  which  is  much  more 
fragile  and  bulky  than  the  outfit  of  the  complainant.  This 
was  until  recently  classified  as  double  first  class  but  is  now 
classified  as  three  times  first  class.  No  question  is  presented 
here  as  to  the  propriety  of  that  classification.  The  defendants 
in  their  answers  seem  to  claim  that  the  outfit  of  the  complainant 
is  in  reality  static  electrical  machinery  but  tliat  claim  was 
abandoned  ui)on  the  hearing.  There  is  no  analogy  whatever 
l)ctw(HMi  the  Scheidel  outfit  and  the  static  machinery  used  for 
the  production  of  the  x-ray  except  in  the  result  There  are, 
however,  several  other  instruments  producing  high  potential 
currents  whether  for  the  x-ray  or  for  other  purposes  somewhat 
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similar  to  the  Scheidel  outfit,  some  of  which  are  more  fragile 
and  less  desirable  freight  than  the  outfit  of  the  complainant. 

Under  the  Western  Classification  x-ray  apparatus  is  classified 
as  double  first  class  and  that  is  also  the  rating  of  scientific  in- 
struments. Dynamos,  motors,  transformers  and  electric  ma- 
chinery in  general  are  first  class.  Electrical  appliances,  n.  o.  s., 
are  also  first  class.  It  did  not  clearly  appear  just  what  would  be 
included  in  the  last  definition,but  one  witness  testified  that  ac- 
cording to  a  recent  ruling  of  the  classification  committee  an  elec- 
tric heater  would  be  considered  as  an  electrical  appliance.  It 
seems  quite  probable  that  under  this  classification  articles  may 
be  transported  as  first  class  which  in  point  of  bulk,  value,  liabil- 
ity to  damage,  etc.,  are  no  more  desirable  and  probably  less 
desirable  freight  than  the  Euhmkorff  coil  of  the  complainant. 
We  are,  however,  of  the  opinion  as  matter  of  fact  that  the 
Scheidel  outfit  is  properly  classified  as  x-ray  apparatus  or  as  a 
scientific  instrument  and  that  such  apparatus  may  properly  bear 
a  higher  rate  than  is  applied  to  ordinary  electrical  apparatus, 
which  moves  in  much  larger  quantities,  is  manufactured  and  sold 
upon  a  much  narrower  margin  and  which  cannot  properly  bear 
as  high  a  transportation  charge  as  such  apparatus  as  that  made 
by  the  complainant.  Of  this  there  can  be  no  reasonable  doubt 
when  the  Scheidel  outfit  as  a  whole  is  considered.  The  table 
without  the  addition  of  the  electrical  portions  regularly  takes 
the  double  first  class  rate  and  the  Ruhmkorff  coil  is  the  only 
part  of  the  outfit  for  which  a  better  rate  could  be  seriously 
claimed. 

Conclusions. 

No  more  embarrassing  questions  are  presented  than  those 
which  arise  upon  the  classification  of  a  particular  article.  This 
is  due  to  the  fact  that  while  the  classes  must  be  comparatively 
few  the  articles  embraced  are  almost  innumerable  and  of  infinite 
variety.  It  is  perfectly  evident  that  there  is  no  reason  why 
ordinary  electrical  machinery  should  be  transported  at  the 
same  rate  which  applies  to  the  carriage  of  electrical  contrivances 
used  in  medical  and  scientific  work,  and  yet  it  is  almost  im- 
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possible  to  draw  the  line  of  demarcation  between  the  two 
and  to  say  with  confidence  to  which  class  certain  parts  of  the 
apparatus  of  the  complainant  belong.  We  have  found,  that  the 
"Scheidel  outfit"  should  properly  be  classified  as  x-ray  appa- 
ratus, or  as  apparatus  used  for  medical  and  scientific  purposes ; 
but  if  in  the  future  the  Ruhmkorfif  coil  manufactured  by  the 
complainant  should  come  to  be  used  extensively  for  commercial 
purposes;  if  some  demand  should  arise  for  the  .extensive  use 
of  a  piece  of  mechanism  producing  the  high  tension  currents 
which  this  does,  it  might  easily  be  true  that  the  conditions 
surrounding  the  manufacture  and  use  of  that  piece  of  apparatus 
would  be  such  as  to  render  it  more  nearly  akin  to  the  present 
high  tension  transformer  and  it  might  then  be  entitled  to  the 
same  rating.  We  consider  here  only  the  Scheidel  outfit  as  a 
whole  and  in  reference  to  its  present  use. 

It  should  also  be  noticed  that  we  are  comparing  here  the 
Scheidel  outfit  with  commercial  electrical  apparatus.  No 
opinion  is  expressed  as  to  whether  the  classification  of  dynamos^ 
transformers  and  other  electrical  machinery  as  first  class  is 
just.  We  simply  hold  that  the  Scheidel  outfit  is  not  entitled  to 
the  same  rating  which  is  applied  to  such  electrical  machinery. 

The  complaint  is  dismissed. 
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No.  767. 
S.  J.  &  S.  CANNON 

V. 

MOBILE  &  OHIO  KAILKOAD  COMPANY. 


Decided  January   15,  1906, 


1.  In  the  adjustment  of  rates  as  between  places  on  its  line,  a  carrier  ean^ 

not  rightfully  ignore  the  relative  cost  of  the  respective  services,  but 
there  are  other  matters  equal  in  importance  to  that  of  the  cost  of 
service,  and  often  more  controlling,  which  must  also  be  considered,  and 
this  includes  competition  of  carriers  and  competition  of  markets. 

2.  It  is  competent  to  compare  rates  and  distances  on  different  roads  in^ 

dealing  with  an  alleged  unreasonable  rate,  and  these  are  to  be  con- 
sidered in  connection  with  the  many  other  factors  that  enter  into  the 
adjustment  of  rates,  but  it  does  not  necessarily  follow  that  a  rate  is 
unreasonable  because  on  the  same  or  another  road  a  particular  kind  of 
traffic  is  hauled  a  greater  distance  from  a  different  point  of  origin  at 
the  same  or  a  less  rate. 

8.  Rates  on  flour  from  Louisville  and  Evansville  by  the  Southern  Ky.  to- 
Berry,  Ala.,  on  the  line  of  the  Southern,  and  by  the  Southern  and  Mobile 
&  Ohio  to  Gordo,  Ala.,  on  the  line  of  the  Mobile  &  Ohio,  are  less  than 
those  of  the  Mobile  &  Ohio  from  Ava  and  Cairo,  111.,  to  Gordo.  The 
rate  by  the  Southern  from  St.  Louis  to  Gordo  is  the  same  as  that  of  the 
Mobile  &  Ohio  from  St.  Louis  and  Ava,  although  the  distance  by  the 
former  is  about  twice  that  from  Ava  by  the  latter,  and  much  greater  than 
that  from  St.  Louis  by  the  Mobile  &  Ohio.  Held:  that  these  facts  do  not 
warrant  a  conclusion  that  the  flour  rates  from  St.  Louis,  Ava  and  Caira 
to  Gordo  are  unreasonable. 

4.  Defendant's  published  tariffs  to  various  points  in  Alabama,  including 
Gordo,  as  well  as  those  of  the  Louisville  &  Nashville,  Southern,  and 
Illinois  Central,  to  some  points  in  Alabama,  show  in  some  instances 
charges  per  barrel  of  flour  considerably  less  than  double  the  rate  per 
100  pounds  in  sacks,  while  in  other  cases,  as  in  the  instance  of  Gordo, 
the  barrel  rate  is  materially  in  excess  of  double  the  rate  per  100 
pounds  in  sacks,  and  this  notwithstanding  the  weight  of  a  barrel  of 
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flour  is  substantially  double  the  weight  of  flour  as  shipped  in  sadcs. 
The  rat<?s  on  sack  flour  are  commodity  rates,  and  the  evidence  leads  to 
the  inference  that  shipments  of  flour  in  barrels  would  be  given  double 
the  rate  on  flour  in  sacks,  although  this  may  not  correspond  to  the 
actual  published  rate  on  flour  in  barrels.      Held: 

That  it  is  manifestly  contrary  to  law,  and  leads  to  confusion,  for 
one  line  of  rates  to  be  retained  in  published  tariflfs  while  others  are 
in  fact  used  on  actual  shipments,  and  that  so  long  as  carriers  in 
Southern  Chissification  territory  deem  it  necojsary  to  retain  class  F 
in  their  classifications  and  publish  rates  applicable  thereto,  including 
flour  in  barrels,  and  at  tiie  same  time  publish  commodity  rates  on  the 
same  article  carried  in  sacks,  there  should  be  uniformly  a  just  relation 
in  such  rates.  Case  retained  with  respect  to  the  rates  in  question  on 
flour  shipped  in  barrels,  unless  same  are  changed  to  conform  relative- 
ly to  those  applied  to  shipments  in  sacks. 

Daniel  Collier  for  complainants. 
.   Perkins  Baxter  and  S.  R.  Prince  for  defendant 

Eeport  and  Opinion  of  The  Commission. 

Clements,  Commissiover: 

The  C()inj)laint  and  answer  put  in  issue  the  reasonableness  of 
tlie  rates  on  flour  in  carload  lots  from  St  Louis,  Missouri,  Ava 
and  Cairo,  Illinois,  to  Gordo,  Alabama,  on  the  defendant's  rail- 
way, which  rates  are  alleged  to  be  27  cents  per  hundred  pounds 
from  St.  Louis  and  Ava  and  22  cents  from  Cairo.  By  the 
averments  in  the  petition  and  the  pro<3fs  submitted  by  the  com- 
plainants it  appears  that  their  contention  is  based  upon  a  com- 
paris^on  of  rates  on  the  same  article  by  other  lines  from  vByans- 
ville,  Ind.,  and  Louisville,  Ky.,  to  Gordo  and  other  pointB  in 
Alabama  on  the  line  of  the  defendant  road  and  othera,  particu- 
larly the  Southern  Eailway.  Berry,  a  point  on  the  last-nained 
road  is  specially  referred  to  as  illustrative.  It  is  conteudied  by 
them  that  the  rates  from  Evansville  and  Louisville  by  the  South: 
em  Railway  arc  20  cents  per  hundred  pounds  to  Gordo,  and  the 
same  by  the  Southern  to  Berry,  Alabama,  and  other  points  otf 
that  Railway  not  far  distant  from  Gordo;  that  the  distances 
from  Evansville  and  Louisville  to  said  ix>ints  of  destination  are 
much  fijeater  than  the  distances  from  St.  Louis,  Ava  and  Cairo 
to  Gordo  by  the  Mobile  &  Ohio,  and  that  the  rates  of  the  de- 
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f endant  ought  not  to  be  more  from  St.  Louis,  Ava  or  Cairo  to 
Gordo  than  those  of  the  Southern  Railway  and  the  Louisville  & 
Nash\'ille  from  Evansville  and  Louisville  to  Berry  and  of  the 
former  to  Gordo. 

Facts. 

Gordo  is  a  local  point  37  miles  southeast  of  Columbus,  Miss., 
on  the  ^fontiromerY  Division  of  the  Mobile  &  Ohio  Road,  which 
leaves  the  main  line  at  Artesia,  Mississippi,  and  runs  in  a  south- 
easterly direction  to  Montgomery,  Ala.,  a  distance  of  179.6 
miles.  This  division  in  the  reverse  direction  and  the  Southern 
running  west  from  Birmingham  converge  at  Columbus,  Missis- 
sippi. Berrv  is  a  local  point  on  this  line  of  the  Southern  Rail- 
way, 58  miles  east  from  Columbus.  The  distance  across  the 
country  between  Gordo  and  Berry  is  about  30  miles. 

In  the  following  statements  the  rates  on  flour  in  sacks  are 
in  cents  per  hundred  pounds,  while  those  on  barrels  are  in 
cents  ])er  l>arrel.  The  distances  and  rates  by  defendant's  road 
from  St.  Louis,  Ava  and  Cairo  to  Gordo  are  as  follows : 

FROM  ST.  LOCIS,  MO.          AVA.  ILL.  CAIRO.  ILL. 

Dis-         In        In            Dis-        In        In  Dis-        In        In 

tnncc      Sacks  Bbls.        tance      Sacks  Bbls.  tance      Sacks  Bbls. 

(Miles)                              (Miles)  (Miles) 

478    27    68      400    27    68  324    22    54 

Following  is  a  statement  of  rates  and  distances  from  points 
indicated  h>  Gordo  by  the  Southern  and  the  Illinois  Central: 
FROM  ST.  LOUIS,  MO.      EVANSVILLE,  IND.     LOUISVILLE,  KY. 
( SOUTHERN  RAILWAY ) . 


Dis-         In         In             Dis- 

In        In            Dis-        In        In 

tance      Sacks  Bbls.         tance 

Sacks  Bbls.         tance      Sacks  Bbls. 

(Miles)                              (Miles) 

(Miles) 

804         27         68             052 

20         54             530         20         54 

(ILLINOIS  CENTRAL). 

FROM  EVANSVILLE,  INDIANA 

.    LOUISVILLE,  KENTUCKY. 

Dis-          In         In 

Dis-     ,  In        In 

tance      Sacks    Bbls. 

tance     Sacks  Bbls, 

(Miles) 

(Miles) 

•  595          27         54 

674         27         64 
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The  rates  and  distances  from  the  points  indicated  below  to 
Eorry  by  the  lines  named  are  an  follows : 

FROM  ST.  LOUIS,  MO.      EVANSVILLE,  IND.    LOUISVILLE,  KY. 

( SOUTHERN  RAILWAY) . 

Dis-         In        In  Dis-         In        In  Dis-        In        In 

tance      Sacks  Bbls.        tance      Sacks  Bbls.        tance     Sacks  Bbls. 
(Miles)  (Miles)  (Miles) 

800         27         54  C48         20        40  626         20         40 

(LOUISVILLE  &  NASHVILLE). 

604    33    66     439    26    52     550    26    52 

FROM  CAIRO,  ILL.        EVANSVILLE,  IND.     LOUISVILLE,  KY. 

(ILLINOIS  CENTRAL). 

Dis-        In        In  Dis-         In        In  Dis-        In        In 

tance      Sacks  Bbls.        tance      Sacks  Bbls.        tance     Sacks  Bbls. 
(Miles)  (Miles)  (Miles) 

455         23         38  GOl         23         38  680         23         38 

A  barrel  contains  about  200  poimds  of  flour  and  is  gen- 
erally accepted  and  treated  as  of  that  weight  by  carriers  and 
shippers  for  transportation  purposes. 

Flour  in  carloads  is  n^iially  loaded  by  the  shipper  and  unloaded 
by  the  consignee.  The  rates  of  the  defendant  and  other  roada 
herein  referred  to  on  flour  in  barrels  are  those  applicable  to 
('lass  F  in  Southern  Classification.  Those  on  flour  in  sacks- 
are  special  or  commodity  rates  and  on  the  trafiic  here  involved 
the  latter  are  less  per  hundred  pounds  than  the  former.  Com- 
plainants prefer  Illinois  flour  to  that  produced  at  Evansville 
or  l^ouisville  because  they  regard  it  as  a  botteir  grade.  They 
shipped  within  the  period  of  ten  or  eleven  months  next  pre- 
ceding the  hearing  of  this  case  in  July,  last,  about  Uiirty-five 
carloads,  nearly  half  of  which' moved  from  Ava,  Illinois,  all 
the  way  over  the  M(^bile  &  Ohio  and  upon  this  tlie  commodity 
rate  was  applied.  Slightly  more  than  half  of  all  their  shipments 
]noved  from  Evansville  and  Louisville,  most  of  tlie  way  either  by 
the  Louisville  and  Xashville,  tlie  Southern,  or  the  Illinois  Cen- 
tral, all  of  which  reach  both  Evansville  and  Louisville.  The 
^Mobile  &  Ohio  reaches  neither  of  these  cities  an3  shipments 

11  I.  C.  C.  Rep. 


CANNON  V.  MOBILE  A  O.  K.  00.  541 

from  either  are  turned  over  by  the  initial  carrier  to  the  Mobile  & 
Ohio  at  some  junction  point  to  complete  the  haul  to  Gordo,  which 
is  reached  only  by  the  Mobile  &  Ohio.  This  road  does  not  pub- 
lish through  rates  from  either  Louisville  or  Evansville  to  Gordo. 
Such  through  rates  as  are  established  from  these  points  are 
published  by  the  initial  lines  therefrom — the  Southern,  the 
Louisville  &  Nashville  and  the  Illinois  Central — the  Mobile 
<fe  Ohio  being  named  as  party  to  such  through  rates  only  by  the 
Southern  Kail  way.  It  was  showm  that  inhere  is  no  arrange- 
ment between  the  Mobile  &  Ohio  and  either  of  these  initial 
carriers  for  a  division  of  such  through  rates  on  any  other 
bas\s  than  the  exaction  by  it  of  its  locals  from  the  junctions 
Avhevo  it  may  receive  the  traffic  to  destination,  and  it  has  in 
its  general  practice  adhered  to  this  basis.  It  was  showii  that 
the  complainants  presented  a  claim  to  the  agent  at  Gordo  on 
a  shipment  from  Evans\411e  of  one  carload  by  the  Louisville  & 
IsTashville  and  the  Mobile  &  Ohio,  upon  which  a  rate  of  27 
cents  had  been  collected ;  that  the  claim  was  made  on  basis  of  a 
rate  of  20  cents — that  prevailing  by  the  Southern  Railway  and 
allowed.  The  voucher  came,  however,  from  the  Louisville  & 
]!^ashville,  and  it  was  not  shown  that  the  Mobile  &  Ohio  partici- 
pated therein.  It  was  also  shown  that  with  respect  to  one  other 
shipment  by  the  same  roads  from  the  same  point  of  origin, 
after  the  exaction  of  the  rate  of  27  cents,  claim  was  made  by 
complainants  on  the  basis  of  a  rate  of  20  cents  and  that  this 
was  allowed  by  the  two  roads.  The  Mobile  &  Ohio  partici- 
pated in  this  to  the  extent  of  accepting  its  less  local  rate  from 
Tuscaloosa  than  that  applying  from  Montgomery,  to  which  last 
place  the  Louisville  &  Nashville  brought  the  shipment,  and 
from  which  the  Mobile  &  Ohio  moved  it  to  Gordo.  Other 
claims  of  a  similar  character  made  by  complainants  were  re- 
ferred to  in  the  testimony  but  they  have  not  been  allowed.  The 
Mobile  &  Ohio  road  refused  such  claims  or  participation  therein 
other  than  on  the  basis  of  receiving  its  local  rates,  as  before 
stated,  except  in  the  case  above  mentioned,  and  in  that  instance 
the  allowance  was  not  in  accordance  with  the  published  rates 
by  the  lines  over  which  the  traffic  moved.  The  rate  by  the 
Louisville  &  Nashville  was  then  and  now  is  20  cents  per  hun- 
dred pounds  from  Evansville  to  Tuscaloosa  and  the  same  to 
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Mrmtgomery,  which  was  exactly  the  through  rate  allowed  in  this 
adjustmont  on  the  shi])ment  to  Gordo,  so  the  ro>ult  was  that 
tho  local  rate  of  the  ;^^ohile  &  Ohio  in  this  instance  was  prac- 
tically ahsorhed  by  the  Louisville  &  Nashville  and  Gor<lo  was 
put  upon  the  same  footing  as  ^rontgoniery  and  Tuscaloosa. 
This  loft  to  the  Louisville  &  Xashville  only  4  cents  jxr  hundred 
]>ounds  for  hauling  the  freight  from  Evansville  to  ^Montgomery, 
a  distance  of  470  miles. 

Throughout  the  country,  except  within  the  territ'^Ty  of  tho 
Southern  ClassiiRcation,  flour  in  sacks  or  barrels,  whethor  carried 
at  commodity  or  class  rates,  is  rated  by  the  hundred  jxmnds. 
whether  in  carloads  or  less,  and  not  by  the  barrel.  Even  in 
Southern  Classification  Territory,  where  alone  the  class  F 
which  covers  only  flour  and  certain  other  grain  products  pre- 
vails, the  rates  by  the  barrel  are  almost  uniformly  either  pre- 
cisely, or  about  double  those  on  the  hundred  pounds  in  sacks. 

Conclusions. 

While  in  the  relative  adjustment  of  rates  as  between  places  on 
its  line  a  carrier  cannot  rightfully  ignore  the  relative  cost  to 
it  of  the  respective  services  rendered  by  it,  and  since  it  ordi- 
narily costs  more  to  haul  freight  a  longer  dist^ince  than  a 
shorter  one,  the  carrier  camK»t  rightfully  ignore  substantial 
differences  in  distance  where  all  other  circumstances  and  con- 
ditions are  equal,  or  substantially  similar,  there  are  other  mat- 
ters of  c({\u\\  im])ortance  to  that  of  cost  of  the  service  and  often 
more  controlling  which  must  also  be  considered.  Among  thc^e 
is  competition  both  of  carriers  and  of  markets.  Tlie  grt»at<?r 
the  inequality  or  dissimilarity  in  other  {wtent  circumstances  or 
conditions  the  less  controlling  becomes  tlie  matter  of  relative 
cost.  It  therefore  f(dlows  that  in  many  cases  even  on  the 
same  road  the  relation  of  rates  as  between  different  points  can- 
not Ik^  fixed  altogether  u])on  relative  distances.  In  adtlition 
to  the  controlling  reasrins  which  prevent  a  uniform  application 
of  distance  in  tin*  adjustment  of  rates  on  the  same  mad  there 
are  others  even  more  powerful  against  testing  the  reasonahle- 
ness  of  the  rates  of  one  carrier  by  those  of  another  on  the  basis  of 
distance    alone.     It  is    comi»etent  to    comi)are    rates  and    dis- 
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tances  on  different  roads  in  dealing  with  such  an  issue,  and 
these  are  to  be  considered  in  connection  with  the  many  other 
factors  that  enter  into  the  adjustment  of  rates,  but  it  does  not 
necessarily  follow  that  a  rate  is  unreasonable  because  on  the 
same  or  another  road  the  same  article  is  hauled  a  greater  dis- 
tance from  a  different  point  of  origin  at  the  same  or  a  less  rate. 

The  distances  from  Evansville  and  Louisville  to  Gordo  and 
other  points  on  the  Mobile  &  Ohio  road  in  Alabama  and  to 
Berry  and  other  places  on  the  Southern  in  the  same  territory 
are  somewhat  greater  by  any  of  the  lines  than  the  distances 
from  St.  Louis  to  the  same  points  by  the  Mobile  &  Ohio  and 
considerably  greater  than  the  distances  from  Ava  and  Cairo. 
The  carriers  leading  south  from  the  first  named  cities,  if  they 
are  to  carry  flour  to  these  destinations  in  Alabama,  must,, 
probably,  offer  rates  not  higher  than  those  from  equally  fav- 
orable and  nearer  by  points  of  production  whether  on  the 
Mobile  &  Ohio  road  or  elsewhere,  such  as  Ava  and  Cairo,  and  to 
do  so  they  must,  of  course,  disregard  to  a  great  extent  the  dif- 
ferences in  distance.  This  course  may  be  beneficial  alike  to 
the  producers  at  the  points  of  origin  and  the  consumers  in. 
Alabama  and  to  the  carriers  from  Louisville  and  Evansville. 
But  though  the  rates  made  by  the  Southern  from  the  last  named 
two  cities  to  Berry  on  the  line  of  the  Southern,  and  by  the  South- 
em  and  Mobile  &  Ohio  to  Gordo  on  the  line  of  the  latter  in  the 
maiiTier  stated  in  the  findings  are  less  than  those  of  the  Mobile  & 
Ohio  from  Ava  and  Cairo  to  Gordo,  this  alone  is  by  no  means^* 
conclusive  or  satisfactory  evidence  that  the  latter  rates  are  unrea- 
Bonable.  The  rate  by  the  Southern  from  St.  Louis  to  Gordo  is 
tlie  same  as  that  of  the  Mobile  &  Ohio  from  St.  Louis  and  Ava, 
although  the  distance  by  thefonneris  about  twice  that  from  Ava 
by  the  latter  and  much  greater  than  that  from  St.  Louis  by  the 
latter  road  and  this  is  true  largely  because  the  line  of  the 
Southern  is  a  very  circuitous  one.  The  fact  that  the  Mobile 
&  Ohio  road  refuses  to  prorate  with  the  carriers  from  Evans- 
ville and  Louisville  on  shipments  to  Gordo  and  other  local 
points  on  its  line  on  any  other  basis  than  the  allowance  to  it 
of  its  locals  from  the  several  junction  points,  except  as  showing 
what  is  left  to  the  initial  carriers  which  publish  through  rates. 
11  I.  C.  C.  Rep. 


544  INTERSTATE  COMMERCE  REPORTS. 

from  those  cities  to  Gordo  and  other  points  which  they  do  not 
roacli,  is  immaterial  in  this  case,  since  the  rates  from.  Evans- 
ville  and  Louisville  are  not  in  issue.  It  would  be  different  if 
these  rates  were  in  issue  for  in  that  event  it  would  be  material  if 
they  were  believed  to  be  imreasonable  as  through  rates  to  inquire 
into  the  reasonableness  of  the  Mobile  &  Ohio  Railroad's  locals 
from  the  Jimction  points  as  divisions  of  the  through  rates.  But 
in  this  case  the  only  issue  is  as  to  the  through  rates  over  the 
^Mobile  &  Ohio  from  St.  Louis,  Ava  and  Cairo  to  Gordo.  The 
through  rates  from  Louisville  and  Evansville  by  the  other  lines 
and  in  connection  with  the  Mobile  &  Ohio  have  only  been  pre- 
sented in  this  case  as  evidence  for  comparison  with  the  rates  in 
issue. 

We  do  not  express  any  opinion  as  to  the  rates  herein  referred 
to  from  St.  Louis,  Evansville  and  Louisville  published  by  the 
Louisville  &  Nashville,  the  Southern  and  the  Illinois  Central 
roads  Ix'cause  these  rates  are  not  in  issue  and  the  carriers  named 
are  not  parties  to  this  proceeding  and  were  not  heard.  These 
have  l^eon  stated  for  purpose  of  comparison  only,  such  compari- 
son beinj^  the  main  reliance  of  the  complainants  in  support  of 
their  contention  that  the  rates  in  question  on  the  Mobile  & 
Ohio  Road  are  unreasonable.  There  is  no  other  evidence  pre- 
sontod  in  the  record  upon  the  issue  of  the  reasonableness  of  these 
rates  except  those  offered,  as  stated,  for  comparison  and  the 
adjustment  of  the  particular  claims  wherein  certain  refunds  were 
made,  as  stated,  but  not  upon  the  basis  of  the  published  tariffs 
by  the  lines  over  which  the  traffic  moved.  We  do  not  feel  jus- 
tified upon  this  evidence  alone  in  condemning  the  rates  in  ques- 
tion on  flour  in  sacks  as  unreasonable. 

We  liave  seen,  however,  that  the  defendant's  published  rates 
on  flour  in  barrels  are,  from  St.  Louis  and  Ava  to  Gordo,  68 
o(  nts  per  barrel,  and  from  Cairo  54  cents.  These  rates  from 
St.  Louis  and  Ava  are  practically  equivalent  to  34  cents  per 
hundrcMl  2)ound3  and  from  Cairo  27  cents,  since  a  barrel  con- 
tains about  200  pounds.  In  the  testimony  and  argument  there 
h  no  reference  to  other  rates  than  those  which  by  the  tariffs  are 
shown  to  apply  to  flour  in  sacks  only  although  the  witnesses 
frequently  referred  to  a  rate  just  double  that  amount  as  apply- 
ing on  flour  by  the  barrel,  but,  as  shown  by  the  published  tariffs^ 
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the  differences  between  rates  upon  flour  in  sacks  and  in  barrels 
is  as  above  stated.  It  does  not  seem  probable  that  justification 
will  be  attempted  for  this  excessiveness  in  the  published  rates 
on  flour  in  barrels  over  those  upon  the  same  article  in  sacks, 
and  it  is  fairly  inferable  from  the  testimony  and  arguments 
presented  that  these  higher  rates  upon  flour  in  barrels  have  not 
been  applied  on  the  shipments  to  Gk>rdo.  It  seems  probable 
that  not  only  the  defendant  in  this  case  but  the  other  carriers 
referred  to  have  in  the  printing  and  publication  of  their  tariffs 
given  attention  mainly  to  the  commodity  rates,  and  that  by 
oversight  or  neglect  they  have  failed  to  make  corresponding 
changes  from  time  to  time  in  the  published  rates  applying  to 
class  or  barrel  shipments.  However  this  may  be,  we  do  not 
feel  justified  in  dismissing  this  proceeding  without  a  correction 
of  the  published  rates  per  barrel  so  that  they  will  n'ot  exceed 
about  the  equivalent  of  the  commodity  rates  per  hundred  pounds 
in  sacks,  or  without  some  satisfactory  explanation  or  justifying 
reason  for  such  disparities  between  the  class  and  commodity 
rates  as  are  shown,  and  which  are  at  wide  variance  with  the 
relation  of  rates  on  flour  in  barrels  and  in  sacks  in  all  other 
parts  of  the  country.  It  appears  that  in  the  rates  to  other 
points  reached  by  defendant's  road  and  the  other  lines  men- 
tioned similar  disparities  and  great  lack  of  uniformity  exist 
in  the  published  tariffs  in  the  same  respect.  In  some  instances 
the  rate  per  barrel  is  considerably  less  than  double  the  rate  per 
hundred  pounds  in  sacks,  while  in  other  cases,  as  in  the  in- 
stance of  Gordo,  the  barrel  rate  is  materially  in  excess  of  double 
the  rate  per  hundred  pounds  in  sacks.  Without  imdertaking 
in  any  degree  to  pass  upon  the  lawfulness  of  the  rates  men- 
tioned in  this  respect,  we  do  not  deem  it  out  of  place,  although 
the  carriers  mentioned,  other  than  the  Mobile  &  Ohio,  are  not 
parties  to  this  proceeding,  to  call  their  attention  as  well  as  that 
of  the  defendant  to  this  state  of  their  published  rates  on 
flour  in  barrels  and  sacks,  respectively,  to  points  in  this 
particular  territory  to  the  end  that  such  changes  or  corrections  in 
this  respect  as  are  proper  may  be  made  by  them.  It  is  mani- 
festly contrary  to  law  and  leads  to  confusion  for  one  line  of 
rates  to  be  retained  in  published  tariffs  while  others  are  in  fact 
used  on  actual  shipments,  and  so  long  as  the  carriers  in  Southern 
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Clflssification  Territory  deem  it  necessary  to  retain  class  F 
in  tlieir  chis-sifieaticm,  and  published  rates  applicable  thereto  and  at 
the  same  time  publish  commodity  rates  on  the  same  articles  car- 
ried in  the  one  case  in  barrels  and  in  the  other  in  sacks,  there 
ought  uniformly  to  be  a  just  relation  in  these  rates. 

This  case  will  be  retained  for  further  hearing  with  respect 
to  the  rates  in  question  on  flour  shipped  in  barrels,  unless  the 
same  are  changed  so  as  to  conform  relatively  to  those  applying 
to  shipments  in  sacks. 
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No.  718. 
F.  J.  HOERR 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY  COM- 
PANY. 


Decided  February  9,  1906. 


In  October,  1902,  complainant  shipped  over  defendant's  road  and  oonnec- 
tions  a  carload  of  potatoes  from  Good  Thunder,  Minn.,  to  Washington, 
D.  C,  on  which  the  rate  was  46  cents  per  100  pounds,  and  another  car- 
load of  potatoes  from  Mankato,  Minn.,  to  Scranton,  Pa.,  on  which  the 
rate  was  50.2  cents  per  100  pounds.  As  there  were  no  through  rates  in 
force,  the  Good  Thunder  shipment  was  moved  at  the  combination  of 
the  published  rates  to  and  from  Chicago,  and  upon  the  Mankato  ship- 
ment there  was  $13.39  overcharge  above  the  published  combination 
rate  of  47  cents.  In  1889  the  "Soo  Line"  put  in  through  rates  on 
potatoes  from  St.  Paul  and  Minneapolis  to  New  York,  Philadelphia 
and  Boston  of  40  cents  per  100  pounds,  which  were  met  by  the  American 
lines.  The  "Soo  Line'*  kept  the  rate  in  force  until  April,  1898,  when 
it  was  withdrawn,  and  in  June,  1898,  all  lines,  including  the  "Soo 
Line"  put  in  force  rates  of  37  cents  to  New  York,  40  cents  to  Boston, 
35  cents  to  Philadelphia,  and  34  cents  to  Baltimore.  These  rates  were 
not  effective  from  ^lankato  or  from  Good  Thunder,  the  first  station 
south  of  Mankato.  By  most  lines  the  St.  Paul  and  Minneapolis  rates 
to  the  eastern  points  mentioned  applied  as  maximum  rates  to  inter- 
mediate points.  From  September,  1900,  to  April,  1903,  the  Chicago 
Great  Western  had  in  force  a  rate  on  potatoes  from  Mankato  to  east- 
ern seaboard  destinations  2  cents  higher  than  from  St.  Paul,  and  ap- 
parently this  rate  was  also  used  over  the  Chicago  &  Northwestern 
line.  Complainant  cannot  handle  potatoes  at  Mankato  or  Good  Thun- 
der for  these  eastern  shipments  under  the  Chicago  rate  combination. 
At  the  time  of  the  shipments  above  specified  complainant  was  ship- 
ping over  the  Great  Western  and  Northwestern  at  2  cents  above  the 
St.  Paul  rate.  Though  the  through  rates  from  St.  Paul  are  the  result 
of  competition,  they  have  been  long  in  force  as  normal   rates,  ar» 
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reasonable  and  just,  and  as  high  as  could  properly  be  applied  to  this 
traffic.    Held: 

1.  That  defendant's  rates  on  potatoes  in  carlpads  from  Mankato  and 
Good  Thunder  to  Washington,  Scranton,  and  other  eajstem  destinations, 
are  unreasonable  and  unjust,  and  that  the  St.  Paul  rate  may  also  be 
used,  for  the  purposes  of  this  case,  as  a  standard  of  comparison. 

2.  That  reasonable  and  just  rat«s  on  potatoes  in  carloads  from  Man- 
kato  and  Good  Thunder  to  Washington  and  Scranton  would  be  3*J 
cents  to  Scranton  and  38  cents  to  Washington,  and  said  rates  would 
be  4  cents  abf^ve  tlie  rates  from  St.  Paul;  and  defendant  is  also 
recommended  to  put  in  corresponding  rates  from  Biankato  and  Good 
Thunder  to  the   various  eastern   destinations. 

3.  Tliat  complainant  is  entitled  to  reparation  for  excessive  rates 
on  the  shipments  in  question. 

H.  L,  &  J.  ^Y.  Schmitt  for  complainant 
F.  ^^\  Root  for  defendant. 

Report  and  Opinion  of  the  Commissiost. 

Prouty^  Commissioner: 

In  October  1902  the  complainant  shipped  a  carload  of  pota- 
toes by  tlie  line  of  the  defendant  from  Qood  Thunder,  Minne* 
sota,  to  Washington,  D.  O.,  weighing  31,350  pounds  upoa  which 
he  was  compelled  to  pay  a  rate  of  46  cents  per  hundred,  aggre- 
gating $144.21.  During  the  same  month  he  shipped  a  second 
carload  of  potatoes  from  Mankato,  Minnesota,  to  Scranton, 
Pennsylvania,  containing  43,400  pounds  upon  which  freight 
charges  were  assessed  at  the  rate  of  50.2  cents  per  hundred 
pounds,  in  all  $217.87.  Good  Thunder  is  the  first  station 
south  of  Mankato  on  the  line  of  the  defendant  going  towards 
Chicago. 

At  the  time  of  these  shipments  there  was  no  published  through 
rate  by  the  defendant  line  from  either  Good  Thunder  or  Man- 
kato to  the  eastern  seaboard,  the  rate  l)eing  determined  by  the 
combination  upon  Chicago.  Under  the  Western  Classification 
potatoes  are  classified  in  class  C,  while  under  the  Ofiicial  Claa- 
sification  they  are  fifth  class.  There  were  in  effect  no  commod- 
ity ratios  oil  potatoes  either  to  Chicago  or  from  Chicago  to  the 
east,  and  these  shipments  moved  under  the  regular  class  rates, 
which  were  in  case  of  the  first  shipment,  from  Good  Thunder 
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to  Chicago,  19  cents  and  from  Chicago  to  Washington  27  cents, 
or  46  cents  from  Good  Thunder  to  Washington.  The 
charges  upon  this  carload  were,  therefore,  properly  assessed 
according  to  the  published  schedule. 

The  class  rate  from  Mankato  to  Chicago  was  19  cents  and 
from  Chicago  to  Scranton  28  cents,  making  a  through  rate  from 
Mankato  to  Scranton  of  47  cents.  According  to  the  published 
schedule  the  total  freight  upon  that  car  should  have  been  $203.98 
or  $13.89  less  than  the  sum  actually  collected.  It  did  not  ap- 
pear for  what  reason  the  overcharge  in  question  was  made, 
nor  whether  the  defendant  ever  received  any  portion  of  the  ex- 
cess above  the  published  rate. 

While  there  was  no  question  but  that  the  published  rates 
by  the  line  of  the  defendant  were  as  above  stated,  the  com- 
plainant insisted  that  these  rates  were  unjust  and  unreasonable, 
that  the  rate  from  Good  Thunder  to  Washington  should  have 
been  36  cents  per  hundred  pounds  and  from  Mankato  to  Scran- 
ton 37  cents  per  hundred  pounds,  and  that  he  should  be  award- 
ed reparation  by  the  amount  of  the  difference  between  the 
freight  actually  collecte«l  and  what  would  have  accrued  had  the 
defendant  published  and  put  in  effect  the  last-named  rates. 

In  1890  this  Commission  held  in  what  is  kno\\Ti  as  the 
Mankato  Case,  4  I.  C.  C.  Kep.  79,  3  Inters.  Com.  Kep.  115, 
that  rates  from  Chicago  to  Mankato  ought  not  to  exceed  those 
to  Waterville,  St.  Paul,  Minneapolis  and  corresponding  points 
by  more  than  10  per  cent.  While  the  schedule  of  rates  in  effect 
when  the  complaint  was  filed  had  established  a  much  wider 
difference  than  this  the  Mankato  rates  had  been  reduced 
previous  to  the  publication  of  the  decision  of  the 
Conmiission  so  that  the  relation  then  in  effect  was  substantially 
that  which  the  Commission  approved.  This  relation  between 
Mankato  and  St.  Paul  has  been  observed  in  the  main  ever  since 
both  upon  rates  from  Chicago  to  Mankato  and  St.  Paul  and 
upon  those  in  the  reverse  direction.  The  class  rate  on  potatoes 
from  St.  Paul  to  Chicago  is  17  cents  and  in  compliance  with 
the  above  rule  the  rate  from  Mankato  to  Chicago  has  been  estab- 
lished at  19  cents,  two  cents  above  the  St  Paul  rate.  In  case 
of  most  commodities,  the  notable  exception  being  grain  and  the 
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products  of  grain,  rates  from  St.  Paul  to  the  Atlantic  Seaboard 
are  made  by  the  combination  on  Chicago.  Potatoes,  however, 
take  a  joint  through  rate  from  St  Paul  to  Xew  York  of  37  centa 
a  himdred  poimds,  which  is  less  by  10  cents  per  hundred  poimds 
than  the  Chicago  combination.  The  contention  of  the  complain- 
ant is  that  the  defendant  should  apply  the  two  cent  differential 
to  this  joint  potato  rate  to  the  Atlantic  Seaboard  in  the  same  man- 
ner that  it  is  applied  to  the  local  rate  from  St.  Paul  to  Chicago, 
thus  giving  Mankato  a  rate  of  39  cents  to  New  York,  which 
by  the  application  of  the  seaboard  differentials  would  make  the 
Washington  rate  36  cents  and  the  Scranton  rate  37  cents.  The 
real  question,  therefore,  is  whether  carriers  should  extend  to 
Mankato  the  through  rate  w^hich  they  have  established  from  St 
Paul.  The  defendant  replies  that  this  ought  not  to  be,  because 
the  St.  Paul  rate  has  been  made  by  it  and  other  American  lines 
to  meet  the  rate  from  St.  Paul  to  the  Atlantic  Seaboard  by  the 
Canadian  Pacific  Line;  that  this  competitive  condition,  which 
exists  at  St  Paul  and  does  not  exist  at  Mankato,  absolves  it 
from  its  obligations  to  maintain  the  relation  in  rates  between 
St.  Paul  and  Mankato  w^hich  ordinarily  obtains. 

The  Minneapolis,  St  Paul  &  Sault  Ste.  Marie  Railway,  or- 
dinarily knowTi  as  the  "Soo  Line,"  extends  from  Minneapolis 
and  St.  Paul  northeasterly  to  Sault  Ste.  Marie,  Michigan.  It 
there  connects  with  the  Canadian  Pacific  Railway,  which  runs 
easterly  through  Canada  and  finally  connects  in  the  eastern  part 
of  the  United  States  at  different  points  with  various  American 
lines  of  raihvay,  by  which  access  is  had  to  the  Atlantic  Seaboard, 
Many  lines  of  railroad  extend  from  St  Paul  to  Chicago,  where 
they  connect  with  numerous  other  lines  extending  from  Chicago 
to  the  Atlantic  Seaboard.  Traffic  can  therefore  pass  from  St 
Paul  to  J^'ew  York  and  corresponding  points  either  by  the  Cana- 
dian line,  leaving  St.  Paul  over  the  Soo  or  by  the  American 
lines  from  St  Paul  to  Chicago  and  thence  east  The  distance 
from  St  Paul  to  New  York  is  somewhat  greater  by  the  short 
Canadian  line  than  by  the  short  American  line,  being  140(5  in 
the  former  as  against  1321  in  the  latter  case.  The  distance  to 
Boston  would  be  about  the  same  by  the  Canadian  and  American 
routes. 
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The  testimony  was  meager  as  to  the  general  conditions  sur- 
rounding this  particular  traffic,  but  it  did  fairly  appear  that 
potatoes  were  extensively  grown  in  Minnesota,  especially  to  t'le 
northwest  of  St.  Paul,  and  that  large  quantities  of  this  vege- 
table were  shipped  east  through  St.  Paul.  This  traffic  seems 
to  reach  St  Paul  mainly  by  the  Soo  Line,  which  extends  west 
as  well  as  east,  and  by  the  Great  K'orthem  and  Northern  Pacific. 
Traffic  reaching  St.  Paul  over  the  Soo  may  be  carried  east  either 
by  that  line  or  by  its  competitors.  That  arriving  by  the  Gr«*dt 
Xorthem  and  Xorthern  Pacific  necessarily  goes  to  some  other 
line  at  St.  Paul.  It  was  said  that  the  amount  of  this  traffic 
was  large,  reaching  8,000  carloads  annually. 

Mankato  is  a  to\vn  of  some  thirteen  or  fourteen  thousand 
people,  situated  about  100  mile^  to  the  southwest  of  St.  Paul. 
It  is  the  most  considerable  shipping  point  in  that  section  next 
to  St.  Paul  and  ^linneapolis.  Potatoes  are  not  gro\vn  in  that 
vicinity  to  the  same  extent  that  they  are  farther  north,  but  con- 
siderable quantities  are  raised  thereabouts  and  Mankato  is  the 
town  at  which  many  of  these  are  naturally  marketed.  The 
amount  of  this  traffic  there  would  not,  however,  under  the  most 
favorable  rates  reach  proportions  at  all  comparable  with  that  of 
St.  Paul  and  Minneapolis.  The  rates  from  these  two  latter 
towns  are  the  same,  and  they  are  spoken  of  in  this  report  col- 
lectively as  St.  Paul. 

ISTone  of  the  witnesses  had  any  very  definite  knowledge  of 
the  history  of  these  potato  rates.  They  were  of  the  impression 
that  the  rates  had  been  first  made  by  the  American  lines  to  meet 
a  rate  established  by  the  Canadian  line,  but  they  did  not  know 
why  that  rate  was  established,  nor  when,  nor  how  long  the  pres- 
ent adjustment  of  rates  had  been  in  force. 

An  examination  of  the  files  of  this  Commission  shows  that 
the  first  through  rate  was  published  by  the  Soo  Line  September 
22,  1889,  and  was  40  cents  per  hundred  pounds  to  New  York, 
Boston  and  Philadelphia.  This  rate,  with  some  slight  inter- 
ruption, was  continued  in  force  by  tliat  road  until  April  30, 
1898,  when  it  was  withdrawn.  The  various  American  lines 
seem  to  have  met  this  rate  in  the  latter  part  of  September,  or 
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the  first  part  of  October,  1889  by  similar  tariffs,  and  their  rates 
were  generally  continued  in  effect  until  the  Spring  of  1898. 

On  June  13,  1898,  The  Western  Freight  Association,  in  be- 
half of  all  the  lines  leading  from  St  Paul  east,  including  the 
Soo  line,  published  a  rate  of  37  cents  to  New  York,  40  cents  to 
Boston,  35  cents  to  Philadelphia  and  34  cents  to  Baltimore. 
This,  it  will  be  seen,  is  a  base  rate  of  37  cents  to  New  York 
with  the  usual  differentials.  That  rate  has  ever  since  been  and 
still  is  in  force. 

The  Soo  line  in  its  tariffs  from  1889  down  to  1898  uniformly 
applied  the  through  rate  as  a  maximum  at  intermediate  points, 
and  all  the  American  lines  which  met  that  rate  did  the  same 
thing  previous  to  June  13,  J.898.  The  tariff  of  that  date, 
filed  by  the  Western  Freight  Association,  made  no  mention  of 
intermediate  territory.  Of  the  lines  interested,  however,  the 
Northwestern,  the  Chicago,  Milwaukee  &  St.  Paul,  the  Wiscon- 
sin Central  and  the  Chicago  Great  Western  have  either  filed 
copies  of  the  tariffs  of  the  Western  Freight  Association  or  tar- 
iffs of  their  own,  making  the  through  rate  from  St.  Paul  apply 
as  a  maximum  at  intermediate  points.  The  Soo  Line,  the 
Burlington  and  the  Eock  Island  have  not,  apparently,  observed 
that  rule. 

From  the  meager  statement  of  facts  before  us  in  connection 
with  an  examination  of  these  tariffs,  it  seems  probable,  and  we 
find,  that  the  Canadian  Pacific  took  the  initiative  in  1889  in 
making  this  joint  through  rate  on  potatoes  from  St  Paul  to  the 
Atlantic  Seaboard.  We  think  and  find,  however,  that  this 
was  not  by  reason  of  competitive  transportation  conditions  at 
St.  Paul  principally,  but  because,  in  the  opinion  of  that  Com- 
pany, the  commodity  in  question  could  not  compete  in  eastern 
markets  unless  given  a  low  rate.  This  tariff  has  been  maintained 
at  substantially  the  same  figure  for  16  years.  During  that 
time  it  has  been  subject  to  no  fluctuation  of  any  account  It 
has  produced  no  rate  wars.  Since  1898  all  the  lines  have  united 
in  agreeing  upon  and  maintaining  it.  Potatoes  are  an  article 
of  comparatively  low  value.  They  are  grown  in  large  quantities 
in  the  east  and  in  intermediate  territory  between  St.  Paul 
and  the  eastern  seaboard.      If  Minnesota-grown  potatoes  are 
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to  compete  with  others  upon  the  Atlantic  Coast,  a  distance  of 
about  1300  miles,  they  must  move  at  a  low  rate.  The  rate  from 
St  Paul  to  Chicago  is  the  regular  class  rate  and  the  rate  from 
Chicago  to  the  seaboard  is  again  the  class  rate.  If  this  com-^ 
modity  is  to  move  this  distance  and  to  compete  at  the  end  of 
the  haul  with  a  similar  commodity  produced  much  nearer 
the  point  of  consumption,  it  must  almost  of  necessity  be  given 
a  rate  of  transportation  which  is  lower  than  the  ordinary  clasj; 
rate  established  for  much  shorter  distances.  While  this  rate 
is  certainly  a  low  one  yielding  about  5.5  mills  per  ton-mile,  it 
cannot  when  all  the  conditions  are  taken  into  account  be  re- 
garded as  phenomenally  low.  We  think  and  find  that  this  St. 
Paul  rate  to  the  seaboard  is  under  all  the  circumstances  a  just 
and  reasonable  one. 

It  should  be  noted  that  while  many  of  the  low  rates  be- 
tween St.  Paul  and  the  east  in  both  directions  are  due  to  water 
competition,  the  witnesses  for  the  defendant  all  testified  that  this 
species  of  transportation  produced  no  effect  whatever  upon  the 
rate  in  controversy. 

The  question  now  arises  whether  this  rate  should  be  extend- 
ed to  Mankato  or  whether  it  is  just  and  reasonable  to  impose 
upon  shipments  of  potatoes  from  that  point  the  rate  produced 
by  the  Chicago  combination.  In  our  opinion  it  is  not.  The 
same  reasons  which  have  given  to  St.  Paul  a  better  rate  than 
the  combination,  require  similar  treatment  for  Mankato.  The 
distance  from  Mankato  by  most  lines  is  no  greater  than  from 
St.  Paul.  The  traffic  would  pass  for  the  greater  part  of  the 
distance  over  exactly  the  same  road  and  in  the  same  trains^ 
whether  it  was  originally  taken  up  at  St.  Paul  or  Mankato. 
The  actual  cost  of  the  carriage  from  one  point  differs  but 
slightly  with  that  from  the  other.  If  potatoes  marketed  at  St. 
Paul  cannot  compete  in  the  east  without  a  low  rate,  the  same- 
thing  is  true  of  potatoes  when  marketed  at  Mankato.  The  de- 
fendant, along  with  other  carriers,  by  putting  in  this  rate  from 
St.  Paul  and  engaging  in  this  traffic  under  that  rate  shows 
that  it  is  a  desirable  traffic  upon  those  terms.  Considering 
the  nature  of  the  freight,  the  distance  which  it  must  be  hauled^ 
the  competition  which  it  must  meet,  and  the  fact  that  similar 
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territory  has  been  given  a  low  rate  by  the  defendant,  we  find 
that  it  is  unreasonable  and  unjust  to  impose  upon  Mankato 
the  full  combination  of  these  locals.  This  is  in  line  with  the 
holding  of  the  United  States  Supreme  Court  in  Minneapolis 
&  St,  L.  R.  Co.  V.  Minnesota,  186  U.  S.  257,  262,  46  L.  ed. 
1152,  1155,  22  L.  ed.  900. 

By  just  how  much  less  than  the  combination  the  rate  from 
Mankato  ought  to  be  is  a  difficult  question.  It  is  impossible 
to  state  upon  any  satisfactory  basis  exactly  what  would  be  in  and 
of  itself  a  just  rate  upon  potatoes  from  Mankato  to  New  York. 
All  rates  are  made  in  relation  to  other  rates  and  ordinarily 
that  relation  should  be  maintained.  It  was  originally  held  that 
rates  between  St.  Paul  and  Chicago  might  be  less  than  those 
between  Mankato  and  Chicago  because  there  were  competitive 
<jonditions  at  St.  Paul  which  did  not  obtain  at  Mankato.  The 
competition  in  that  case  was  between  lines  which  ended  at 
Chicago.  In  this  case  a  new  and  additional  element  is  intro- 
<luced  since  the  line  which  first  made  the  through  rate  does  not 
touch  Chicago  on  its  way  to  the  Seaboard. 

We  are  satisfied  that  substantial  justice  would  be  done  if 
the  principle  of  the  original  Mankato  case  were  extended  to 
this  rate.  In  that  case  a  difference  of  10  per  cent  against  Man- 
kato was  approved.  This  would  establish  a  rate  of  approxi- 
mately 41  cents  on  potatoes  by  the  defendant  line  to  New  York, 
and  39  cents  to  Scranton,  which  takes  the  Philadelphia  rate  and 
38  cents  to  Washington,  which  takes  the  Baltimore  rate.  We 
find  as  a  fact  that  at  the  time  of  the  complainant's  shipments 
in  1902  these  would  have  been  just  and  reasonable  rates  and 
that  the  rates  actually  charged  were  unjust  and  unreasonable 
by  the  amount  of  the  difference.  We  further  find  that  at  the 
present  time  41  cents  from  Mankato  to  New  York  with  the  usual 
seaboard  differentials  is  a  just  and  reasonable  rate.  We  also 
find  that  at  the  time  of  these  shipments  the  defendant  had  au- 
thority froan  its  eastern  connections  to  publish  and  maintain 
from  Mankato  a  through  rate  upon  the  same  basis  of  divisions 
£L3  was  in  force  from  St  Paul. 

Computing  upon  this  basis,  the  complainant  paid  upon  the 
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car  shipped  to  Washington  $25.08  and  upon  the  car  shipped  to 
Scranton  $48.61  more  than  he  should  have  been  required  to  pay. 

The  complainant  testified  that  he  had  repeatedly  made  ship- 
ments from  Mankato  to  the  Atlantic  Seaboard  over  both  the 
Chicago  Great  Western  and  the  K'orthwestern  lines  at  a  rate  of 
2  cents  above  the  St.  Paul  rate.  An  examination  of  our  tar- 
iffs show  that  tlie  Chicago  Great  Western  Railway  had  in  effect, 
September  10,  1900,  a  "consolidated  potato  tariff"  by  which  it 
named  the  same  rate  from  St.  Paul  to  seaboard  destinations  as 
that  made  by  the  tariff  of  the  AVestern  Freight  Association  pre- 
viously referred  to,  and  that  by  the  terms  of  this  tariff  the  rate 
from  Mankato  was  made  2  cents  higher  than  that  from  St  Paul, 
This  Mankato  rate  was  withdrawn  April  15,  1903.  Appar- 
ently the  Northwestern  line  has  never  filed  with  the  Commission 
any  tariff  naming  a  lower  rate  from  Mankato  than  the  combi- 
nation of  locals;  but  we  think  the  complainant  can  hardly  be 
mistaken  in  his  statement  that  he  has  actually  made  shipments  at 
the  lower  rate. 

The  complainant  also  testified  that  he  could  not  handle  pota- 
toes from  the  vicinity  of  Mankato  upon  the  Chicago  combina- 
tion. We  so  find,  and  this  is  one  reason  for  our  previous  find- 
ing that  this  commodity  should  be  given  a  rate  below  the  com- 
bination. 

At  the  time  of  the  shipments  in  question  the  complainant  was 
shipping  via  the  Chicago  Great  AYestem  and  the  Xorthwestern 
lines  at  a  rate  two  cents  higher  than  that  from  St.  Paul,  and 
he  supposed  when  these  shipments  were  made  that  the  rate  over 
the  line  of  the  defendant  was  the  same.  As  soon  as  he  ascer- 
tained the  contrary  he  protested  against  the  charge  which  was 
made  and  filed  claim  for  the  alleged  overcharge. 

Conclusions. 

If  the  rate  on  potatoes  from  St.  Paul  to  Atlantic  Seaboard 
points  was  made  by  the  Canadian  Pacific  line  alone,  independ- 
ent of  the  defendant,  it  might  be  urged,  upon  the  strength  of  the 
decisions  of  the  Supreme  Court  of  the  United  States,  that  the 
defendant  could  meet  that  rate  without  regard  to  competitive 
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territory  served  by  it  In  such  case  it  could  with  truth  be  said 
that  St.  Paul  would  enjoy  the  lower  rate  in  any  event  and 
that  Mankato  was  in  no  respect  injured  by  the  fact  that  the 
defendant  participated  in  the  traffic.  That  would  in  substance^ 
be  the  Chaticmooga  Case,  181  U.  S.  1,  45  L.  ed.  719,  21  Sup.  CL 
Rep.  51G. 

Such  is  not,  however,  by  any  means,  the  case  before  ua. 
The  Canadian  Pacific  line  maintained  for  some  nine  years  a 
rate  of  40  cents  to  3few  York  and  Philadelphia,  It  published 
no  rate  to  Baltimore.  The  rates  in  question  are  37  cents  to 
Xew  York,  35  cents  to  Philadelphia,  and  34  cents  to  Baltimore. 
Xot  only  did  the  Canadian  Pacific  never  publish  these  rates, 
but  it  is  reasonably  certiiin  that  it  never  would  have  published 
thom  but  for  the  action  of  the  American  lines,  of  which  the  de- 
fendant is  an  important  member.  When  these  rates  \\'ere 
fir.^t  established  by  the  Western  Freight  Association  in  behalf  of 
all  lines  it  could  be  said  with  much  more  propriety  that  the 
Canadian  line  met  ihe  rate  of  the  defendant  to  Now  York, 
Philadelpliia  and  Baltimore  than  that  the  American  line  met 
the  rate  of  the  Canadian  Pacific  to  those  points.  These  rates 
are  the  outgrowth  of  a  variety  of  competitive  conditions;  of 
market  competition,  of  competition  between  carriers,  of  com- 
petition upon  the  Atlantic  Sealioard,  and  of  competition  at 
St.  Paul.  Some  of  these  competitive  forces  act  equally  in  case 
of  both  St.  Paul  and  Mankato.  Some  apply  mostly  to  SK 
Paul.  In  some  the  defendant  is  an  important  factor,  and  in 
some  it  is  not  concerned. 

It  is  important,  however,  to  notice  that  the  result  of  all 
this  comi>etition  is  a  normal  rate.  We  have  found  that  thi& 
rate  from  St.  Paul  to  the  East  is  reasonable  and  just  and  as 
high  as  could  be  properly  applied  to  the  movement  of  this  traf- 
fic. It  follows,  therefore,  that  it  may  be  used  as  a  standard  of 
comparison  with  the  Mankato  rate  when  proper  allowance  has 
rjeen  made  for  the  greater  competition  at  St.  Paul. 

We  have  found,  independently  of  the  St  Paul  rate,  that 
the  rate  on  potatoes  from  Mankato  should  be  less  than  the  Chi- 
cago combination,  but  we  have  used  the  rate  from  St.  Paul  for 
the  purpose  of  establishing  the  amount  of  the  reduction.     The 
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above  holding  applies  to  this  case  alone.  We  express  no  opinion 
as  to  what  relation  should  obtain  between  St.  Paul  and  Mankato 
if  through  rates  were  generally  published,  nor  do  we  hold 
that  a  ease  might  not  arise  in  which  the  defendant  could  prop- 
erly maie  its  St.  Paul  rate  without  any  reference  to  Mankato. 
It  has  been  found  that  the  defendant  might  and  should  have 
established  a  rate  from  Mankato  to  Scranton  of  39  cents  and  to 
Washington  of  38  cents  per  hundred  pounds,  applicable  to  the 
shipments  of  the  complainant,  and  that  by  its  failure  to  do  so 
the  complainant  has  been  damaged  to  the  amount  of  $73.69. 
An  order  should  issue  directing  the  payment  of  this  sum 
with  interest  from  November  1,  1892.  It  has  also  been 
found  that  the  defendant  should  at  the  present  time  put  in 
effect  corresponding  rates  from  Mankato  to  eastern  destina- 
tions, but  it  is  difficult  to  see  how  in  the  present  state  of  the 
law  this  Commission  can  make  any  order  which  will  be  effectual 
in  tlie  premises.  It  can  only  recommend  that  this  be  done. 
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No.  806. 
THE  FRED  G.  CLARK  COMPANY 

V. 

LAKE  SHORE  &  [MICHIGAN  SOUTHERN  RAILWAY 
COMPANY;  NEW  YORK  CENTRAL  &  HUDSON 
RIVER  RAILROAD  COMPANY;  LEHIGH  VAL- 
LEY RAILROAD  COMPANY;  DELAWARE  &  HUD- 
SON COMPANY;  BOSTON  &  MAINE  RAILROAD; 
and  NEW  YORK,  NEW  HAVEN  &  HARTFORD 
RAILROAD  COMPANY. 


No.  796. 


WAVERLY  OIL  WORKS 

V. 

PENNSYLVANIA  RAILROAD  COMPANY;  DELA- 
WARE &  HUDSON  COMPANY;  BOSTON  &  AL- 
BANY RAILROAD  COMPANY;  and  NEW  YORK^ 
NEW  HAVEN  &  HARTFORD  RMLROAD  COM- 
PANY. 


Decided  February  H,  1906. 


The  N.  Y.,  N.  H.  &  H.  R.  Co.,  called  the  New  Haven  Co.,  refuaw 
to  make  and  iiiiiiiilain  joint  tlirou^h  rates  on  petroleum  and  its  pro- 
ductd  from  Cleveland,  O.,  Pittsburg,  Pa.,  and  other  points  in  Penn- 
sylvania and  Ohio,  to  points  roac-licd  by  its  line  in  New  England., 
and  on  all  such  traHic  innists  upon  exacting  the  local  charges  front 
junction  points  with  other  carrierH  lo  the  various  destinations.  The 
New  Haven  Co.  does  participate  in  through  rates  to  New  England 
points  on  other  Iraffic  generally.  Ordinarily  the  rate  to  Boston 
applie!!  to  ])oint<i  in  AlassachuHetts  and  Connecticut,  including  junction 
points  with  the  New  Haven  Co.,  and  it  results  that  its  refusal  to- 
join  in  through  rates  on  petroleum  and  its  products  operates  to  in- 
crease the   rate  by  tlie  amount  of    its  local  charge.     The  Standard 
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Oil  Co.  brings  crude  oil  by  pipe  line  to  its  seaboard  refineries  and 
sends  the  refined  oil  and  the  products  by  tank  steamers  to  distributing 
stations  at  Wilson  Point,  Conn.,  and  India  Point,  R.  I.,  and  also 
has  distributing  stations  at  New  London,  Conn.,  and  East  Boston^ 
Mass.  From  the  distributing  stations  the  oil  and  products  are  shipped 
out  locally  to  interior  points.  Independent  shippers,  like  complain- 
ants, are  obliged  to  send  shipments  by  rail  to  the  same  destinations. 
The  combination  rates  on  petroleum  and  its  products  from  Cleveland 
and  Pittsburg  to  points  reached  by  the  New  Haven  Co.  result  in- 
unreasonable  and  unjust  rates.  The  refusal  of  the  New  Haven  Co. 
to  consent  to  and  participate  in  through  rates  on  that  traffic  is  un- 
just and  unreasonable,  and  the  situation  is  such  as  to  operate  greatly 
to  the  advantage  of  the  Standard  Oil  Co.  There  is  no  competitive- 
relation  between  petroleum  and  its  products  on  the  one  hand  and 
other  articles  of  traffic  on  the  other,  and  the  failure  of  the  New  Haven 
Co.  to  provide  joint  rates  on  petroleum  and  its  products,  while  main- 
taining joint  rates  on  other  traffic,  does  not  constitute  wrongful 
preference  and  advantage.  The  Act  to  regulate  commerce  does  not 
authorize  the  Commission  to  compel  the  establishment  of  joint  rates 
by  connecting  carriers,  nor  to  prescril)e  the  divisions  of  joint  rates 
or  the  conditions  of  interchange  in  case  the  connecting  carriers  fail 
to  agree  in  respect  thereto;  and  it  follows,  notwithstanding  the  com- 
bination rates  complained  of  are  unjust  and  unreasonable  and  the- 
general  shipping  situation  is  such  as  to  work  a  practical  monopoly 
in  favor  of  the  Standard  Oil  Company,  that  relief  can  not  be  af 
lorded  by  the  Commission  and  the  complaint  must  be  dismissed. 

F.  A.  Quail  for  Fred  G.  Clark  Company  and  Waverly  Oil 
Works. 

F.  J,  Jerome  for  Lake  Shore  &  Michigan  Southern  Railway 
Company. 

E,  J,  Rich  for  Boston  &  Maine  Eailroad. 

J,  J,  Brooks  for  Pennsylvania  Railroad  Company. 

E,  G,  Buckland  for  New  York,  New  Haven  &  Hartford  Rail- 
road Company. 

Report  and  Opinion  of  the  Commission. 

Prouty,  Commissioner: 

The  complaint  in  both  of  the  above  cases  is  the  same  and  is 
that  the  New  York,  New  Haven  &  Hartford  Railroad  Company, 
known  in  this  report  as  the  New  Haven  Company,  declines 
to  make  joint  through  rates  on  petroleum  and  the  products  of 
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petroleum,  while  it  makes  such  rates  on  most  other  commodities, 
thereby  imposing  unreasonable  transportation  charges  upon 
petroleum  and  its  products  and  discriminating  against  the  in- 
dependent refiners  of  petroleum  in  favor  of  the  Standard  Oil 
Company.  The  Waverly  Oil  Works  claims  reparation  in  re- 
spect of  a  specific  shipment  from  Pittsburg,  Pennsylvania,  to 
Waterbury,  Connecticut,  but  this  shipment  appears  to  have 
passed  over  a  route  in  connection  with  which  the  New  Haven 
Company  has  no  joint  tariffs  whatever,  so  that  this  branch  of 
the  case  is  not  presented  by  the  record,  and  will  not  be  con- 
sidered. 

The  Fred  G.  Clark  Company  is  located  at  Cleveland,  Ohio, 
and  is  a  corporation.  It  deals  to  some  extent  in  illuminating 
oil  but  handles  principally  lubricating  oil  and  other  oils  of  vari- 
ous kinds  which  are  not  illuminating.  The  company  owns  and 
operates  a  refinery  of  its  own,  but  the  greater  part  of  its  busi- 
ness is  the  jobbing  of  other  manufacturers'  products.  The 
Waverly  Oil  Works  is  situated  near  Pittsburg  in  the  Pennsyl- 
vania oil  fields  where  it  operates  a  refinery  of  its  own.  It  sells 
the  entire  product  of  that  refinery  and  we  do  not  understand 
that  it  handles  other  oil  in  addition  to  its  own  product 

Rates  on  nearly  all  commodities  from  Cleveland  and  Pitts- 
l)urg  into  New  Haven  territory  are  the  Boston  rates;  that  is, 
the  interior  destination  takes  the  same  rate  which  applies  to 
Boston.  In  case  of  petroleum  and  the  products  of  petroleum 
the  New  Haven  Company  declines  to  make  such  joint  rates  and 
insists  upon  receiving  its  local  rate  from  the  point  at  which 
the  shipment  is  delivered  to  it  This  applies  to  Boston  as  well 
as  points  taking  Boston  rates. 

Traffic  from  the  sections  under  consideration  may  reanh  the 
New  Haven  road  at  various  junction  points.  Coming  by  the 
Pennsylvania  or  the  Central  of  New  Jersey  it  would  be  de- 
livered to  it  at  Jersey  City  upon  the  western  bank  of  the  Hudson 
River.  From  there  the  car  is  transported  by  floats  to  the  Har- 
lem River  Yards  of  the  New  Haven  Company.  From  the  Dela- 
ware &  Hudson,  the  Erie,  and  the  Lackawanna  roads,  freight 
was  formerly  received  by  the  New  Haven  Company  upon  the 
west  bank  of  the  Hudson  River  at  Newburgh,  and  thence  trans- 
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ported  by  floats  across  the  river  to  its  tracks  upon  the  eastern 
bank.  At  the  present  time  the  New  Haven  Company,  through 
its  acquisition  of  the  Central  New  England  Railroad,  operates 
a  line  over  the  Poughkeepsie  Bridge,  and  an  arrangement  has 
been  made  by  which  all  freight  formerly  received  at  Newburgh 
and  ferried  across  the  river  is  now  taken  over  that  bridge. 
Traffic  entering  Xew  England  by  the  Boston  &  Albany  Rail- 
road, now  operated  by  the  New  York  Central,  reaches  the  New 
Haven  at  Pittsfield,  Springfield,  Worcester  and  other  junction 
points,  while  the  Fitchburg  Railroad,  now  controlled  by  the 
Boston  &  Maine,  connects  with  the  New  Haven  at  Turner^s 
Falls,  Fitchburg  and  several  other  places. 

Whenever  petroleum  or  its  products  are  shipped  from  the 
west  to  New  Haven  territory  they  must  pay  the  rate  to  the 
junction  point  and  the  local  rate  from  the  junction  point.  The 
rate  to  all  junction  points  upon  the  Boston  &  Albany  and  the 
Fitchburg  is  the  Boston  rate,  that  to  the  jimction  point  via  the 
Poughkeepsie  Bridge  and  at  New  York  City  is  apparently  the 
New  York  rate.  It  will  be  seen,  therefore,  that  the  effect  of 
this  refusal  to  pro-rate  upon  the  cost  of  transporting  petroleum 
and  its  products  from  the  oil  fields  of  Pennsylvania  and  Ohio 
is  to  increase  the  freight  by  substantially  the  New  Haven  local 
rate.  For  example  the  rate  on  petroleum  from  Cleveland  to 
Boston  at  the  present  time  is  23%  cents  per  hundred  pounds. 
A  shipment  moving  by  the  New  York  Central  Lines,  destined 
to  Hartford,  Conn.,  would  perhaps  be  delivered  to  the  New 
Haven  Company  at  Springfield,  and  in  that  event  would  pay 
a  rate  of  231/^  cents  up  to  Springfield  and  the  local  rate  from 
Springfield  of  5  cents,  making  a  total  through  charge  of 
28%  cents,  while  under  the  rule  applicable  to  other  commodities 
the  total  charge  from  Cleveland  to  Hartford  would  have  been 
23%  cents,  the  Boston  rate. 

The  effect  of  the  refusal  of  the  New  Haven  Company  to  pro- 
rate on  shipments  of  petroleum  and  its  products  is  well  illustra- 
ted by  a  case  which  was  recently  brought  to  the  attention  of  the 
Commission.  The  Pennsylvania  Railroad  Company  in  connec- 
tion with  various  New  England  roads  publishes  a  joint  tariff 
naming  through  rates  from  Philadelphia  to  points  in  New  Eng- 
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land.  In  this  tariflF  the  New  Haven  road  joins,  with  the  usua* 
exception  as  to  petroleum,  AMiile  the  Central  New  England 
Railway  was  an  independent  line  it  joined  in  these  through 
tariffs  and  tlie  products  of  petroleum  could  be  shipped  by  tliat 
line  from  Philadelphia  to  Hartford  at  the  regular  third  class 
rate  of  ID  cents  in  less  than  carload  lots.  While  this  tariff  was 
in  force  a  shipment  of  five  barrels  of  petroleum  lubricating  oil 
weighing  2,000  pounds  was  made  from  Philadelphia  to  Hart- 
ford, the  freight  charge  btung  $3.80.  After  the  Central  New 
England  had  passed  under  the  control  of  the  New  Haven  and 
after  the  joint  rate  on  petroleum  had  been  withdrawn  a  sec- 
ond shipment  of  five  barrels  weighing  2,000  pounds  was  made. 
The  lowest  rate  now  applicable  to  this  shipment  was  the  sum 
of  the  locals  via  Jersey  City,  being  15  cents  from  Philadelphia 
to  Jersey  City  and  10  cents  from  Jersey  City  to  Hartford,  a 
total  rate  of  34  cents  per  hundred  pounds,  resulting  in  a  total 
freight  charge  of  $C.SO.  The  absorption  of  tlie  C<3ntral  New 
England  ])y  its  comj^titor  and  the  cancelling  of  its  tariff  on 
petndeum  had  increased  the  freight  on  this  shipment  almoBt 
100  per  cent.  It  may  be  noted  that  five  barrels  of  lard  oil  of  the 
same  weight  used  for  lubricating  purposes  might  still  be  sent 
from  Philadelphia  to  Hartford  for  $3.80,  although  the  value 
of  that  oil  would  be  several  times  greater  than  that  of  the  petro- 
leimfi  oil  and  although  it  is  in  no  respect  more  desirable  freight 
to  handle. 

The  general  effect  of  this  refusal  on  the  part  of  the  New 
Haven  company  to  join  in  through  rates  is,  as  already  said,  to 
incn^ase  the  cost  of  transporting  petroleum  and  its  products 
from  l^ittsl^urg,  Cleveland  and  similar  ixnnts  to  destinations 
in  New  Haven  territory  by  substantially  tlie  amount  of  the 
IfK'al  rate.  This  would  vary  according  to  the  ultimate  desti- 
nation from  5  conts  to  15  cents  jier  hundred  pounds.  It  is 
I)rnl;)ably  safe  to  say  that  on  the  average  the  transportation 
charge  is  increased  by  this  means  from  8  to  9  cents  per  hundred 
pounds. 

The  complainants  insist  that  the  pui-pose  and  effect  of  the 
action  complained  of  upon  the  part  of  the  New  Haven  Company 
are  tu  give  the  Standard  Oil  Company  a  monopoly  of  its  terri- 
tory. 
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It  is  sufficiently  correct  for  the  purposes  of  this  report  to  treat 
the  petroleum  which  supplies  New  England  with  gasoline  and 
illuminating  oils  as  originating  at  Pittsburg  and  Cleveland,  and 
until  the  discovery  of  the  Texas  oil  fields  the  same  was  true  of 
lubricating  and  fuel  oils.  The  complainants  refine  this  petro- 
leum at  Cleveland  and  Pittsburg  and  ship  the  product  east  by 
rail.  The  Standard  Oil  Company  also  maintains  extensive  re- 
fineries in  the  same  vicinity,  but  oils  handled  by  that  company 
in  the  east  are  for  the  most  part  pumped  through  pipe  lines  to 
the  seaboard  either  before  or  after  refining. 

The  products  of  petroleum  sold  by  the  Standard  Oil  Com- 
pany in  ?^'ew  Haven  territory  are  mainly  distributed  from  Wil- 
son Point  and  India  Point.  Wikon  Point  is  upon  the  coast 
a  few  miles  from  South  Xorwalk,  Conn. ;  India  Point  is  in  the 
vicinity  of  Providence,  R.  I.  Most  of  the  shipments  from  these 
points  are  in  tank  cars  but  some  are  in  barrels  usually  in  car- 
load lots.  The  testimony  shows  that  the  Standard  Oil  Com- 
pany also  has  a  distributing  station  at  New  London,  Conn., 
on  the  tracks  of  the  New  London  &  Northern  Railway,  con- 
trolled by  the  Central  Vermont  Railway  Company,  and  another 
tank  station  at  East  Boston  on  the  tracks  of  the  Boston  &  Al- 
bany  Railroad.  Shipments  are  made  from  both  these  stations  to 
some  extent  in  tank  cars.  Both  carload  and  less  than  carload 
shipments  are  also  made  to  a  considerable  extent  from  New 
York  City  in  barrels. 

The  refineries  of  the  Standard  Company  are  apparently  locat 
ed  in  the  vicinity  of  New  York  harbor  and  the  refined  product 
is  transported  by  tank  steamers  to  these  various  distributing 
stations.  The  transportation  cost  by  this  method  is  less  than 
it  is  by  rail.  The  representative  of  the  Waverly  Oil  Works 
testified  that  in  his  opinion  the  Standard  Company  could  trans 
I)ort  its  product  from  the  oil  field  to  Wilson  Point  or  India 
Point  for  one-half  cent  per  gallon  less  than  he  could  transport 
his  product  to  a  junction  point  upon  the  confines  of  New  Haven 
territory. 

Special  commodity  tariffs  are  established  by  the  New  Haven 
road  for  the  distribution  of  this  oil  from  Wilson  Point  and 
India  Point.  These  rates  apply  only  to  carload  shipments,  and 
are  from  four  to  ten  cents  per  hundred  pounds.^  They  are  most- 
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ly  in  the  nature  of  blanket  rates.  From  Wilson  Point  the 
prevailing  rate  to  the  majority  of  stations  west  of  Xew  Haveu 
is  7  cents  i)er  hundred  pounds  while  to  territory  east  of  New 
Haven  it  is  10  cents  per  hundred  pounds.  The  prevailing  rate 
from  India  Point  to  stations  east  of  New  Haven  is  6  cents 
while  to  stations  west  it  is  10  cents.  The  Standard  Company 
can  reach  most  of  the  stations  in  New  Haven  territory  from 
one  or  tue  other  of  these  points  of  distribution  at  an  average 
rate  of  between  6  and  7  cents. 

When  oil  is  shipped  l)y  the  Standard  Company  from  its  sta- 
tions at  East  Boston  or  New  London  or  when  it  is  delivered 
to  the  New  Haven  at  New  York  it  pays  the  regular  class  rate. 

Until  ({uite  recently  |)etroleum  aud  its  products  have  been 
classified  by  the  New  Haven  road  in  carload  lots  as  fifth  class, 
but  about  two  years  ago,  in  consequence  of  a  vigorous  protest 
from  a  dealer  in  oil  against  this  policy  of  the  New  Haven 
Company,  that  classification  was  changed  and  petroleum  and  its 
products  are  now  rated  as  sixth  class.  The  local  sixth  class  rate 
from  tlie  various  junction  ix)ints  at  which  oil  might  be  delivered 
to  the  New  Haven  road  to  various  destinations  in  New  Haven 
territory  must  manifestly  vary  greatly.  Taking  a  central  point 
like  Springfield  the  local  rate  would  run  from  5  to  15  cents, 
but  the  more  distant  points  could  be  reached  at  less  expense 
through  some  other  junction.  It  seems  probable  to  us  that  the 
average  local  rate  which  would  be  paid  by  shipments  of  petro- 
leum from  western  points  of  origin  would,  as  a  practical  matter, 
be  about  0  cents  per  hundred  pounds.  Taking  Springfield  once 
more  as  an  illustration,  we  find  that  the  rate  from  Wilson  Point 
to  Springfield  is  7  cents  jxjr  hundred  pounds  while  from  Springs 
field  to  Wilson  Point  it  is  11  cents. 

The  weight  of  different  kinds  of  petroleimi  oil  varies  consider^ 
ably,  but  on  the  average  about  13  gallons  weigh  one  hundred 
pounds,  so  that  one  cent  in  the  freight  rate  amounts  to  one-thir- 
teenth of  a  cent  in  the  cost  of  the  oil  per  gallon.  In  the  hand- 
ling of  these  oils  especially  kerosene  and  lubricating  oil  in  bulk 
one-eighth  of  a  cent  per  gallon  is  regarded  as  a  fair  profit  Two 
cents  per  himdred  pounds  in  the  freight  rate  would,  therefore, 
control  a  particular  territory;  that  is,  the  seller  who  had  that 
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advantage  could  make  a  fair  profit  while  his  competitor  lost 
money. 

The  testimony  of  the  witnesses  produced  by  the  complainant u 
shows  conclusively  that  petroleum  oils  are  not  to-day  and  have 
not  been  since  the  Xew  Haven  cancelled  its  through  rates  sold 
in  this  territory  to  any  extent  by  any  competitor  of  the  Stand- 
ard Oil  Company.  The  witnesses  for  the  New  Haven  Com- 
pany admitted  that  this  was  so,  but  insisted  that  while  the  prac- 
tical effect  of  tliis  policy  might  be  to  exclude  from  its  territory 
the  competitors  of  the  Standard  Oil  Company  such  was  not  the 
purpose. 

The  New  Haven  Company  claims  that  the  products  of  petro 
leum  are  dangerous  and  undesirable  freight  and  that  the  method 
of  distribution  adopted  by  it  makes  both  for  the  safety  of  the 
public  and  the  interest  of  the  railroad. 

Of  tlie  product  resulting  from  tlie  refining  of  crude  petroleum 

10  ])or  cent  is  gasoline  and  substances  of  that  general  character. 
These  oils  are  all  highly  volatile,  the  gases  are  readily  explosive 
and  their  handling  is  attended  by  real  danger.  This  case  shows 
that  numerous  accidents,  resulting  in  serious  loss  not  only  of 
property  but  of  human  life,  have  occurred  in  the  transportation 
of  gasoline  and  kindred  articles  by  rail. 

Forty  per  cent  of  the  product  of  petroleum  is  lubricating  oil 
of  various  kinds.  This  cannot  be  regarded  in  any  proper 
sense  as  a  dangerous  article  to  transport.  While  tlic  different 
products  of  petroleum  grade  into  each  other  in  such  a  way  that 
it  would  probably  be  im]X)Ssiblc  to  finrl  a  lapse  of  100  degrees 
in  lire  test,  still  as  a  practical  matter  lubricating  oils  and 
cylinder  oils  are  in  no  way  akin  to  gasoline  and  naphtha.  They 
are  not  volatile,  their  fire  test  runs  from  300  degrees  to  600 
degrees  Fahr.,  l)eing  about  the  same  as  with  oils  produced  from 
other  substances  like  lard  oil,  cotton  seed  oil,  linseed  oil,  etc» 
They  do  not  occasion  spontaneous  combustion.  They  are  no 
more  liable  to  ignition  than  most  ready-mixed  paints,  washing 
compoimds  and  many  other  things  which  might  be  named  and 
whose  transportation  is  not  regarded  as  hazardous. 

Some  17  per  cent  of  the  product  of  petroleum  is  styled  "ex- 
port oil,"  which  appears  to  be  a  low  grade  of  kerosene  oil  which 
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cannot  be  used  under  the  laws  of  the  United  States,  but  wliich 
can  he  exj>orted  to  forcigii  countries.  About  28  per  cent  is 
commercial  kerosene  as  used  in  this  country,  the  remaining  5 
I)or  cent  l)eing  lost  in  the  refining.  Kerosene  oil  is  more  inflam- 
mable than  lubricating  oils  but  nothing  like  as  much  so  as  gaso- 
line. It  (loos  not  form  in  the  open  air  a  vapor  which  is  explosive. 
It  does  not  ordinarily  ignite  at  less  than  150  degrees  Fahr.  In 
case  a  tank  car  of  kero?ene  were  broken  open  the  oil  by  spreading 
over  surrounding  objects  would  create  for  the  time  being  a 
highly  combustible  condition,  but  the  testimony,  although  ad- 
dressed to  the  accidents  which  have  occurred  from  the  transpor- 
tation of  petroleum  and  its  products,  did  not  show  any  from  the 
transpoi*tation  of  kerosene,  and  it  is  our  imi)ression  that  such  ac- 
cidents would  seldom  occur.  Tiie  Xew  Haven  Company  receives, 
both  on  its  floats  in  Xew  York  TFarbor  and  from  its  connections, 
tank  cars  of  turpentine  of  which  the  fire  test  is  much  lower  than 
kerosene  oil  and  which  is  in  every  way  a  more  hazardous  com- 
modity to  tr;uis])ort.  It  received  down  to  1004  large  quantities 
of  kerosene  at. pier  50  in  Xew  York  City  which  it  loaded  into 
cars  at  tlmr  ])oint  and  transported  by  floats  to  its  Harlem  Eiver 
yard  for  distribution  over  its  system.  It  still  receives  at  that 
point  lubricating  oils,  but  not  the  more  volatile  products  of  pe- 
troleum. It  transports  upon  its  floats  from  Jersey  City  at  the 
present  time  lu])ricating  oil  in  barrels  for  all  points  and  lubri- 
cating oil  in  tiink  cars  when  intended  for  Long  Island. 

Assuniin^r  that  the  transportation  of  the  products  of  petro- 
leum is  accompanied  by  si>ecial  risk,  in  just  what  way  does  the 
refusal  of  the  Xew  Haven  Company  to  grant  through  rates  to 
that  conunodity  help  the  matter?  The  defendant  answers  that 
under  its  2>resent  system  this  commodity  moves  in  solid  trains 
and  on  particular  days  and  that  for  this  reason  its  movement 
can  be  more  carefully  supervised.  The  testimony  shows  that 
oil  is  received  for  shipment  at  Boston  only  on  specified  days  and 
it  tends  to  show  the  same  fact  as  to  J^ew  York.  These  regula- 
tions, however,  apply  tr.)  oil  of  all  kinds,  including  those  on  which 
tlie  Xew  Haven  Com]>any  voluntarily  makes  joint  rates,  and  the 
reason  for  the  rule  is  found  not  in  the  dangerous  character  of  the 
shipment  but  in  the  fact  that  the  oil  is  liable  to  contaminate  other 
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commodities  which  are  brought  into  contact  with  it  With 
respect  to  carload  shipments  from  East  Boston  and  New  London 
it  appears  that  these  are  received  on  any  day  of  the  week  from 
the  railroads  upon  whose  lines  the  storage  tanks  are  located  in 
exactly  the  same  way  as  carloads  of  petroleum  would  be  receiv^ed 
and  forwarded  from  any  connecting  railroad  at  any  junction 
point. 

No  testimony  whatever  was  introduced  as  to  the  method  of 
distributing  from  India  Point  In  the  earlier  stages  of  the  case 
some  claim  was  made  that  the  distribution  from  Wilson  Point 
was  by  solid  train  loads ;  that  a  train  load  would  be  taken  for  a 
particular  division  and  run  through  to  the  end  of  that  division, 
dropping  off  cars  here  and  there  on  the  way.  Upon  the  final 
hearing,  however,  the  complainants  produced  as  a  witness,  the 
station  agent  at  Wilson  Point,  having  charge  of  these  shipments, 
and  from  his  testimony  it  appears  that  a  solid  train  of  from  15  to 
25  cars  is  sent  out  from  .that  station  each  day  which  runs  solid 
as  far  as  New  Haven,  but  that  no  attention  is  paid  to  the  des- 
tination beyond  New  Haven ;  that  is,  the  solid  train  is  broken  up 
at  New  Haven  and  sent  out  in  all  directions  as  may  haj^pen. 

It  also  appeared  that  no  special  tests  were  made  or  inspection 
imdertaken  by  the  railroad  of  tank  cars  at  Wilson  Point  aside 
from  those  regularly  made  at  junction  points. 

Petroleum  is  ordinarily  classified  as  fifth  class.  By  the  New 
Haven  road  it  is  rated  as  sixth  class.  It  is  sought  after  by  car- 
riers generally  as  a  desirable  species  of  traffic,  and  the  testimony 
discloses  no  difficulty  whatever  in  exchanging  such  traflSc  be- 
tween different  lines,  nor  did  it  appear  that,  with  the  exception 
of  the  New  Haven  road,  any  line  which  exchanged  other  trafiic 
declined  to  exchange  this  also. 

We  are  unable  to  see  how  the  refusal  of  the  New  Haven  Com- 
pany to  accept  shipments  of  petroleum  at  its  various  junction 
points  adds  materially  to  the  safety  of  the  communities  served 
by  it  in  the  handling  of  this  business.  '  The  number  of  cars  is 
the  same,  the  distance  hauled  is  substantially  the  same;  with 
the  exception  of  the  solid  train  from  Wilson  Point  to  New 
Haven,  a  distance  of  32  miles,  the  conditions  under  which  the 
traffic  is  hauled  are  practicallv  the  same.  We  fail  to  find  that 
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this  method  of  handling  the  petroleum  traffic  suhstantially 
diminishes  the  danger:  it  undoubtedly  does  somewhat  contrib- 
ute to  the  convenience  with  which  the  Xew  Haven  Company 
can  transact  that  business.  It  is  always  more  desirable  from  an 
operating  standpoint  to  receive  from  a  single  point  and  a  single 
shipper  than  it  is  to  take  up  the  same  amount  of  traffic  at  various 
points  in  smaller  shiinnents. 

Assuming  that  the  Xew  Haven  Company  can  handle  this  oil 
traffic  somewhat  more  advantageously  under  the  present  system 
than  it  could  if  the  oil  were  received  by  rail  at  its  various  junc- 
tion points,  it  is  still  necessary  to  know  how  the  revenue  under 
the  present  system  compares  with  what  it  would  be  under  the 
pro-rate  system,  to  determine  which  method  on  the  whole  is  for 
thf  interest  of  that  company.  In  this  view  the  Xew  Haven  was 
asked  to  state  what  divisions  of  the  through  rate  that  company 
had  received  when  the  joint  tariffs  were  in  effect  and  what  di- 
visions it  would  receive  if  it  were  to  re-establish  such  tariffs  up- 
on the  same  basis  with  other  commodities.  The  witness  asked  to 
be  excused  from  giving  this  information  for  the  reason  that  its 
divisions  were  matt-ers  of  private  arrangement  which  it  did  not 
r'ai'e  to  disclose*.  '  Inasmuch  as  the  matter  was  indirectly  brought 
in  issue  the  inqury  was  not  insisted  upon,  but  the  following  gen- 
<-riil  statement  was  made. 

The  present  vice-president  in  charge  of  traffic  came  to  the  New 
Haven  Comi)any  in  1901.  He  testified  that  soon  after  assum- 
ing office  he  l)ecame  convinced  that  these  distributing  oil  rates 
from  Wilson  Point  and  India  Point  were  too  low  and  that  he 
[ulvauced  tlieni  about  25  per  cent.  This  witness  stated  that  the 
iC'viiuue  derivcil  at  the  present  time  under  the  present  system 
was  just  about  ecpial  to  that  which  would  accrue  if  joint  rates 
wer(^  in  effect,  but  that  the  revenue  previous  to  the  advance 
above  mentioiKid  was  distinctly  less. 

The  defendant  insists  that  whatever  may  have  been  the  actual 
effect  of  tlie  cancellation  of  its  joint  tariffs  it  had  no  intent  to 
tlierel)v  prcifer  the  Standard  Oil  (.'ompany ;  that  it  is  ready  now 
and  always  has  been  ready  io  accord  to  any  other  dealer  in  the 
products  of  jxitroleum  rates  as  favorable  as  those  given  the 
Standard  Oil  Company. 
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No  witness  produced  by  the  defendant  had  any  knowledge  of 
the  time  when,  nor  the  reasons  why,  these  through  rates  were 
cancelled.  The  first  distributing  tariff  among  our  files  is  one 
naming  a  rate  of  6  cents  per  hundred  pounds  from  Wilson  Point 
to  Springfield,  Mass.,  and  intermediate  stations,  which  was  made 
effective  July  7,  1896.  The  first  notice  found  in  any  tariff  that 
joint  rates  on  petroleum  had  been  withdrawn  by  the  New  Haven 
Company  is  in  that  of  the  Boston  &  Albany  which  was  made 
effective  July  22,  1896.  It  is  perfectly  apparent  that  if  no- 
through  rate  was  allowed  via  Springfield,  the  blanket  rate  thus 
put  in  effect  would  give  to  the  Standard  Company  a  monopoly  of 
all  stations  to  which  that  rate  applied  except  Springfield  itself^ 
and  the  officials  of  the  New  Haven  road  must  have  known  and 
intended  this  result  when  they  at  the  same  time  established  the 
distributing  rate  and  took  out  the  through  rate.  At  tlie  time 
these  through  rates  were  withdrawn  the  Standard  Oil  Company, 
as  we  understand  this  testimony,  was  the  only  company  which 
piped  petroleum  to  the  seaboard  and  was,  therefore,  the  only 
company  which  could  adopt  this  method  of  distributing  oil  into 
New  Haven  territory.  As  a  practical  matter  for  the  last  ten 
years  that  company  alone  has  been  in  position  to  take  advantage 
of  this  method  of  distribution  and  is  the  only  company  which 
has  done  so  until  very  recently. 

The  discovery  of  the  Texas  oil  fields  placed  anotlier  supply  of 
petroleum  upon  the  seaboard  and  made  it  possible  to  transport 
Texas  oil  by  boat  to  New  England  at  a  low  cost  of  carriage. 
One  company.  The  Sun,  dealing  in  these  oils  has  already  estab- 
lished a  distributing  station  at  I^ridgeport,  Conn.,  and  is  now 
bringing  oil  to  some  extent  to  that  point  for  distribution  in  New 
England.  A  representative  of  that  company  testified  that  the 
New  Haven  road  had  tendered  it  the  same  scale  of  rates  as  ob- 
tained from  Wilson  Point  and  India  Point.  It  also  appeared 
that  another  pipe  line  was  now  in  operation  between  the  Pitts- 
burg fields  and  the  seaboard.  So  far  as  this  case  discloses,  no  ap- 
plication for  similar  rates  has  ever  been  made  to  the  New  Haven 
Company  and  denied.  We  have  no  doubt  that  at  the  present 
time  the  management  of  that  company  would  extend  to  any  ap- 
plicant rates  similar  to  those  accorded  the  Standard  Oil  Gom- 
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pany.  The  complainants  and  all  other  independent  refiners 
^vho>e  oporations  are  moderate  in  amount  can  never  be  in  posi- 
tion to  avail  themselves  of  that  system. 

Some  witness  for  the  TsTew  Haven  Company  estimated  that 
the  niiml)er  of  carloads  distributed  by  the  Standard  Oil  Com- 
pany over  its  system  would  reach  8,000  per  year.  It  is  eHdent 
that  this  estimate  is  too  small.  The  testimony  of  the  station 
agent  at  Wilson  Point  shows  that  the  distribution  from  that  sta- 
tion must  equal  6,000  carloads  annually,  and  an  examination  of 
the  territory  supplied  from  India  Point  convinces  us  that  the 
quantity  sent  out  by  the  Standard  Company  from  its  distribu- 
ting tank  there  and  from  its  stations  at  East  Boston  and  at  New 
London  must  bring  the  total  up  to  between  10,000  and  12,000 
cars. 

The  carriers  operating  from  Cleveland  and  Pittsburg  are 
willinir  and  anxious  to  join  with  the  Jfew  Haven  Company  in 
cstal)lisliing  through  rates  upon  petroleum  in  the  same  maimer 
tliat  sncli  rates  arc  established  upon  other  commodities  and  in 
the  sauui  manner  as  they  were  maintained  previous  to  1896. 

It  was  claimed  by  the  Xew  Haven  road  that  it  must  treat 
all  its  connections  alike  and  that  since  it  would  not  transport  the 
products  of  2>etroleum  upon  its  floats  through  the  harbor  of  New 
York  City  and  could  not,  therefore,  receive  tliis  traffic  from  the 
roads  delivering  it  at  Jersey  City,  it  was  obliged  to  cancel  its 
arrangements  altogether.  The  testimony  did  not  show  that  this 
was  the  reason  why  the  through  tariffs  were  cancelled,  and  it 
does  indicate  that  tlie  reason  was  an  entirely  different  one. 
In  point  of  fact  the  New  Haven  Company  could  without  the 
slighto.'^^t  danger  transport  the  products  of  petroleum  upon  its 
float"^  witli  the  exception  of  the  more  highly  volatile,  and  it  is 
incredible  that  the  refusal  to  receive  these  could  lead  to  any  sex^ 
ious  friction  with  its  connections. 

We  find  the  f ollo^-ing  conclusions  of  fact : 

1.  The  refusal  of  the  Xew  Haven  Company  to  establish  joint 
rates  for  the  transportation  of  the  products  of  petroleum  from 
Oleveland,  Pittsburg  and  corresponding  territory  is  unjust  and 
unreasonable. 

2.  The  result  of  this  refusal  is  to  impose  upon  the  transpor- 
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tation  of  the  products  of  petroleum  from  these  points  to  desti- 
nations in  Xew  Haven  territory  rates  that  are  excessive,  unjust 
and  imreasonable. 

3.  As  a  practical  matter  this  course  upon  the  part  of  the  Xew 
Haven  Company  has  in  the  past  resulted  in  giving  to  the  Stand- 
ard Oil  Company  an  actual  monopoly  of  the  sale  of  the  products 
of  petroleum  in  New  Haven  territory.  While  we  cannot  find 
that  the  present  system  was  adopted  at  the  solicitation  of  the 
Standard  Oil  Company  for  the  purpose  of  granting  it  a  prefer- 
-ence,  we  do  find  that  the  officials  of  the  New  Haven  Company 
knew  when  the  through  tariffs  were  cancelled  and  the  first  dis- 
tributing tariffs  put  into  effect  in  1896  that  what  was  done 
would  have  this  result;  and  they  have  known  ever  since  and  do 
now  know  that  such  has  been  and  is  the  effect  They  have  been 
repeatedly  applied  to  by  shippers  for  through  rates  but  have  re- 
fused to  grant  the  same. 

We  have  no  means  of  determining  whether  the  New  Haven 
Company  would  have  granted  to  other  shippers  the  same  rates 
which  the  Standard  Company  has  enjoyed  in  the  past;  we  find 
that  to-day  it  would.  The  monopoly  which  the  Standard  Com- 
pany has  enjoyed  in  the  past  will  not  probably  be  as  complete 
in  the  future  for  the  reasons  already  stated. 

The  complainants  often  desire  to  make  quotations  on  oil  by 
telegraph  and  in  order  to  do  this  it  is  necessary  for  them  to  know 
the  exact  rate  to  destination.  Their  evidence  tended  to  show 
that  much  delay  had  been  experienced  in  obtaining  a  quotation 
of  rates  into  New  Haven  territory  and  it  was  claimed  that  the 
New  Haven  Company  had  purposely  obstructed  the  giving  of 
such  information  for  the  purpose  of  discouraging  shipments. 

In  order  to  determine  the  rate  to  a  point  upon  the  New  Haven 
line  it  is  necessary  to  select  the  proper  junction  point  and  to 
ascertain  the  rate  from  there  to  destination.  Carriers  in  the 
west  decline  to  be  boimd  by  previous  quotations  since  the  local 
rate  upon  the  New  Haven  may  have  been  changed  and  insist 
upon  obtaining  that  rate  in  each  instance  when  the  quotation  is 
afiked.  This  necessitates  a  delay  of  two  or  three  days  and  some- 
times longer,  but  we  think  this  is  due  to  the  method  by  which 
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the  rates  must  be  ascertained  and  not  to  any  intentional  obstni^ 
tion  upon  the  part  of  the  Xew  Haven  Company. 

Conclusions. 

During  the  taking  of  the  testimony  a  representative  of  the 
Waverly  Oil  Works  stated  that,  in  his  opinion,  the  cost  of  trans- 
portation to  the  Standard  Oil  Company,  through  its  pipe  line 
and  tank  steamers,  to  its  distributing  stations  at  Wilson  Point 
and  India  Point  was  one-half  cent  per  gallon  less  than  the  cost 
to  his  concern  of  transporting  his  product  to  a  junction  point 
with  the  New  Ilaven  road  at  the  present  rate  of  23l/>  cents. 
Being  thereupon  asked  how,  if  petroleum  products  were  sold  on. 
a  margin  of  one-eighth  of  a  cent  per  gallon  and  if  the  Standard 
Company  could  transport  its  product  to  the  confines  of  New 
Haven  territory  for  one-half  cent  per  gallon  less  than  the  inde- 
pendent refiner,  he  could  exi)cct  to  compete  in  that  territory  with 
tlie  Stnndar<l  Company,  his  answer  was:  That  by  giving  per- 
s'Hial  attention  to  his  business  ho  could  refine  petroleum  cheaper 
than  the  trust ;  that  he  believed  the  difference  in  cost  of  manu- 
faeture  was  sufficient  to  enable  him  to  comi")ete  if  he  were  given 
a  just  freight  rate,  and  that  in  any  event  he  was  entitled  to  a  fair 
elianee.  This  expresses  our  o\\ti  opinion  of  the  situation.  If 
the  Standard  Oil  Company  by  ivason  of  its  superior  facilities 
of  any  sort  can  lay  oil  down  in  Xew  Haven  territory  for  less  than 
its  eompetitors  it  should  have  the  benefit  of  those  advantages,. 
but  it  should  not  be  given  any  artificial  advantage  by  the  man- 
ipulation of  railroad  tariffs.  The  sole  duty  of  this  Commission 
is  to  inquire  whether  the  rates  complained  of  are  lawful. 

It  is  important  to  notice  exactly  the  effect  of  this  refusal  upon 
the  ]iart  of  the  Xew  Ilaven  Company  to  pro-rate.  As  stated  in 
the  findings  of  fact,  it  simply  operates  to  increase  the  cost  of" 
transporting  the  products  of  petroleum  from  Cleveland  and 
Pittsburg  points  into  Xew  Haven  territory  by  from  8  to  9  oents 
per  hundred  pounds.  It  should  be  further  noticed  that  while 
the  cost  to  the  complainants  is  thus  increased  the  New  Haven 
Company  is  not  materially  benefited.  The  revenues  of  that  com- 
pany are  almost  exactly  the  same  under  the  present  system  that 
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they  AvoTild  be  if  this  traffic  moved  by  rail  throiign  the  various 
junction  points.  The  diflFerence  between  the  present  rate  and 
the  tlirongh  rate  in  that  event  wonld  be  borne  by  the  railroads 
whicli  carry  tlie  freight  from  the  point  of  origin  np  to  the  junc- 
tion point,  and  which  are  willing  to  accept  this  division  in  order 
to  obtain  the  business. 

Assuming  that  the  Standard  Oil  Company,  by  reason  of  its 
.-uperior  facilities  in  tlie  transjx)rtation  of  crude  petroleum  or 
the  refined  product,  will  in  any  event  supply  this  territory  it 
must  still  be  evident  that  the  price  which  this  company  can  and 
will  exact  depends  upon  the  price  which  its  comjietitors  can 
make.  Since  their  only  method  of  transportation  is  by  rail 
it  is  fiirther  evident  that  the  price  which  they  can  qnote  depends 
directly  ui)on  the  rat3.  The  attitude  of  the  New  Haven  Com- 
pany increases  that  rate  between  8  and  9  cents  per  Hundred 
pounds  and,  therefore,  adds  to  the  price  which  the  independent 
refiner  can  name  by  that  amount.  In  other  words  the  Stand- 
ard Oil  Company  can  charge  for  its  product  in  this  territory 
8  cents  a  hundred  pounds  more  than  it  could  if  the  Xew  Haven 
Company  accorded  the  same  terms  to  this  traffic  which  it  gives 
to  nearly  all  other  kinds  of  traffic.  We  have  seen  that  the 
Standard  Oil  Company  sells  in  this  territory  from  10,000  to 
12,000  carloads  per  year.  The  miYiimum  weight,  according  to 
the  tariffs,  is  40,000  pounds  but  the  actual  weight  is  consider- 
ably more.  It  is  safe  to  say  that  this  company  is  able  to  obtain 
from  the  sale  of  that  oil  in  this  section  from  $300,000  to  $400,- 
000  a  year  more  than  it  could  if  through  rates  were  applied  to 
this  traffic. 

It  is  said  that  the  New  Haven  Company  can  handle  this  busi- 
ness at  less  expense  under  its  present  system  of  distribution  than 
it  could  if  the  oil  were  received  at  various  junction  points  from 
its  rail  connections  and  the  opinion  has  been  expressed  in  the 
findings  of  fact  that  to  some  extent  this  is  true.  But  in  determin- 
ing the  reasonableness  of  a  rate  the  interest  of  the  railway  can- 
not be  alone  consulted ;  we  must  consider  as  well  the  interest  of 
the  general  public.  Every  railroad  company  would  find  it  some- 
what to  its  advantage  to  receive  any  species  of  traffic  in  large 
quantities  from  a  single  shipi)er  rather  than  in  small  lots  from 
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many.  To  ajiply  the  doctrine  for  wliich  the  defen  lant  contends 
ill  this  oai^e  to  the  tariffs  of  this  country  would  shut  out  the  small 
oj  Iterator  of  every  sort  and  deliver  the  business  of  this  land  into 
the  han«]s  of  the  great  combinations.  We  are  agreed  that  these 
(•(•mphiinants  botli  in  justice  to  themselves  and  in  the  interest 
(;f  tlie  {.ublic  are  eiititle<l  to  reasonable  rates  npon  this  commod- 
ity, that  tlie  present  rates  are  unreasonable  and  that  we  ought, 
if  we  have  the  authority,  to  make  some  order  which  will  correct 
thf-  wrt.iii:,". 

W'liilr  tlio  eomj>]ainants  experience  some  difficulty  in  ascer- 
ti-.iniii^  tlie  throu,i>li  rate  to  points  in  Xew  Haven  territory  and 
while  tliat  i<  an  impediment  to  the  conduct  of  their  business,  the 
r«';il  <li[M(Milty  under  which  tluy  labor  arises  from  the  fact  that 
tin."  r;iV  is  t"0  liidi.  This  «liiHculty  would  be  remedied  if  the 
(l(^f(*n<!Muts  could  be  compelle<l  in  any  way  .to  publish  and  main- 
tain r.itc-  wliich  were  reasonable,  an<l  one  method  of  accomplish- 
iuir  t!ii-  would  l)e  t<^  re«juire  the  carrier  which  brings  the  traffic 
from  the  point  of  oriiirin.  to  the  junction  point  to  maint-iiin  a  pro- 
jKU'finrial  rate  for  that  service  erpiivalent  to  the  division  which 
it  would  iN'oeive  from  a  joint  through  rate,  and  compelling  the 
Xew  llavcu  Company  to  put  in  effect  rates  from  the  junction 
])oiijt  which  va.'i-e  equivalent  to  tlm  ])lauket  rates  which  are  now 
appli<Ml  by  it  from  Wilson  Point  and  India  Point.  This  would 
be  j)erha])s  on  the  whole  the  most  just  disposition  of  the  matter, 
but  this  Coniuiission  has  no  autliority  whatever  to  make  an  order 
of  th:?t  elm  raster,  for  it  can  neitlier  prescribe  a  rate  for  the 
future,  u<.r  -Ictt'rmiuc  the  division  of  a  through  rate 

Tho  complainants  recognize  tliis  and  do  not  invoke  the  exer- 
cise of  any  such  power;  they  d<>  urge  that  wc*  have  authority  to 
compel  this  Xew  JIa\'en  (V)m])any  to  acconl  to  petroleum  and  its 
pr<»duct<  the  same  system  of  joint  rates  which  it  applies  to 
other  comniodities.  We  see  no  reason  why  the  Now  Havea  com- 
pany should  not  accord  to  its  territory  the  Boston  rate  in  case  of 
])etroleum  exactly  as  it  does  in  case  of  other  commodities  and 
once  more  if  we  have  i\\('  authority  to  comix?l  it  to  do  so  we 
ought,  in  our  opinion,  to  exerci'^e  that  power. 

The  complainants  insist  that  the  Commi<5sion  may  in  this  in- 
stance issue  an  order  against  the  Xew  Ilaven  Company  to  cease 
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and  desist  from  its  refusal  to  make  through  rates  and  rely  upon 
Interstate  Commerce  Com,  v.  Cincinnati,  New  Orleans  & 
Texas  Pacific  Raihvay,  162  U.  S.  184,  40  L.  ed.  935,  5  Inters. 
Com.  Kep.  391,  16  Sup.  Ct.  Rep.  700,  known  as  the  Social 
Circle  case.  The  facts  were  these.  The  complainants  were 
manufacturers  and  shippers  of  carriages  from  Cincinnati,  Ohio, 
to  Atlanta,  Social  Circle  and  Augusta,  Georgia.  This  traffic 
passed  from  Cincinnati  to  Chattanooga  over  one  line  of  railroad,^ 
from  Chattanooga  to  Atlanta  over  another  and  from  Atlanta  to 
Augusta  over  a  third,  the  Georgia  Railroad.  Social  Circle- 
was  a  few  miles  east  of  Atlanta  and  between  Atlanta  and  Au- 
gusta so  that  this  traffic  in  reaching  Augusta  by  this  line  went 
through  Social  Circle,  and  the  complaint  was  that  the  rate 
charged  to  Social  Circle  was  higher  than  the  rate  to  Augusta 
in  violation  of  section  four. 

It  appeared  that  these  three  lines  of  railway  had  established 
a  through  rate  and  joined  in  the  publication  of  a  through  tariff 
from  Cincinnati  to  Augusta  for  the  carriage  of  this  traffic  and 
that  this  through  rate  was  divided  between  them  in  arbitrary 
proportions,  the  share  of  each  being  less  than  its  charge  for 
the  corresponding  local  service.  In  case  of  traffic  destined  to 
Social  Circle  the  Georgia  Railway  did  not  file  joint  rates  and 
declined  to  recognize  through  bills  of  lading.  Its  rate  charged 
was  the  local  rate  from  Atlanta  to'  Social  Circle  and  it  insisted 
that  this  business,  being  entirely  within  the  state  of  Georgia, 
was  not  subject  to  the  Act  to  regulate  commerce,  and  that  the 
Commission,  therefore,  had  no  jurisdiction  of  the  rate  and  no- 
authority  to  issue  any  order  with  respect  to  it  This  contention 
was  rejected  by  the  Supreme  Court  w^hich  held  that  if  the 
Georgia  Railroad  participated  in  through  traffic  to  Augusta  it 
tlierel)y  subjected  itself  to  the  jurisdiction  of  the  Commission 
and  could  not  deny  that  jurisdiction  with  respect  to  other  traffie 
of  that  character  which  it  carried  to  Social  Circle. 

In  the  case  before  us  there  is  no  question  of  jurisdiction* 
The  NcAv  Haven  Company  engages  extensively  in  interstate 
transj>ortation  and  tiiese  very  local  rates  from  the  junction  point 
to  destination  are  generally  interstate. 

The  court  further  held  in  the  Social  Circle  case  that  the- 
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onlcr  cf  tlie  Commission  requiring  the  defendants  to  cease  and 
(losi^t  from  charging  a  higlier  rate  to  Social  Circle  than  was 
fhaririMl  to  Augusta  was  lawful  and  should  be  enforced.  It 
will  Ik*  noticed,  however,  that  the  complaint  arose  under  the 
fourtli  section  and  was  that  a  higher  charge  was  imposed  at  the 
interincliatc  than  at  the  more  distant  point  The  Commission 
tlecidod  lliat  this  charge  ought  not  to  be  higher  and  the  court 
sustained  that  finding  of  fact.  An  order  to  cease  and  desist 
was,  theref(»re,  the  only  order  which  could  be  made  in  the  prem- 
ises i]vA  was  a  complete  remedy  for  the  unlawful  act  in  issue. 
It  did  not  require  the  carrier  to  do  a  thing  which  in  the  opinion 
of  the  Conmiission  should  be  done,  but  rather  to  obey  the  express 
tenns  of  the  statute.  The  carrier  could  comply  with  the  order 
eitluT  l>v  reducing  its  rate  to  Social  Circle  or  by  raising  its  rate 
to  Augusta. 

Tlie  complainants  urge  that  the  action  of  the  Xew  Haven 
Couij»any  is  in  violation  of  the  third  section  of  the  Act  to  regu- 
late couinierce  which  provides  in  sul)8tance  that  no  undue  prefer- 
ence or  un«lue  discrimination  shall  1x3  practiced  between  persons^ 
localities  or  commodities.  They  urge  tnat  these  defendants  by 
refusing  to  accord  to  the  products  of  petroleum  the  same  privi- 
lege oi  through  rout/cs  and  tlirough  rates  which  it  accords  to 
most  other  kinds  of  traffic  violates  this  provision,  and  should  be 
directed  to  cease  and  desist  from  such  violation. 

We  cannot  agree  with  the  comi)lainants  in  this  respect 
While  there  may  be  a  preference  in  favor  of  other  commodities 
against  petrolcTmi  it  is  not  that  preference  which  injures  these 
coui]»lainants.  The  Commission  has  recently,  in  passing  on  a 
similar  case,  reached  this  conclusion.  Railroad  Commission  of 
Kontuclx-y  v.  Louisville  &  Nashville  Railroad  Company,  10  I. 
C.  C.  Kep.  17e3.  The  Louisville  &  Nashville  Railroad  had  en- 
txTcd  into  a  contract  with  the  Bourbon  Stock  Yards  of  Louisville 
to  make  those  stock  yards  its  exclusive  live-stock  depot.  Sub- 
sc^iuently  the  Central  Stock  Yards  were  erected  in  the  city  of 
Louisville  uj^^on  the  line  of  the  Southern  Railway,  which  con- 
nected with  the  Louisville  &  Nashville  in  the  city  of  Louisville. 
The  Louisville  &  Nashville  declined  to  deliver  upon  the  request 
•of  its  shippers  carloads  of  livestock  to  the  Southern  Railway 
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for  transportation  to  the  Central  Stock  Yards,  and  the  Kail- 
road  Commission  of  Kentucky  began  proceedings  before  this 
Commission  for  the  purpose  of  compelling  such  deliveries  in 
case  of  interstate  shipments. 

It  appeared  tliat  by  virtue  of  mutual  agreement  between  all 
the  railroads  entering  the  city  of  Louisville  certain  switching 
limits  had  been  defined  within  which  carloads  of  dead  freight 
were  delivered  by  the  various  roads.  The  Central  Stock  Yards 
were  located  within  these  switching  limits,  and  the  Louisville 
&  Xashville  regularly  made  delivery  of  carloads  of  dead  freight 
to  the  Southern  Kailway  destined  to  the  Central  Stock  Yards. 
One  claim  of  the  complainant  was  that  that  company  by  making 
deliveries  of  dead  freight  and  refusing  to  make  corresponding 
deliveries  of  live  stock  unduly  discriminated  against  live  stock  in 
violation  of  the  third  section.  We  held  otherwise  upon  the  au- 
thority of  Butchers'  &  Drovers  Stock-Yards  Company  v.  Louis- 
ville &  Nashville  Bailroad  Company ,  14  C.  C.  A.  290,  31  U.  S. 
App.  252,  67  Fed.  35,  and  in  that  connection  said: 

"To  refuse  to  make  deliveries  of  live  stock  is  a  hardship  upon 
that  species  of  traffic;  to  make  deliveries  of  dead  freight  is  a 
l)encfit  to  that  species  of  traffic ;  but  the  refusal  to  switch  live 
stock  does  not  in  the  case  before  us  in  any  respect  benefit  dead 
freight.  If  we  were  to  find  an  undue  discrimination  and  were 
to  order  defendants  to  cease  from  its  continuance,  that  order 
might  be  complied  with  either  by  delivering  live  stock  or  by 
(•casing  to  deliver  dead  freight.  In  case  the  latter  alternative 
were  adopted,  the  interests  for  which  the  complainant  stands 
would  be  in  no  respect  benefited,  while  those  persons  who  now 
<lo  benefit  from  the  present  deliveries  might  be  greatly  damaged. 
It  does  not  appear,  and  there  are  no  means  of  determining,  which 
alternative  the  defendant  would  adopt  if  put  to  the  choice,  und 
we  should  hesitate,  imder  those  circumstances,  to  make  an  order 
which  might  result,  not  in  advantage  to  live  stock  shippers,  but 
in  detriment  to  all  shippers  of  dead  freight" 

So  in  the  case  before  us  the  fact  that  the  iNew  Haven  Com- 
pany pro-rates  upon  other  kinds  of  traffic  while  it  denies  that 
privilege  to  the  products  of  petroleum  does  not  injure  the  com- 
plainants. If  the  New  Haven  Company  were  to  cancel  its 
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through  tarifTs  on  other  commodities  that  would  in  no  respect 
benefit  tlie  (•unij>]ain:nits.  What  hurts  them  is  the  imposition 
of  a  rate  that  is  too  high. 

Tt  is  said  that  this  coarse  of  action  upon  the  part  of  the  Xew 
Haven  works  an  actual  discrimination  against  these  complain- 
ants in  favor  of  ihe  Staufhird  Oil  Comj^any,  and  that  we  should 
ord(  r  the  Xow  Haven  Company  to  desist  from  that  discrimina- 
tion. We  liave  seen  that  tliere  is  no  discrimination  in  t€rms  in 
favor  of  thf  Standard  Oil  Comi)any.  The  complainants  have 
never  heen  refused  the  same  distributing  rates  which  that  com- 
I)any  enjoys.  If  that  company  makes  shipment  from  Cleveland 
or  Pittsburg  by  rail  it  must  pay  exactly  the  rates  which  are  im- 
posed upon  these  complainants.  While  the  action  of  the  de- 
fendant gives  to  the  Standard  Oil  Company  an  advantage  of 
very  fj^reat  value,  that  advantage  grows  out  of  the  fact  either 
that  its  distributing  rates  are  too  low  or  that  the  rate  which  these 
complainants  are  compelled  to  pay  is  too  'nigh.  No  finding  has 
been  made  as  to  the  distributing  rates,  but  it  has  been  found  that 
the  rates  char/ycd  the  complainants  are  unreasonable.  An  or- 
der tx3  cease  and  desist  from  discrimination  in  favor  of  the 
Standard  Oil  Company  could  only  mean,  upon  the  findings  of 
fact  in  this  case,  that  the  defendants  should  accord  to  the  com- 
plainants through  rates. 

We  have  found  that  reasonable  rates  would  be  in  this  case 
accorded  to  tlie  complainants  if  the  New  Haven  Company  wern 
to  apply  to  this  commodity  the  same  through  tariffs  which  it 
generally  uses ;  that  is,  give  it  the  Boston  rate.  The  final  ques- 
tion is,  therefore,  in  every  view  of  the  case,  can  we  order  the  New 
Haven  Company  to  cease  and  desist  from  its  refusal  to  apply 
joint  rates  to  this  commodity? 

If  this  Commission  determines  that  a  given  rate  is  too  high  it 
may,  according  to  its  previous  decisions  and  apparently  accord- 
ing: to  the  decisions  of  the  courts,  lawfully  order  a  carrier  to  cea.«e 
anil  desist  from  maintaining  that  rate.  If  such  an  order  is  sus- 
tained the  carrier  must  put  in  effect  some  other  rate  and  pre- 
sumably some  lower  rate.  Suppose  now  the  Commission  were 
to  fiml  the  rate  in  controversy  5  cents  higher  than  it  ought  to 
be  and  order  tlie  carriers  to  cease  and  desist  from  charging  any 
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rate  in  excess  of  a  rate  5  cents  below  the  one  in  effect.  Tliis 
would  be  exactly  equivalent  to  an  order  in  terms  that  the  carrier 
should  not  for  the  future  exceed  a  rate  5  cents  below  that  in 
effect,  and  tlie  courts  have  held  that  this  order  is  beyond  the 
authority  of  the  Commission.  If  now  we  make  an  order  requir- 
ing the  Xew  Haven  Company  to  cease  and  desist  from  its  refusal 
to  maintain  joint  rates  on  petroleum  and  its  products,  that  order 
can  only  be  complied  with  by  the  making  of  a  joint  rate  upon 
this  commodity.  It  is  exactly  equivalent  to  an  affirmative  re- 
quirement that  these  defendants  make  joint  rates.  Has  this 
Commission  authority  to  make  tliat  order?     We  think  not. 

Every  joint  rate  is  a  matter  of  agreement  between  tlie  parties 
to  it.  This  agreement  must  determine  what  rate  shall  be 
charged,  what  division  of  this  rate  each  carrier  shall  receive, 
upon  what  conditions  the  exchange  of  this  traffic  and  the  adjust- 
ment of  these  divisions  shall  be  conducted.  No  just  order  can 
be  made  and  enforced  unless  the  authority  making  that  order 
has  the  right  in  case  the  railways  do  not  themselves  agree,  to 
determine  these  various  questions. 

It  is  said  with  gi'eat  force  that  in  this  case  the  New  Haven 
Company  already  has  in  effect  joint  tariffs  with  its  connections 
applicable  to  most  commodities  and  that  there  must  be  in  effect 
some  basis  of  division,  some  agreement  as  to  the  method  of  ex- 
cliangiiii;-  the  traffic.  It  is  said  that  until  1896  the  New  Haven 
C()i.nj)anv  did  actually  apply  through  rates  to  this  traffic  and 
that  there  is  nothing  to  indicate  that  the  arrangements  then  in 
effect  were  not  satisfactory,  provided  the  joint  rate  was  to  be 
continued.  V\'hy  may  not  the  Commission  direct  that  company 
to  aj)|)ly  the  same  arrangement  to  petroleum  and  its  products 
whi(^li  formerly  existed,  and  which  now  exists  as  to  other  com- 
modities i 

It  might,  perhaps,  be  said  that  the  conditions  surrounding  the 
transportation  of  petroleum  and  other  traffic  are  not  the  same, 
and  that  tiie  ideas  of  the  New  Haven  Company  may  have 
changed  in  tlio  last  ten  years.    We  have  found,  for  example,  that 

10  per  cent  of  the  products  of  petroleum  are  of  a  character  which 
renders  its  transportation  highly  hazardous.  Since  1896  vari- 
ous tliinizs  have  occurred  to  emphasize  the  danger  of  this  busi- 
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ness.  The  N'ew  Haven  Company  might,  perhaps,  insist  that  somo 
higher  rate  be  applied  to  or  some  special  safeguards  thrown 
around  this  volatile  and  explosive  substance  to  which  its  connec- 
tions would  not  agree. 

The  question  is  not,  however,  whether  the  authority  could  be 
conveniently  exercised  in  this  or  any  other  case,  but  whether  it 
exists.  Neither  the  power  itself  nor  the  means  to  justly  exer- 
cise that  power  are  expressly  provided  for  in  the  present  statute, 
and  sucli  a  power  cannot  be  implied  any  more  than  could  be  the 
authority  to  fix  a  future  rate.  It  has  been  repeatedly  deter- 
mined by  judicial  decision  that  the  Act  to  regulate  commerce 
does  not  require  carriers  to  make  joint  rates  and  that  the  Com- 
mission has  no  power  to  compel  such  rates.  Kentucky  &  I. 
Bridge  Co,  v.  Louisville  &  N.  R,  Co.  2  L.  K.  A.  289,  2  Inters, 
Com.  Rep.  351,  37  Fed.  567 ;  Oregon  Short  Line  &  U.  N.  R.  Co. 
V.  Northern  P.  R.  Co,  4  Inters.  Com.  Rep.  249,  51  Fed.  465; 
Little  Rock  cC  M.  R.  Co.  v.  St.  Louis  £  S.  W.  R.  Co.  26  L.  R 
A.  192,  4  Tutors.  Com.  Rep.  854,  11  C.  C.  A.  417,  27  U.  S. 
App.  380,  03  Fed.  775 ;  Central  Stock  Yards  Co.  v.  LouisvilU 
&  NashrHle  Railroad  Co.  63  L.  R.  A.  213,  55  C.  C.  A.  63,  118 
Fed.  113;  Central  Stock  Yards  Co.  v.  Louisville  &  Nashville 
Railroad  Co.  192  U.  S.  oCyS,  48  L.  ed.  565,  24  Sup.  Ct  Rep. 
339. 

While  Congress  might  invest  the  Commission  with  authority 
to  correct  this  wrong  it  has  not  done  so  and  the  complaint  must 
be  dismissed. 
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1.  Whether  the  rate  on  a  Becond-hand  dynamo  shipped  from  the  electric 

liglit  station  to  the  repair  shop  should  be  lower  than  is  charged  upon 
either  a  new  or  second-hand  dynamo  sent  to  the  station  for  use,  is  a 
question  of  policy  for  the  railways,  and  this  Commission  cannot  say 
that  it  is  unjust  or  unreasonable  to  exact  the  same  charge  for  the  new 
and  the  second-hand  dynamo. 

2.  Old  dynamos  which  have  become  merely  combinations  of  copper,  brass 

and  iron  scrap  and  valuable  only  as  junk  should,  under  suitable  regu- 
lations fixed  by  the  carrier,  be  given  the  rating  for  junk,  basing  the 
same  on  the  highest  class  metal  used  in  the  construction. 

A,  G.  Carpenter  for  complainant. 

Andrew  Squire  and  C.  T.  Brooks  for  Pennsylvania  Railroad 
Company,  Pennsylvania  Company,  and  Pittsburg,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company. 

Gushing  &  Clark  for  Erie  Railroad  Company. 

F,  J,  Jerome  for  Lake  Shore  &  Michigan  Southern  Railway 
Company. 

E,  A,  Fooie  for  Baltimore  &  Ohio  Railroad  Company. 
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Repokt  and  Opinion  of  the  Commission. 

Prouty^  Commissioner: 

On  October  5,  1905,  the  Marietta  Electric  Company  delivered 
to  the  Nashville,  Chattanooga  &  St.  Louis  Railway  Company  at 
Marietta,  Georgia,  a  box  for  shipment  to  the  National  Machin- 
ery and  Wrecking  Company,  of  Cleveland,  Ohio.  This  package 
was  described  as  one  box  of  scrap  iron,  weight  3,500  pounds.  The 
same  reached  Cleveland  via  the  lines  of  the  Pennsylvania  Com- 
pany. That  company  raised  the  weight  from  3,500  to  6,300 
pounds  and  insisted  that  the  shipment  was  not  scrap  iron  but  an 
electric  dynamo.  The  rate  upon  electric  dynamos  from  Marietta 
to  Cleveland  was  $1.33  while  that  upon  scrap  iron  was  65  cents 
per  100  pounds.  The  consignee,  the  complainant  in  this  pro- 
ceeding, paid  the  freight,  $83.79,  under  protest  and  files  this 
complaint  to  recover  the  difference  between  this  sum  and  what 
ought  reasonably  to  have  been  paid  and  for  the  further  purpose 
of  obtaining  an  order  that  dynamos  of  this  character  be  properly 
classified  by  the  defendants  in  the  future.  There  was  no  dis- 
pute upon  the  hearing  but  that  the  weight  was  correctly  stated 
at  6,300  pounds,  the  only  question  being  what  rate  should  prop- 
erly be  applied. 

The  shipment  in  question  was  in  fact  a  dynamo  which  the 
complainant  had  purchased  of  the  Marietta  Electric  Light  Co. 
It  had  burnt  out  and  was  in  fact  worthless  for  use  as  a  dynamo, 
and  it  Avas  the  intention  of  the  complainant  upon  receiving  it 
at  Cleveland  to  separate  the  brass  and  copper  from  the  iron  and 
sell  the  same  for  junk.  The  iron  which  it  contained  would  be 
worth  some  1^  cents,  the  brass  and  copper  about  141/^  cents  a 
pound.  The  dynamo  in  fact  produced  about  1100  pounds  of 
brass  and  copper  junk,  the  balance  being  iron. 

This  dynamo  was  boxed  or  crated  by  the  direction  of  the  com- 
plainant, and  delivered  to  the  initial  railway  as  scrap  iron  at  an 
estimated  weight  already  stated.  The  complainant  knew  that 
the  valuable  part  of  this  machine  to  it  was  the  brass  and  cop- 
per and  knew  about  the  amoimt  of  these  articles  which  it  con- 
tained.    It  did  not  know  the  exact  weight,  not  having  handled 
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such  d;)Tiamos,  but  probably  did  in  fact  understand  that  it 
weighed  in  excess  of  3,500  pounds. 

It  appears  from  the  testimony  that  second-hand  dynamos  are 
extensively  dealt  in  at  the  present  time.  A  dynamo  is  some- 
times discarded  because  it  has  worn  out;  oftener  because  it  has 
become  too  small  or  because  some  change  in  the  development  of 
an  electric  light  station  has  rendered  that  particular  machine 
practically  worthless.  Such  a  dynamo  is  often  in  good  condi- 
tion and  of  considerable  value  for  actual  use  in  some  place 
where  machines  of  that  size  and  character  are  needed.  These 
second-hand  machines  are  generally  bought  by  some  company 
whose  business  it  is  to  transport  them  to  the  factory,  overhaul 
the  machines,  making  such  repairs  as  may  be  needed  to  put  them 
in  good  order,  and  then  find  customers  who  can  use  dynamos  of 
that  kind  and  size.  The  price  paid  for  the  second-hand  ma- 
chine is  usually  very  much  less  than  the  cost  of  a  new  machine 
and  very  much  less  than  the  price  for  which  it  is  afterwards 
sold. 

There  seems  to  be  also  another  class  of  dealers  who  buy  these 
old  dynamos  not  for  the  purj>ose  of  selling  them  second-hand,  but 
to  convert  them  into  junk,  and  to  this  latter  class  belongs  the 
complainant.  While  it  occasionally  sells  a  dynamo  to  some 
other  company  to  be  refitted  and  resold  as  a  second-hand  ma- 
chine it  does  no  work  of  that  character  itself  and  nine- 
tenths  of  its  business  is  in  the  purchase  of  various  kinds  of 
machinery  for  the  purpose  of  putting  it  into  scrap  and  selling 
the  scrap  as  such.  The  owners  of  second-hand  dynamos  do  not 
generally  understand  the  value  of  the  copper  which  those  dyna- 
mos contain,  which  is  worth  nearly  aa  much  second-hand  as 
it  would  be  new.  If  they  understood  that  the  machine  was  be- 
ing bought  for  scrap  they  would  be  likely  to  inquire  into  its 
value  for  this  purpose  and  might  not  take  the  price  which  con- 
cerns like  the  complainant  would  in  most  cases  offer.  The  com- 
plainant stated  that  this  was  an  objection  to  shipping  such  dyna- 
mos as  junk. 

As  this  machine  was  shipped  there  was  nothing  in  its  external 
appearance  from  which  it  could  be  seen  that  it  was  in  fact  worth- 
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less  for  use  as  a  dynamo,  and  it  was  boxed  as  is  required  for  the 
shipment  of  dynamos. 

Conclusions. 

Two  questions  seem  to  be  presented  by  this  record.  First, 
«hould  the  rate  on  second-hand  dynamos  be  less  than  that  on 
new  dynamos  ?  Second,  should  the  rate  on  dynamos  when  they 
are  only  valuable  as  junk  be  the  same  as  on  new  dynamos  ? 

We  know  of  no  instance  where  the  rate  on  second-hand  ar- 
ticles as  such  is  less  than  the  rate  on  the  new  article.  There  are 
cases  where  a  lower  rate  is  imposed  when  a  machine  is  returned 
for  repairs  than  would  be  imposed  upon  a  single  movement  of 
the  machine.  The  Western  Classification  provides  that  when 
goods  which  have  been  shipped  to  a  given  destination  are  for 
any  reason  returned,  a  rate  one-half  the  going  rate  shall  be 
applied.  Under  the  Official  Classification  shipments  of  house- 
hold furniture  when  released  to  the  value  of  $5.00  per  100 
pounds  take  a  first  class  rate  as  against  a  rate  of  1%  times  first 
class  when  not  so  released.  These  instances,  and  others  which 
might  be  cited,  recognize  to  an  extent  the  principle  that  the  con- 
dition and  value  of  the  property  may  properly  be  taken  into  ac- 
count in  determining  the  classification. 

It  may  also  be  noted  that  in  the  business  of  handling  these 
second-hand  dynamos  the  dynamo  when  shipped  from  the  elec- 
tric light  station  to  the  factory  is  in  the  nature  of  a  raw  material 
which  is  to  be  converted  into  a  manufactured  product  Its 
value  is  very  much  less  than  that  of  a  new  dynamo  and  that 
value  depends  largely  upon  the  freight  rate.  In  the  case  be- 
fore us  the  complainant  paid  $85  for  this  machine  and  were 
charged  $83.79  for  its  transportation  to  Cleveland.  Much  might 
be  said  in  favor  of  a  rule  which  would  apply  a  lower  rate  to  sec- 
ond-hand dynamos  when  shipped  from  the  electric-light  station 
to  the  repair  shop  than  is  charged  upon  either  a  new  oi  second- 
hand dynamo  when  sent  to  the  station  for  use;  but  that  is  a 
question  of  policy  for  the  railways  themselves.  This  Commis- 
sion cannot  say  that  it  is  unjust  or  unreasonable  to  require  the 
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same  charge  for  the  transportation  of  the  new  and  the  second- 
hand dynamo. 

The  second  question  is  an  entirely  different  one.  The  dynamo- 
is  no  longer  valuable  as  such ;  it  has  ceased  to  be  an  electric  ma- 
chine and  has  become  a  combination  of  copper,  brass  and  iron 
scrap.  Should  the  same  rating  be  applied  to  this  as  to  the 
dynamo? 

Ur  r  the  Official  Classification  many  iron  articles  in  less 
than  carload  lots  are  rated  as  third  class.  Most  kinds  of  ma- 
chinery are  second  class.  Dynamos  are  first  class.  Assuming^ 
without  expressing  any  opinion  upon  that  subject,  that  this  rat- 
ing of  dynamos  is  just  and  reasonable,  it  must  be  upon  the 
ground  that  the  dynamo  is  a  valuable  and  delicate  piece  of  mech- 
anism which  can  afford  to  pay  a  high  rate  of  carriage  and  which 
requires  great  care  in  handling.  Neither  of  these  things  can 
be  affirmed  of  that  dynamo  when  it  has  become  junk.  Its  value 
is  no  greater  than  the  selling  price  by  the  pound  of  the  metal 
which  it  contains,  nor  indeed  as  great,  since  a  certain  amount  of 
labor  must  be  expended  before  even  that  price  can  be  obtained. 
It  is  apparent  that  there  ought  to  be  some  way  in  which  this 
scrap  can  be  shipped  at  a  less  rate  than  would  be  applied  to  the 
dynamo. 

The  railway  witnesses  state  that  this  can  be  done;  that  the 
tariffs  provide  a  fourth  class  rate  upon  iron  scrap  and  a  third 
class  rate  upon  copper  and  brass  scrap;  but  they  further  state 
that  in  order  to  obtain  this  rate  the  scrap  must  be  presented  for 
shipment  in  boxes  or  barrels.  In  other  words,  this  dynamo 
must  have  been  broken  up  at  Marietta  before  it  was  offered  for 
shipment.  The  application  of  such  a  rule  would  have  prevented 
the  complainant  from  handling  this  dynamo  or  from  doing- 
a  similar  business  at  other  points,  and  we  see  no  good  reason  for 
its  enforcement.  It  was  said  by  the  same  railway  witnesses  th-at 
a  steam  engine,  or  the  fly-wheel  of  an  engine,  or  a  steam  boiler 
might  be  shipped  at  the  scrap  rate  without  being  broken  in 
pieces,  provided  it  was  manifestly  of  no  further  use  for  its 
original  purpose.  In  the  same  way,  we  think  that  it  should  be 
possible  to  ship  as  junk  a  dynamo  which  has  been  bought  for 
that  purpose  and  which  has  actually  no  other  value.  Such  a 
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dynamo  need  not  be  boxed  nor  otherwise  prepared  for  shipment 
and  it  should,  of  course,  bear  the  rate  appTicable  to  the  highest 
<3lass  metal  used  in  its  construction. 

The  defendants  insist  that  the  application  of  such  a  rule 
would  open  the  door  to  fraud  and  that  dynamos  which  were  in 
fact  intended  to  be  repaired  and  resold  as  second-hand  dynamos 
would  be  shipped  as  scrap.  While  this  objection  has  some 
force  we  do  not  regard  it  as  controlling.  First,  while  it  is 
true  that  railways  are  forced  to  continually  guard  against  mis- 
descriptions of  property,  we  still  think  that  something  should 
be  left,  in  dealings  between  the  carrier  and  the  public,  to  the 
good  faith  of  both  parties.  Second,  a  dj^namo  is  a  delicate  piece 
of  mechanism  which  requires  ordinarily  careful  preparation  for 
its  safe  transportation  by  rail.  Few  shippers  would  venture  to 
offer  a  dynamo  of  much  value  without  such  preparation,  since 
the  railway  would  be  absolved  from  all  care  in  its  carriage. 
Third,  the  railway  has  it  in  its  power  to  make  sure  of  the  good 
faith  of  the  shipper  by  requiring  the  dynamo  to  be  mutilated 
before  leaving  the  hands  of  the  delivering  carrier  at  destination. 
It  appeared  from  the  testimony  that  this  requirement  had  on 
several  occasions  been  imposed  upon  complainant  as  a  condition 
of  obtaining  the  scrap  rate  upon  its  shipments.  Perhaps  this 
might  be  done  before  delivery  for  shipment. 

The  shipment  in  question  was  boxed  as  a  dynamo  and  was, 
so  far  as  could  be  seen  by  external  inspection,  in  fact  a  dynamo. 
It  was  described  by  the  Marietta  Electric  Light  Co.  as  "scrap 
iron,"  but  that  company  imderstood  that  the  machine  was  in 
fact  bought  by  the  complainant  as  a  second-hand  dynamo  and 
that  this  description  was  intended  to  secure  a  lower  rate  of 
freight.  Under  the  circumstances,  we  think  that  the  defendants 
were  justified  in  applying  to  it  the  dynamo  rate,  and  this  com- 
p/laint  will  be  dismissed ;  but  we  also  feel  that  the  rules  of  the 
carriers  should  be  so  modified  that  the  complainant  could,  had 
it  elected,  have  shipped  this  djTiamo  for  what  it  in  fact  was, 
viz.,  junk.  We  do  not  attempt  to  make  any  order,  for  we  have 
no  authority  to  do  so,  but  call  this  to  the  attention  of  the  defend- 
ants in  the  hope  that  they  may  give  it  consideration. 
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No.  867. 

IN  THE  MATTER  OF  ALLEGED  UNLAWFUL  DTS- 
CRi:\rTNATION  AGAINST  THE  ENTERPRISE 
TRANSPORTATION  COMPANY  BY  RAILROAD 
LINES  LEADING  FROM  NEW  YORK  CITY. 

Railroad  lines  leading  west  from  New  York  City  make  joint  through  rates 
with  the  New  England  Navigation  Company,  controlling  the  Fall  River 
line  of  steamers,  which  plies  between  New  York  and  Fall  River,  Mass., 
and  some  other  New  England  cities,  and  also  controlling  other  import- 
ant steamer  lines  operating  on  I^ong  Island  Sound.  Such  joint  rates 
apply  in  both  directions  between  Western  and  New  England  points. 
The  New  England  Navigation  Company  is  owned  and  operated  by  the 
New  York,  New  Haven  &  Hartford  R.  R.  Co.  The  rail  lines  centering 
in  New  York  and  running  westerly  thereof  refuse,  for  stated  business 
reasons,  to  make  the  like  or  any  joint  rating  arrangement  with  the 
Enterprise  Transportation  Company,  a  steamship  line  plying  between 
Fall  River  and  other  New  England  points  and  New  York  City,  and  in 
competition  with  the  New  England  Navigation  Company's  Fall  River 
line.  This  Fall  River  line  may,  by  reducing  rates  on  local  traffic, 
force  out  of  business  the  Enterprise  Transportation  Company,  while 
obtaining  a  lucrative  and  supporting  business  from  through  traffic,  and 
upon  disappearance  of  such  competition,  restore  the  former  charges. 
The  existence  of  the  Enterprise  Transportation  Company  as  a  competi- 
tive factor  is  of  distinct  value  to  the  public,  and  that  existence  may 
depend  upon  its  right  to  engage  in  through  business.  This  investiga- 
tion was  made  with  the  understanding  that  the  Commission  is  without 
power  to  grant  any  relief,  and  no  opinion  as  to  whether  the  through 
routing  arrangement  should  be  extended  to  the  Enterprise  Company 
is  expressed;  but  if  the  public  is  to  have  the  legitimate  benefit  of  water 
competition,  it  is  evident  that  authority  should  be  provided  to  estab- 
lisli  through  routes  between  rail  and  water  carriers,  or  at  least  to  pre- 
vent unjust  discrimination  by  rail  carriers  between  connecting  water 
lines. 


Submitted  March  5,  1906.    Decided  April  5,  1906. 
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David  Whitcomb  for  Enterprise  Transportation  Ca 

E.  0.  Buckland  for  New  England  Navigation  Co. 

O.  8,  Patterson  for  Pennsylvania  E.  E.  Co. 

Oeorge  F.  Brownell  for  Erie  E.  E.  Co. 

R,  D.  Whiting  for  Delaware,  Lackawanna  &  Western  R.  R. 
Co. 

Charles  C.  Pavlding  for  New  York  Central  &  Hudson  River 
E.  E.  Co. 

Frank  H.  Piatt  for  Lehigh  Valley  E.  E.  Co. 

Eeport  and  Opinion  of  the  Commission. 

Prouty^  Commissioner: 

The  Enterprise  Steamship  Company,  which  plies  between 
Fall  Eiver,  Mass.,  and  New  York  City,  recently  filed  an  in- 
formal complaint  with  the  Commission  alleging  that  it  desired 
to  engage  in  the  transportation  of  merchandise  from  Fall 
Eiver  to  various  western  destinations ;  that  in  the  course  of  such 
transportation  it  would  carry  the  freight  to  New  York  and  send 
it  west  from  New  York  by  rail ;  but  that  the  rail  lines  leading 
from  New  York  declined  to  extend  to  it  the  same  rates  which 
they  applied  to  traffic  of  the  same  character  from  the  same  point 
when  delivered  to  them  by  its  rival,  the  New  England  Naviga- 
tion Company.  It  appeared  from  an  inspection  of  our  tariff* 
that  these  various  rail  lines  published  in  connection  with  the 
New  England  Navigation  Company  through  rates  from  Fall 
Eiver  to  western  destinations,  and  it  seemed,  therefore,  that  the 
complaint  of  the  Enterprise  Company  was  really  that  such  rail 
lines  declined  to  enter  into  through  arrangements  with  it  while 
doing  so  with  its  competitor.  We  accordingly  advised  the  En- 
terprise Company  that  the  Act  to  regulate  commerce  did  not 
require  rail  carriers  to  form  through  routes  with  water  lines- 
and  that,  therefore,  the  Commission  could  make  no  order  in  the 
premises  even  if  the  complaint  were  sustained ;  but  inasmuch  as 
the  subject  is  one  of  great  practical  importance,  and  since  the 
amendment  of  the  Act  to  regulate  commerce  was  now  under  dis- 
cussion, it  seemed  suitable  to  investigate  the  circumstances  sur- 
rounding this  complaint  with  a  view  to  making  some  report  for 
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the  general  information  of  the  public.  A  proceeding  of  inquiry 
was,  therefore,  instituted  and  the  various  parties  were  heard. 
From  the  testimony  taken  upon  that  hearing,  in  connection  with 
various  matters  of  common  knowledge,  and  the  rates  on  file  with 
this  Commission,  the  following  facts  appear. 

The  New  York,  New  Haven  &  Hartford  Railroad  Company 
has  a  practical  monopoly  of  transportation  by  rail  in  that  terri- 
tory lying  south  of  the  Boston  &  Albany  Railroad  and  east  of 
its  own  line  from  South  Norwalk  to  Pittsfield.  The  New  Haven  * 
Company  has  lines  which  extend  outside  this  territory,  but  with- 
in this  territory  it  controls  all  the  steam  railroads  of  any  conse- 
quence, excepting  the  New  London  Northern,  which  extends 
north  from  New  London,  Connecticut,  to  Brattleboro,  Ver- 
mont. 

Many  of  the  most  important  towns  served  by  the  New  Haven 
Railroad  are  located  upon  the  ocean,  so  that  water  transporta- 
tion is  readily  available  to  many  points.  The  most  important 
of  these  cities  are  Providence  and  Fall  River,  but  lines  of  steam- 
ers touch  at  almost  all  cities  of  any  importance  upon  Long  Is- 
land Sound  by  which  communication  is  had  with  New  York 
City.  It  was  necessary,  therefore,  for  the  New  Haven  Com- 
pany, in  perfecting  its  transportation  monopoly  of  the  territory 
•covered  by  it,  to  control  also  the  facilities  of  transportation  by 
water,  especially  between  those  towns  and  New  York  City,  and 
in  the  execution  of  its  plans  it  either  established  or  acquired 
most  of  the  important  steamship  lines  operating  upon  Long  Is- 
land Sound.  These  diflferent  lines  seem  to  have  been  consoli- 
dated into  the  New  England  Navigation  Company  which  is 
owned  and  operated  by  the  New  Haven  Company  and  which  has 
in  recent  years  handled  most,  although  by  no  means  all,  of  the 
water  transportation  between  these  various  points  and  New 
York  City. 

The  Enterprise  Steamship  Company  is  incorporated  under 
the  laws  of  Massachusetts  and  began  business  in  June,  1905. 
It  has  a  capital  stock  of  $400,000  which,  it  was  stated,  has  been 
paid  in.  Its  fleet  consists  of  three  steamers,  one  of  800  tons 
burden  and  two  of  1800  tons,  the  three  being  fitted  for  the 
transportation  of  both  passengers  and  freight  Its  steamers 
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ply  exclusively  between  Fall  River  and  "New  York  City,  touch- 
ing, however,  Jamestown,  which  is  opposite  Newport,  Rhode 
Island. 

For  some  time  past  the  regular  passenger  fare  between  New 
York  City  and  Fall  River  has  been  $3  during  the  summer  and 
$2  during  the  winter  months.  The  Enterprise  Company  es- 
tablished at  the  outset  a  rate  of  $1,  which  it  has  ever  since  main- 
tained. Its  representative  stated  that  in  his  judgment  this  rate 
was  fairly  compensatory  for  the  service  and  that  his  company 
was  satisfied  to  do  business  on  that  basis.  The  New  Haven 
Company  has  reduced  its  passenger  rates  to  $1.50  at  the  present 
time  between  New  York  and  Fall  River.  The  testimony  did  not 
show  what  the  effect  of  this  reduction  was  between  New  York 
and  interior  points,  nor  whether  the  Enterprise  Company  car- 
ried passengers  for  such  interior  points. 

The  principal  trafiic  from  Fall  River  to  New  York  is  cotton- 
piece  goods  of  various  kinds  and  for  many  years  the  rate  applied 
by  the  New  England  Navigation  Company  to  this  traffic  has 
been  121/2  cents  per  100  pounds.  The  Enterprise  Company  es- 
tablished a  rate  of  10  cents  per  100  pounds  at  the  outset,  which 
has  been  since  continued.  The  bulk  of  the  transportation  by 
water  from  New  York  to  Fall  River  is  raw  cotton  and  various 
mill  supplies,  and  the  Enterprise  Company  fixed  its  class  rates 
and  its  local  rate  on  raw  cotton  at  2  cents  per  100  pounds  less 
than  that  previously  prevailing  by  the  New  England  Naviga- 
tion Company.  It  appeared  from  the  testimony  that  these  rates 
had  been  continued  by  the  Enterprise  Company  and  that  the 
New  England  Company  had  not  reduced  its  tariffs  up  to  the 
time  of  the  hearing.  It  further  appeared  that  under  this  ad- 
justment of  rates  the  Enterprise  Company  obtained  a  con- 
siderable part  of  the  strictly  local  business  between  Fall  River 
and  New  York.  The  general  manager  of  that  Company  testi- 
fied that  of  92  mills  in  Fall  River  his  Company  was  then  do- 
ing business  with  85. 

Freight  from  New  England  can  reach  the  middle  west  by 
various  routes.  It  may  go  by  the  direct  all-rail  route  or  by  the 
more  circuitous  rail  route  through  Canada.  It  may  also  be 
transported  by  water  from  New  England  to  some  southern  port 
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like  Xorfolk  or  Baltimore  and  from  there  taken  by  rail  to  its 
destination.  In  the  latter  ease  the  water  line  frequently  pays 
and  absorbs  a  local  rail  rate  from  the  interior  Xew  England 
point  to  the  seaboard.  These  competitive  conditions  have  given 
New  England  the  same  class  rates  and  to  a  considerable  extent 
the  same  commodity  rates  as  apply  from  Xew  York  City. 

Confining  our  attention  to  trafiic  originating  at  Fall  River^ 
it  is  evident  that  this  may  either  be  delivered  to  the  Jf ew  Haven 
Company  for  shipment  by  its  rail  line  or  to  soihe  steamboat  com- 
pany for  transportation  by  water.  Since  a  comparatively  small 
part  of  the  freight  trafiic  from  Fall  River  stops  at  New  York 
as  a  final  destination  and  since  a  comparatively  small  part  of 
that  trafiic  to  Fall  River  originates  at  New  York  as  the  point  of 
original  production  it  follows  that  the  Enterprise  Steamboat 
Company,  if  it  obtains  any  great  amount  of  business  between 
these  points,  must  make  arrangements  with  the  rail  and  water 
carriers  leading  from  New  York  as  to  the  handling  of  this 
business  beyond  that  point.  It  seems  to  have  been  able  to  do  this 
with  water  lines  leading  from  New  York  south  and  the  testi- 
mony indicates  that  it  exchanges  at  New  York  City  considerable 
quantities  of  freight  with  the  Old  Dominion  Steamship  Com- 
pany. The  quickest  service  between  Fall  River  and  the  west 
is  by  boat  from  Fall  River  to  New  York  and  by  rail  from  New 
York.  Large  amounts  of  traffic  move  by  this  route,  which  in 
the  past  has  been  exclusively  handled  by  the  New  England  Navi- 
gation Company.  The  Enterprise  Company,  desiring  to  partici- 
pate in  this  business,  and  also  in  business  moving  in  the  op- 
posite direction,  has  applied  to  the  various  rail  lines  asking  for 
the  same  treatment  which  they  accord  to  the  Steamboat  Com- 
pany of  the  New  Haven  road. 

The  rate  from  Fall  River  to  Chicago  on  cotton-piece  goods^ 
is  55  cents,  and  from  New  York  City  the  same.  When  this 
trafiic  is  brought  by  boat  from  Fall  River  to  New  York  and  de- 
livered to  the  rail  carrier  at  New  York  there  are  two  services^ 
the  transportation  from  Fall  River  to  New  York  and  the  trans- 
fer at  New  York.  The  transfer  charge  is  ordinarily  reckoned  at 
3  cents  per  100  pounds.  The  local  transportation  charge  of  the 
New  Haven  Company  is  12%  cents,  but  it  was  said  by  witnesses. 
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for  the  Enterprise  Company  that  the  trunk  lines  allowed  the 
New  Haven  road  10  cents  as  its  division.  The  transfer  serv- 
ice is  actually  performed,  sometimes  by  the  New  England  Navi- 
gation Company  and  sometimes  by  the  receiving  railroad  com- 
pany, but  in  either  case  it  is  paid  for  by  that  company;  that  is 
to  say,  the  railroad  company  which  receives  the  cotton-piece 
^ods  from  New  England  Navigation  Company  at  New  York  in 
effect  transports  that  traflSc  to  Chicago  for  42  cents ;  whereas,  if 
those  goods  were  delivered  to  the  same  company  at  the  same 
place  and  under  the  same  circumstances  by  the  Enterprise  Com- 
pany the  railway  company  would  exact  for  its  charge  55  cents 
per  100  pounds.  This,  of  course,  deprives  the  Enterprise  Com- 
pany of  all  possible  opportunity  of  participating  in  liiat  busi- 
ness. 

The  carriers  gave  various  reasons  for  their  refusal  to  join 
with  the  Enterprise  Company  in  these  through  rates.  The 
Pennsylvania  states  that  its  facilities  are  so  congested  in  New 
York  at  the  present  time  that  it  is  only  with  great  diflSculty  that 
it  can  handle  the  traffic  now  offered  at  that  point ;  that  if  it  re- 
<5eived  this  traffic  from  two  companies  instead  of  one,  whether 
it  took  the  traffic  itself  or  whether  the  traffic  was  delivered  to  it, 
more  room  would  be  required.  The  representative  of  that  com- 
pany further  stated  in  substance  that  there  was  only  so  much 
traffic  from  Fall  River  of  this  character;  that  his  company 
•could  not  hope  to  receive  any  more  business  if  it  joined  with  the 
Enterprise  Company,  since  what  it  received  from  that  com- 
pany would  be  subtracted  from  the  amoimt  which  it  was  now 
receiving  from  the  New  England  Company;  and  that,  since  it 
could  handle  the  traffic  better  from  one  company  than  from  two, 
Tie  had  declined  to  entertain  the  proposition. 

The  New  York  Central  stated  that  this  business  was 
not  desirable ;  that  it  had  no  arrangement  with  any  steamboat 
line  except  the  New  England  Navigation  Company;  and  that 
with  that  company  its  arrangement  only  covered  the  four  higher 
classes.  It  further  stated  that  it  would  rather  cancel  its  present 
arrangements  with  the  New  England  Navigation  Company  than 
-extend  them  to  the  Enterprise  Company.  It  appeared  in  the 
<5ase  of  the  New  York  Central  that  the  traffic  was  delivered  to  it 
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by  team  in  Xew  York  City,  where  it  was  loaded  into  its  cars. 
No  reason  was  suggested  why  that  company  would  suffer  any  in- 
convenience if  it  handled  traffic  for  the  Enterprise  Company 
delivered  to  it  in  the  same  place  and  in  the  same  manner. 

The  other  companies,  so  far  as  they  were  represented  by 
witnesses  at  the  hearing,  did  not  claim  that  they  were  unable 
to  handle  the  traffic.  Their  statements  were  to  the  general  ef- 
fect that  they  preferred  to  receive  this  traffic  from  the  "New 
Haven  Company  by  rail;  that  they  only  consented  to  handle  it 
by  water  through  Xew  York  as  an  accommodation  to  the  New 
England  Navigation  Company  and  their  patrons ;  and  that  they 
did  not  desire  to  form  this  connection  with  the  Enterprise  Com- 
pany because  they  did  not  desire  to  increase  the  amount  of  this 
business  which  came  from  Fall  Eiver  by  water. 

The  general  situation  seems  to  be  this.  The  New  Haven 
Company  controls  the  greater  portion  of  the  traffic  within  its 
territory.  Most  of  this  traffic,  in  the  natural  course  of  things, 
would  go  by  the  all-rail  routes;  a  certain  amount  of  it  may 
go  by  water  to  New  York  and  from  there  by  rail.  The  lines 
leading  from  New  York  can  receive  this  traffic  from  the  New 
Haven  Company  either  by  rail  or  by  water ;  they  prefer  to  re- 
ceive it  by  rail.  At  the  present  time  the  New  Haven  road  is 
dividing  this  business  between  all  these  different  lines  in  a  satis- 
factory manner.  By  forming  a  connection  with  the  Enterprise 
Company  they  would  not  increase  the  total  amount  of  the  traffic 
which  they  handle,  and  they  might  introduce  a  factor  which 
would  become  a  disturbing  element  in  the  present  harmonious 
relations.  They  have  nothing  to  gain,  and  possibly  might  lose 
something  by  the  change. 

The  Enterprise  Company  claimed  that  the  refusal  of  the  rail 
lines  to  participate  with  it  in  through  business  was  the  result 
of  an  agreement  between  those  lines  dictated  by  the  New  Haven 
Company.  The  only  evidence  tending  to  show  this  directly  was 
the  declaration  of  an  agent  of  the  Delaware,  Lackawanna  & 
Western  Kailroad.  The  Enterprise  Company,  desiring  to  ship 
cotton-piece  goods  from  Fall  River  to  Chadwick,  N.  Y.,  and  un- 
derstanding that  the  above  railroad  company  accorded  to  the 
New  England  Navigation  Company  a  rate  from  New  York  of 
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16%  cents,  while  its  local  rate  was  25%  cents,  applied  for  the 
same  reduced  rate.  This  the  agent  refused,  stating  that  his 
company  could  only  accord  that  rate  to  the  New  England  Navi- 
gation Company  by  reason  of  an  agreement  to  that  effect  with 
the  New  Haven  Company.  We  could  hardly  find  from  the 
testimony  that  any  similar  agreement  with  other  lines  exists,  al- 
though such  may  be  the  fact ;  and  still  less  that  th^re  is  any  con- 
spiracy among  all  these  railroads  to  accomplish  the  thing  com- 
plained of.  It  appears  to  us  that  the  course  of  these  railway 
lines  may  be  justifiable  upon  sound  business  principles  if  the 
matter  be  examined  solely  from  their  standpoint 

How  does  the  matter  stand  when  examined  from  the  view- 
point of  the  public  ?  We  have  already  seen  that  the  Enterprise 
Company  has  been  of  great  benefit  to  shippers  and  passengers 
using  that  line  by  reducing  the  rates  formerly  in  effect.  The 
complainant  concedes  that  rates  from  Fall  River  to  points  in  the 
west  would  not  be  reduced  if  the  Enterprise  Company  were  ac- 
corded the  through  privileges  which  it  desires.  Those  rates  are 
for  the  most  part  the  same  from  New  York  and  Fall  River  to 
Chicago  and  points  basing  on  Chicago,  or  which  take  a  percent- 
age of  the  Chicago  rate.  To  reduce  the  rate  from  Fall  River 
would  break  down  the  whole  scheme  of  rates.  This  does  not  ap- 
pear to  be  true  of  rates  to  points  east  of  Buffalo  and  Pittsburg, 
which  are  generally  less  from  New  York  than  from  Fall  River. 
In  very  many  cases,  at  least,  the  rate  from  Fall  River  to  those 
points  would  be  less  if  the  present  local  rate  of  the  Enterprise 
Company  were  added  to  the  present  division  of  the  rail  line  from 
New  York?  It  does  not  appear  whether  a  reduction  would  in 
fact  result. 

It  was  also  said  by  the  Enterprise  Company  that  if  that  com- 
pany could  engage  in  this  traffic  its  patrons  would  have  two 
lines  and  would  thereby  secure  more  efficient  service  than  other- 
wise. There  was  no  testimony  before  us  as  to  the  character  of 
the  service  by  either  of  those  steamship  lines.  It  did  appear  that 
the  Enterprise  Company  touches  at  certain  wharves  in  Fall 
River  to  which  some  of  the  mills  are  peculiarly  accessible  and 
that  these  mills  find  it  to  their  advantage,  for  this  reason,  to 
patronize  that  company  rather  than  the  New  England  Company ; 
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and  that  it  serves  one  town  not  directly  served  by  its  rival. 
It  is  also  undoubtedly  true  that  better  and  more  efficient  service 
is  obtained  when  competition  exists  than  when  the  business  is 
entirely  transacted  by  one  concern. 

The  most  serious  feature  of  this  case  rests  in  the  fact  that  if 
the  New  England  Navigation  Company  can  exclude  the  Enter- 
prise Company  from  all  participation  in  through  business  and 
confine  it  strictly  to  local  business  between  Fall  River  and  New 
York,  it  thereby  acquires  the  power  of  forcing  the  Enterprise 
Company  out  of  business  altogether,  for  it  may  so  reduce  its 
rates  on  local  traffic  that  this  company  could  not  meet  them, 
while  obtaining  a  lucrative  and  supporting  business  from 
through  traffic.  When  the  competition  of  the  Enterprise  Com- 
pany had  disappeared  rates  would  be  restored  to  what  they  for- 
merly were,  which,  it  fairly  appears,  was  higher  than  reason- 
able competition  would  produce.  The  existence  of  the  Enter- 
prise Company  as  a  competitive  factor  is  of  distinct  value  to  the 
public,  and  that  existence  may  depend  upon  its  right  to  engage 
in  through  business.  This  is  well  illustrated  by  the  last  case  in 
which  this  matter  has  been  before  the  courts :  Gulf,  C,  &  8.  F. 
R,  Co,  V.  Miami  S.  S.  Co,  30  C.  C.  A.  142,  52  U.  S.  App.  732, 
86  Fed.  407. 

Traffic  from  the  Atlantic  seaboard  to  various  points  in  Texas, 
Indian  and  Oklahoma  Territories  and  the  Mississippi  and  Mis- 
souri Valleys  passes  largely  by  water  from  some  port  like  New 
York  to  Galveston  or  New  Orleans  and  is  from  thence  carried 
by  rail  to  destination.  Prior  to  July,  1897,  there  was  only  one 
steaniJ^hip  line  operating  between  New  York  and  Galveston, 
known  as  the  Mallory  Line,  and  two  between  New  York  and 
New  Orleans.  Three  different  lines  of  railway  with  various 
connections  led  from  Galveston  into  Texas  and  this  other  terri- 
tory. 

In  the  summer  of  1897  the  Miami  Steamship  Company,  con- 
ceiving this  field  to  be  a  promising  one,  determined  to  enter  it, 
and  put  on  a  line  of  steamboats  between  New  York  and  Galves- 
ton. At  the  outset  the  various  railroads  leading  from  the  port  of 
Galveston  seem  to  have  accorded  to  the  Miami  Company  the 
same  rates  and  privileges  in  substance  which  were  given  the  Mal- 
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lory  Line.  The  Miami  Company,  however,  found  it  to  its  ad- 
vantage to  somewhat  reduce  the  rates  between  Xew  York  and 
Galveston,  and  this  operated  to  effect  a  reduction  in  rates 
throughout  the  territory  above  described,  the  shrinkage  being 
ill  all  cases  in  the  ocean  transportation  from  New  York  to  Gal- 
veston. This  created  more  or  less  dissatisfaction  since  these 
ocean  and  rail  rates  from  New  York  are  fixed  with  reference 
to  the  all-rail  rates  from  the  same  points  to  the  same  destinations, 
and  in  the  early  part  of  1898,  the  railroad  lines  leading  from 
Galveston,  the  Mallory  Line  and  the  two  steamship  lines  lead- 
ing from  Xew  York  to  New  Orleans  entered  into  an  arrange- 
ment by  wliieh  it  was,  among  other  things,  agreed  that  the  rail- 
road lines  should  break  off  all  connection  with  die  Miami  Steam* 
ship  Company. 

Traffic  l)etween  interior  points  and  the  Atlantic  seaboard 
was  handled  by  the  various  steamship  lines  in  connection  wilih 
the  rail  lines  upon  through  bills  of  lading  in  both  directions, 
and  the  through  rate  was  divided  between  the  water  and  the 
rail  lines  u])on  a  basis  which  allowed  to  the  rail  line  less  than 
its  local  tariff  from  Galveston  to  point  of  destination.  The  rail- 
road companies  then  declined  to  honor  through  bills  of  lading 
and  also  declined  to  form  through  routes  u^wn  the  basis  of  the 
divisions  hitherto  in  force.  The  Miami  Steamship  Company 
could,  of  course,  transport  the  freight  from  Xew  York  to  Gal-  • 
veston  and  there  tender  it  to  the  railroad  companies  for  trans- 
portation to  destination,  but  the  railroad  companies  exacted  in 
all  cases  their  local  tariff  and  required  the  Miami  Company  to 
prepay  the  freight  charges.  In  case  of  traffic  going  in  the  op- 
posite direction,  the  railroad  companies  declined  to  issue  any 
through  bill  of  lading  and  required  the  shipper  to  prepay  the 
transportation  charge  to  Galveston,  if  the  traffic  was  to  go  by  the 
Miami  Company. 

It  will  be  seen  at  a  glance  that  under  these  conditions  the 
Miami  Company  could  not  hope  to  participate  in  that  traffic;  for 
not  only  did  it  receive  much  less  for  the  same  service  than  its 
eomjx^titors,  but  the  handling  of  the  business  by  that  line  was 
so  hedg(Ml  about  w-ith  difficulties  as  to  make  it  almost  impossible 
for  the  shipper  to  patronize  its  route.  In  view  of  this  that 
Company  applied  to  the  Interstate  Commerce  Commission,  but 
was  advised  that  under  the  law  that  body  could  probably  render 
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it  no  assistance.  It  thereupon  filed  a  bill  in  equity  in  the  circuit 
court  for  the  eastern  district  of  Texas  alleging  in  effect  that  these 
different  companies  were  not  only  in  violation  of  the  Act  to  regu- 
late commerce,  but  were  also  in  violation  of  the  Sherman  Anti- 
trust act,  and  praying  an  injunction.  The  circuit  court  granted 
the  injunction,  but  the  circuit  court  of  appeals  in  an  elaborate 
opinion  dissolved  the  injunction  and  held  that  the  Miami  Com- 
pany was  entitled  to  no  relief;  that  the  railway  companies  might 
require  the  prepayment  of  their  freight  charges ;  that  they  were 
not  compelled  to  enter  into  joint  arrangements  with  one  steam- 
ship company  because  they  did  with  another ;  and  that  even  if  the 
anti-trust  act  was  violated  only  the  United  States  Government 
could  maintain  an  injunction  suit 

The  result  of  this  decision  was  that  the  Miami  Steamship 
Company  withdrew  from  that  field,  and  that  rates  were  re- 
stored to  their  former  basis.  The  further  result  was  that  still 
later  many  of  these  rates  were  advanced,  as  appeared  in  testi- 
mony before  the  Commission,  by  the  concerted  action  of  the 
water  lines  and  various  railways,  and  that  in  consequence  rates 
to  Texas  Common  Points  were  also  advanced. 

This  investigation  was  begim  upon  the  understanding  that 
the  Commission  had  no  power  to  grant  any  relief  in  the  prem- 
ises. The  railroads  have  not  been  heard  further  than  they  were 
inquired  of,  to  some  extent,  by  the  Commission  itself.  We  do 
not  think  that  under  these  circumstances  we  ought  to  express  an 
opinion  as  to  whether  these  rail  lines  should  accord  the  Enter- 
prise Company  the  through  arrangements  asked  for,  since  it  is 
evident  that  many  things  which  might  influence  a  final  judg^ 
ment  were  not  developed  in  the  hearing  before  us. 

At  the  present  time  water  competition  exercises  an  important 
influence  upon  the  rail  rates  of  this  country.  That  form  of 
competition  is  less  susceptible  of  control  than  transportation 
bv  rail,  and  many  persons  believe  that  the  true  policy  of  this 
country  is  found  in  the  improvement  and  construction  of  water- 
ways. If  the  legitimate  benefit  of  such  competition  is  to  be  had 
it  is  evident  that  some  regulating  body  must  exercise  in  our 
country,  as  does  the  English  railway  commission  in  England, 
the  authority  to  establish  through  routes  between  water  and 
rail  carriers,  or  at  least  to  prevent  undue  discrimination  by  rail 
carriers  between  connecting  water  lines. 
11 1.  C.  C.  Rep. 
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No.  777. 
J.  W.  MOEAN  &  SON 

V. 

THE  MISSOURI  PACIFIC  RAILWAY  COMPANY  and 
THE  ST.  LOUIS,  IRON  MOUNTAIN  &  SOUTHERN 
RAILWAY  COMPANY. 

Complainant  shipped  two  carloads  of  flour  from  Lamar,  Mo.,  to  Hope,  Ark., 
by  the  St  L.  &  S.  F.  R.  R.  in  December,  1903,  under  a  milling-in- 
transit  rate  from  Pennsboro  and  Everton,  the  same  rate  applying  from 
Lamar,  Pennsboro  and  Everton  to  Little  Rock,  Ark.,  and  from  that 
point  tlie  flour  was  carried  by  the  St.  L.  I.  M.  &  S.  Ry.  to  Hope  under 
the  rate  in  force  between  those  points  applying  on  interstate  ship* 
ments.  This  rate  from  Little  Rock  to  Hope  was  42  cents  per  100  pounds 
for  a  distance  of  112  miles,  and  is  the  subject  of  complaint. 
Tlie  Arkansas  Commission  rate  in  force  on  state  traffic  from  Little 
Rock  to  Hope  is  11  cents.  The  M.  P.  and  the  St.  L.  I.  M.  &  S.  had  in 
efFect  a  througli  rate  from  Lamar  to  Hope  of  28  cents,  and  to  this 
must  be  added  a  $3  per  car  switching  charge  from  complainant's  mill 
to  the  M.  P.  tracks  in  Lamar.  The  rate  by  the  M.  P.  line  from  Lamar 
to  Little  Rock  was  20  cents,  the  same  as  the  rate  by  the  St.  L.  ft  S.  F. 
and  its  connecting  line.  Defendants  subsequently  reduced  the  charge 
on  these  carloads  of  flour  from  Little  Rock  to  Hope  from  42  to  24 
cents  per  100  pounds,  refunding  substantially  the  difference  to  com- 
plainant, and  finally  offered  to  reduce  to  the  basis  of  a  19  cent  rate  ap- 
plying from  Memphis  through  Little  Rock  to  Hope,  which  the  tariff 
specified  as  the  maximum  charge  between  intermediate  stations,  but 
such  offer  of  settlement  was  declined  by  complainant.  This  Memphis 
rate  has  since  been  increased  to  20  cents.  Upon  all  the  facts  and  cir- 
cumstances, Held:  That  the  rate  of  42  cents  for  this  service  between 
Little  Rock  and  Hope  on  interstate  shipments  of  flour  was  gprossly  un- 
reasonable; that  the  rate  of  19  cents  was,  and  the  rate  of  20  cents  is, 
as  appliiHl  to  such  service,  unreasonable  and  unjust;  and  that  a  reason- 
able and  just  rate  therefor  would  be  11  cents  per  100  pounda.  Com- 
plainant awarde<l  reparation. 


Buhmitted  November  1,  1905,    Decided  April  5,  1906. 
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/.  B,  McGilvray  for  complainant 

Martin  L,  Clardy,  Elijah  Robertson  and  T.  C.  Jeffreys  for 

defendants. 

Eepoet  and  Opinion  of  the  Commission. 

Clements,  Commissioner: 

The  issues  presented  in  this  case  involve  the  reasonableness  of 
the  rates  of  the  defendant,  the  Iron  Mountain  &  Southern  Rail- 
way  Company  over  its  line  from  Little  Rock  to  Hope,  Arkansas, 
on  interstate  shipments  of  flour  in  carloads.  A  claim  for  repara- 
tion on  two  shipments  originating  as  grain  at  Pennsboro  and 
Everton,  Mo.,  and  milled  in  transit  at  Lamar,  Mo.,  and  for- 
warded therefrom  to  Hope,  Ark.,  is  also  involved. 

For  convenience  and  brevity,  hereafter  when  the  St.  Louis, 
Iron  Mountain  &  Southern  Railway  Company  is  referred  to  it 
will  be  designated  as  the  Iron  Mountain,  and  when  the  St. 
Louis  &  San  Francisco  Railway  Company  is  referred  to  it  will 
lx>  designated  as  the  Frisco,  in  accordance  with  the  reference  to 
the  same  in  the  testimony.  The  Missouri  Pacific  Railway  will 
])e  designated  as  the  Missouri  Pacific.  In  all  instances  where 
freiglit  rates  are  referred  to,  such  rates  will  be  understood  as 
applying  to  the  unit  of  100  pounds  on  carload  shipments. 

The  complainant  firm  is  composed  of  J.  W.  Moran  and  J. 
H.  Moran,  and  is  engaged  in  milling  grain  at  Lamar,  Missouri, 
and  purchasing  grain  at  other  points,  shipping  the  same  to 
Lamar,  and  the  products  thereof  from  Lamar  to  various  south- 
ern points.  Lamar  is  at  a  crossing  of  the  Missouri  Pacific  and 
the  Frisco. 

Complainant  shipped  on  through  bills  of  lading  issued  Ut 
Lamar  by  the  Frisco  to  Hope,  Arkansas,  consigned  to  Plunkett, 
Jarrell  Grocery  Company  one  carload  consisting  of  29,600 
pounds  of  flour,  December  12,  1903,  and  another  consisting  of 
27,300  ]X)unds,  December  14,  1903.  The  weights  given  are 
those  shown  on  the  Iron  Mountain  expense  bills.  These  ship- 
ments were  carried  by  the  Frisco  and  its  connecting  line  to  Lit- 
tle Rock  and  thence  by  the  Iron  Mountain  to  Hope.  The  ship- 
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mente  could  reach  Little  Eock  over  the  St.  Louis  Soi;thwestem 
or  the  Choctaw  division  of  the  Chicago,  Eock  Island  &  Pacific, 
but  the  testimony  does  not  indicate  which  connection  was  used 
by  the  Frisco.  The  shorter  distance  would  be  375  miles  by  the 
Frisco  and  Eock  Island  line  via  Mansfield.  On  these  shipments 
the  Iron  Mountain  collected  from  the  consignees  a  total  of 
$355.78,  divided  as  follows:  For  the  Frisco  and  connection 
from  Lamar  to  Little  Eock,  375  miles  (short  line)  $116.80; 
for  the  Iron  Mountain,  from  Little  Eock  to  Hope,  112  miles, 
$238.98.  The  total  rate  for  the  entire  distance,  487  miles  from 
Lamar  to  Hope  was  a  combination  rate  composed  of  the  Frisco 
rate  of  20  cents  and  that  of  the  Iron  Mountain  for  interstate 
shipments  hauled  by  it  from  Little  Eock  to  Hope  of  42  cents 
per  hundred  pounds,  making  a  total  of  62  cents.  The  rate  pre- 
scribed by  the  Arkansas  Commission  on  flour  in  carloads, 
minimum  24,000  pounds,  was  at  the  time  of  these  shipments 
and  still  is,  from  Little  Eock  to  Hope,  11  cents.  There  was 
at  that  time  in  effect  a  joint  through  rate  by  the  Missouri  Pa- 
cific and  the  Iron  Mountain  from  Lamar  to  Hope  of  28  cents. 
The  joint  through  rate  over  this  route,  composed  of  the  Mis- 
souri Pacific  from  Lamar  to  Little  Eock,  and  the  Iron  Moun- 
tain from  Little  Eock  to  Hope,  has  been  increased  two  cents 
so  that  it  is  now  30  cents.  There  is  no  joint  through  rate  over 
the  Frisco  and  Iron  Mountain. 

There  was  in  effect  by  the  Frisco  a  milling-in-transit  regu- 
lation which  permitted  the  shipment  of  grain  to  Lamar  from 
other  stations  on  the  Frisco,  including  Pennsboro  and  Everton 
upon  local  rates,  with  the  privilege  of  grinding  the  grain  at  the 
latter  place  and  shipping  it  thence  to  other  points,  or  an  equiva- 
lent amount  of  mill  products,  at  the  total  through  rate  on  grain 
from  the  point  of  origin  thereof  to  the  destination  of  the  flour, 
or  other  mill  products,  shipped  forw^ard  within  six  months. 
These  two  shipments  of  flour  were  made  under  this  milling-in- 
transit  arrangement  in  connection  with  prior  shipments  ol 
wheat;  tAvo  carloads  from  Pennsboro  about  July  13,  1903,  ovei 
the  Frisco  to  Lamar,  and  one  from  Everton  about  October  8, 
1903.  To  Lamar  the  local  rate  from  Pennsboro,  a  distance  of 
31  miles,  is  7  cents,  and  from  Everton,  37  miles,  7%  cents. 
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The  complainant's  mill  at  Lamar  is  located  by  the  tracks  of 
the  Frisco  and  is  a  mile  or  more  from  the  tracks  of  the  Mis- 
souri Pacific,  and  there  was  a  switching  charge  of  $3  per  car 
for  transferring  the  carload  of  flour  from  this  mill  across  to  the 
Missouri  Pacific.    This  switching  charge  is  still  in  effect. 

The  through  rates  on  both  wheat  and  flour  from  each  of  these 
places,  Lamar,  Pennsboro  and  Everton,  as  well  as  a  number  of 
other  points  in  the  same  territory  by  the  Frisco  line  to  Little 
Rock  was  at  the  time  of  these  shipments  20  cents.  The  rate 
from  Lamar  by  the  Missouri  Pacific  to  Little  Kock  was  also  20 
cents  on  both  wheat  and  flour,  and  as  above  stated  was  by  this 
line  and  the  Iron  Mountain  28  cents  from  Lamar  to  Hope. 
Had  these  shipments  of  flour  from  Lamar  been  made  by  com- 
plainant over  the  Missouri  Pacific  and  Iron  Moimtain  through 
route,  the  through  cost  of  transportation  to  it  from  points 
of  origin  of  the  wheat  would  have  been  from  Pennsboro  the 
local  to  Lamar,  7  cents,  plus  the  through  rate  from  Lamar  to 
Hope,  28  cents,  total  35  cents;  and  from  Everton  to  Lamar,. 
7%  cents  local  plus  28  cents  from  Lamar  to  Hope,  total  3514- 
cents.  In  addition  to  this  there  was  a  transfer  charge  of  $S- 
per  car  before  mentioned.  The  through  rate  from  all  of  the 
points  of  origin  above  mentioned  by  the  Frisco  to  Little  Rock 
being  20  cents,  the  combination  through  rate  from  the  same 
points  of  origin  to  Hope  by  adding  to  the  above  rate  of  20  cents, 
the  local  Arkansas  Commission  rate  of  11  cents  over  the  Iron 
Mountain  from  Little  Rock  to  Hope  would  have  been  31  cents. 
The  milling-in-transit  arrangement  of  the  Frisco  was  available 
only  when  the  flour  moved  over  that  road,  and  this  indicates  the 
reason  for  routing  the  flour  from  Lamar  by  the  Frisco. 

Upon  protest  by  the  complainant  the  Iron  Mountain  refund- 
ed $97.86  to  it  upon  the  basis  of  applying  the  St.  Louis  rate 
to  Hope  as  a  maximum  for  the  haul  from  Little  Rock  to  Hope^ 
Little  Rock  being  an  intermediate  point  between  St  Louis  and 
Hope. 

Complainant  not  being  satisfied  with  this  as  the  proper  ad- 
justment of  the  matter,  the  Iron  Mountain  then  offered  to  fur- 
ther refund  on  the  basis  of  the  rate  of  19  cents  from  Little 
Rock  to  Hope,  this  being  the  Memphis  rate  to  Hope,  and  Lit- 
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tie  Eock  being  intermediate.  This  offer  was  rejected  and  com- 
plaint filed. 

The  defendant,  the  Iron  Mountain,  as  stated,  offers  to  refund 
from  the  charges  made  on  these  shipments  on  the  basis  of  the 
Memphis  rate  of  19  cents. 

In  the  published  tariffs,  effective  at  the  time  these  shipments 
were  made  in  1903,  it  is  provided  "that  the  Distance  Tariff 
rates  applying  on  interstate  traffic  between  stations  in  Arkansas 
and  stations  in  Missouri  will  apply  between  stations  in  Arkan- 
sas on  all  traffic  (where  joint  tariff  rates  are  not  provided), 
when  received  from  or  delivered  to  connecting  carriers  and  the 
point  of  origin  or  destination  is  outside  the  State  of  Arkansas, 
regardless  of  whether  or  not  the  service  performed  by  this 
company  is  exclusively  between  points  within  the  State  of  Ar- 
kansas."  The  tariff  referred  to  names  mileage  rates  between 
stiitions  in  Arkansas  and  stations  in  Missouri  on  the  Iron  Moun- 
tain, and  under  the  provision  quoted  would  apply  from  Little 
Rook  to  Hope  on  shipments  originating  outside  the  State  of 
Arkansas  in  the  absence  of  through  rates,  but  there  is  found  in 
another  tariff  containing  rates  of  the  Iron  Mountain  from 
ilemphis,  Tennessee,  to  Hope,  Arkansas,  the  following  provi- 
sion :  "The  rates  named  herein  will  be  applied  between  inter- 
mediate stations  when  less  than  established  or  distance  tariff 
rates."  The  through  rate  named  in  this  tariff  from  Memphis 
to  Hope  on  flour  was  at  the  time  of  the  shipments  in  question 
19  cents.  This  is  the  basis  of  the  proposed  refund  which  the 
Iron  Mountain  has  offered  to  make  to  the  complainant 

The  rate  from  Lamar  to  Little  Rock  has  been  advanced  to  22 
cents  by  both  the  ^I  issouri  Pacific  and  the  Frisco,  and  the  rate 
from  Lamar  to  IIoi)e  by  the  Missouri  Pacific  and  Iron  Moun- 
tain has  boon  advanced  to  30  cents,  minimum  weight  24,000 
pounds.  The  present  rate  from  St.  Louis,  i^*^^.,  to  Hope,  by  the 
Iron  Mountain,  a  distance  of  450  miles,  is  25  cents,  and  from 
Menij)his  to  Hope,  a  distance  of  260  miles,  20  cents.  There 
are  also  in  effect  by  this  road  rates  on  flour  in  carloads  as  fol- 
lows: 

Cents. 

Memphis  to  Knobel,  Ark.    (181  miles) 0 

Memphis  to  McAlmont,  Ark.   ( 141  miles) 9 
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The  same  rate  applied  to  Bald  Knob,  Ark.  (91  miles),  the 
point  of  connection  of  the  Memphis  line  with  the  main  line, 
and  also  applies  to  all  local  points  on  the  main  line  between 
Knobel  and  McAlmont 

Cents. 

€airo.  111.,  to  Knobel,  Ark.  ( 106  miles) 12 

Cairo,  111.,  to  O'Kean,  Ark.    (122  miles) 12 

Points  between  Knobel  and  O'Kean  also  take  rate  of  12 
cents. 

Cents. 

St.  Louis  to  Avery,  Ark.   ( 185  miles) 14 

St,  Louis  to  McAlmont,  Ark.   (338  miles) 14 

The  same  rate  also  applies  to  all  points  between  Avery  and 
McAlmont. 

Over  99  per  cent  of  the  capital  stock  of  the  Iron  Mountain  is 
owned  by  the  Missouri  Pacific,  and  the  personnel  of  the  offi- 
cial management  of  the  two  roads  is  in  the  main  the  same. 

We  further  find  from  the  foregoing  facts,  first,  that  the  rate 
of  42  cents  and  the  reduced  rate  of  24  cents  charged  by  the  Iron 
Moimtain  for  the  transportation  of  the  shipments  mentioned 
from  Little  Rock  to  Hope  were  unreasonable  and  unjust;  sec- 
ond, that  the  rate  of  19  cents  for  the  transportation  of  said  ship- 
ments from  Little  Rock  to  Hope  by  the  Iron  Mountain  is  un- 
reasonable and  unjust;  and  third,  that  the  rate  of  20  cents, 
stated  by  the  Iron  Mountain  as  applicable  to  the  transportation 
by  Ite  line  of  flour,  in  carload  lots  of  interstate  shipments,  from 
Little  Rock  to  Hope  is  unreasonable  and  unjust. 

We  further  find  that  11  cents  per  100  pounds  for  the  trans- 
portation of  such  shipments  from  Little  Rock  to  Hope  is  a 
just  and  reasonable  rate  and  was  at  the  time  of  the  shipments 
involved  in  this  case  a  just  and  reasonable  rate  for  the  trans- 
portation of  the  same  from  Little  Rock  to  Hope,  and  that  the 
charges  collected  from  the  Iron  Mountain  therefor  were  un- 
reasonable and  unjust  to  the  extent  that  the  same  exceeded  11 
cents  per  hundred  poimds  on  said  shipments,  and  that  the  com- 
plainant is  entitled  to  reparation  in  the  amoimt  of  such 
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excess,  after  deducting  the  amount  which  has  already  been  re-^ 
funded  to  them,  with  interest  from  January  25,  1903,  thia 
being  tlie  date  when  said  charges  were  collected. 

Upon  the  basis  above  set  forth,  we  find  the  principal  amount 
of  said  reparation  due  to  be  $78.53. 

Conclusions. 

We  think  it  manifest  from  examination  of  the  forego- 
ing facts  that  the  rate  charged  by  the  Iron  Mountain  for  the- 
transportation  of  flour  from  Little  Eock  to  Hope,  applicable  to- 
shipments  from  without  the  State  of  Arkansas  received  by  that 
road  at  Little  Eock  from  connections  other  than  the  Missouri 
Pacific,  greatly  in  excess  of  the  local  rate  applicable  to  ship- 
ments originating  at  Little  Eock,  was  intended  to  encourage 
shipments  by  the  Missouri  Pacific  and  to  discourage  them  by 
otlier  lines,  and  is  unreasonable  and  unjust.  While  a  carrier 
under  the  law  may  decline  to  join  with  its  connections  in  the 
making  of  joint  through  routes  and  rates  applicable  thereon,  or 
may  join  in  such  arrangements  with  one  connection  and  refuse- 
to  do  so  with  another,  no  carrier  can  for  any  reason  or  purpose 
lawfully  exact  unreasonable  and  unjust  rates  for  any  service- 
which  it  may  perform  in  the  transportation  or  handling  of  in- 
terstate traffic.  The  service  performed  by  the  Iron  Mountain,, 
as  stated  in  the  findings  of  fact,  in  the  continued  transportation 
from  Little  Eock  to  Hope  of  shipments  from  points  outside  the 
State  of  Arkansas  to  Hope  is  the  transportation  of  interstate- 
traffic. 

There  is  no  proof  tending  to  show  that  the  rate  of  11  center 
for  the  services  shown  in  the  findings  in  this  respect  fixed  by  the- 
Eailroad  Commission  of  Arkansas  is  insufficient  or  unduly 
low.  We  can  not  assume  that  it  is;  much  less  can  we  assume- 
that  it  is  so  grossly  insufficient  as  to  justify  nearly  double  that 
rate  for  exactly  the  same  transportation  service  performed  in 
reppeot  of  interstate  traffic  received  from  any  other  connection 
than  the  Missouri  Pacific. 

It  is  our  conclusion  that  the  Iron  Mountain  should  be  direct^ 
ed  to  cease  and  desist  from  enforcing  and  collecting  its  present 
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rates  herein  found  to  be  unreasonable  and  unjust  for  the  trans- 
portation of  flour  in  carload  lots  from  Little  Rock  to  Hope  on 
interstate  shipments  received  by  it  at  Little  Rock,  and  to  pay 
to  complainant  the  amount  of  reparation  herein  found  to  be 
due.  An  order  will  be  entered  to  this  effect. 
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PLANTERS'  COMPEESS  COMPANY 

V, 

MISSOURI,  KANSAS  &  TEXAS  RAILAVAY  COMPANY 
and  MISSOITRI,  KANSAS  &  TEXAS  RAILWAY 
COMPANY  OF  TEXAS. 


Decided  April  6,  1906. 


The  application  by  defendants  of  uniform  rates  on  cotton  in  any  quantity 
and  tlieir  refusal  to  concede  lower  rates  based  upon  car  loadings  wa» 
not  in  violation  of  the  regulating  statute.  Planters*  Compress  Co,  v, 
Cleveland  C.  C.  d  St,  L.  R,  Co.  11  I.  C.  C.  Rep.  382  cited  and  applied. 

Felix  Rachemann  and  F.  S.  Goodwin  for  complainant 
J .  W.  Allen  for  defendants. 

Report  and  Opinion  of  the  Commission. 

Knapp,  Chairman: 

This  case  involves  certain  rates  on  cotton,  as  will  be  hereafter 
explained,  and  is  similar  to  the  one  decided  by  the  Commission 
ill  Oct()l>or,  1905.  Planters'  Compress  Co.  v.  Cleveland  C,  C. 
&  SL  L.  R.  Co.  11 1.  C.  C.  Rep.  382. 

The  findinurs  in  that  case  describe  with  considerable  detail  the 
various  modes  of  i)reparing  cotton  for  transportation,  the  dif- 
ferences between  square  bales  and  round  bales  in  size,  density 
and  other  characteristics,  including  the  mechanical  devices  by 
whicli  tliey  ai-e  respectively  produced,  the  practicable  car  load- 
ings resulting  from  diflferent  methods  and  degrees  of  compres- 
sion, the  system  of  rates  applied  to  cotton  shipments  and  other 
like  matters  pertaining  to  the  movement  of  this  commodily. 
Those  findings,  so  far  as  applicable,  will  be  deemed  a  part  of  this 
report  and  need  not  l)e  repeated.  The  facts  peculiar  to  the  case 
in  hand  appear  to  be  as  follows : 
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The  first  named  defendant  operates  a  line  of  railway  extend- 
ing from  a  point  on  the  Red  river  in  Indian  Territory,  opposite 
Denison,  Texas,  through  that  territory  and  the  states  of  Kansas 
and  Missouri  to  the  city  of  St  Louis,  with  branches  to  various 
points  in  the  states  named.  The  other  defendant  operates  a  line 
of  railway  from  Denison,  Texas,  to  Houston,  Texas,  with  vari- 
ous branch  lines  in  that  state.  Upon  the  lines  described,  and 
partieiilariy  at  points  in  Indian  Territory,  a  large  amount  of 
cotton  originates  which  moves  to  St.  Louis  on  the  way  to  final 
destination.  It  is  to  this  movement  that  the  complaint  in  the 
present  case  is  specially  directed. 

Certain  stations  in  this  district  are  referred  to  by  complain- 
ant from  which  the  distances  in  miles,  and  the  rates  to  St  Louis 
and  East  St  Louis  in  cents  per  hundred  pounds,  are  as  follows  i 


STATIONS. 

DISTANCES. 

RATES. 

South  McAlester 

663 

70 

Eufaula 

536 

70 

Checotah 

522 

70 

Gibson 

492 

65 

Wagoner 

486 

65 

Choteau 

470 

65 

Prior  Creek 

461 

65 

At  South  McAlester,  which  is  an  important  point  for  the  con- 
centration of  cotton,  there  are  one  or  more  square  bale  compress 
plants,  but  no  plant  of  this  kind  appears  to  be  in  operation  at 
any  station  in  Indian  Territory  north  of  that  point  At  the 
other  stations  named,  all  of  which  are  nearer  St  Louis,  there  are 
round  bale  plants  of  the  type  owned  or  controlled  by  complain- 
ant. 

The  above  rates  apply  on  uncompressed  cotton,  that  is,  cot- 
ton in  the  flat  or  plantation  bale  form,  with  carrier's  option  of 
compressing  en  route,  and  a  uniform  allowance  of  ten  cents  per 
hundred  pounds  is  made  for  compression,  when  the  cotton  is  ac- 
tually compressed,  whether  by  the  square  bale  or  round  bale 
process.  Formerly  the  full  uncompressed  rate  was  collected  in 
the  first  instance,  the  allowance  for  compression  being  after- 
wards refunded ;  and  this  was  one  of  the  grounds  of  complaint 
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in  this  proceeding.  This  requirement,  however,  was  dispensed 
with  by  tariff  filed  September  10,  1903,  and.sinee  that  time  in 
effect,  which  provides  as  follows : 

"Rates  on  cotton  in  cylindrical  hales,  compressed,  will  be  10 
cents  per  100  lbs,  less  than  rates  shown  above  and  no  compress 
charges  will  be  paid  on  such  cotton. 

''When  cotton  is  delivered  to  carrier  in  compressed  condition 
and  compress  charges  on  such  cotton  have  been  paid  by  the 
owner,  the  rate  to  be  applied  thereon  shall  be  made  by  deduct- 
ing 10  cents  per  100  pounds  fram  rates  slwwn  above  as  apply- 
ing on  cotton  with  carrier  s  option  of  compressing/' 

Coini)Iaint  was  also  made  that  a  system  of  estimated  weights 
was  in  use  which  operated  to  discriminate  against  round  bale 
shipments.  This  may  have  been  the  case  at  one  time,  and  per- 
haps for  a  considerable  time,  but  tlie  hearing  disclosed  that  any 
practice  of  this  sort  had  been  discontinued  and  that  rates  are 
now  applied  on  the  basis  of  actual  weights.  The  current  tariffs 
t?o  provide  and  the  uniform  usage  appears  to  be  in  accordance 
tlicrewith.  It  is  not  believed  that  there  is  any  present  injustice 
in  the  matter  of  weights  which  requires  correction. 

liOiind  bale  cotton  is  completely  prepared  for  transportation 
by  a  single  process  and  is  ship])ed  directly  to  destination  from 
the  local  stations  where  round  bale  plants  are  in  operation. 
Square  bale  cotton  on  the  other  hand  is  produced  by  compressing 
the  flat  or  i)lantation  bale,  and  this  ordinarily  involves  the  trans- 
fer <>f  such  bales  from  the  local  stations  to  concentration  points, 
relatively  few  in  number,  w^here  square  bale  plants  are  estab- 
lished. These  ])lants  are  often  at  somewhat  greater  distance 
from  final  destinaticm  than  the  local  points  where  the  cotton 
originates.  This  results  in  nuiny  cases  in  a  primary  movement 
of  the  uncompressed  cotton  in  an  opposite  direction  from  the 
market  t-o  which  it  is  destined  and  a  forward  movement  of  the 
com])r('ss(Ml  cotton  through  the  point  of  oriirin,  or  what  is  knov^-n 
as  *M.>af'k  hauling." 

The  tariffs  of  the  M.  K.  &  T.  and  its  circular  of  instructions  to 
agents  contain  specific  and  detailed  provisions  for  the  shipment 
of  cotton  an<l  name  the  ])oint<  in  different  .sections  where  it 
may  be  concentrated.    For  example,  at  South  IMcAlester  cotton 
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may  be  compressed  from  all  stations  north  of  Durant,  including 
Wilburton  branch  and  Tulsa  division;  also  from  points  on  the 
Shawnee  division  south  of  Ada.  Durant  is  75  miles  south  of 
South  McAlester;  the  local  stations  named  above  are  north  of 
that  point  as  already  stated.  Consequently,  from  those  sta- 
tions the  flat  or  plantation  cotton  may  be  and  is  hauled  back  to 
South  McAlester  for  compression  into  square  bales,  and  then  the 
same  cotton,  or  an  equivalent  tonnage  of  the  compressed  article, 
may  be  and  generally  is  moved  forward  through  the  points  of 
origin  on  its  way  to  ultimate  destination. 

For  this  extra  service  in  handling  the  cotton  through  the  con- 
centration point  no  additional  charge  is  made  in  any  case.  The 
rate  actually  paid  by  the  shipper  is  the  through  rate  from  the 
local  station  where  the  cotton  originates  to  the  market  where  it 
is  carried,  \vhatever  may  be  the  rate  to  the  same  market  from  the 
point  of  concentration.  Usually,  as  we  understand,  a  published 
local  rate  is  paid  on  the  movement  of  the  cotton  to  the  compress 
point  the  amount  of  which  is  credited  upon  the  through  rate 
from  point  of  origin  when  settlement  is  made  with  the  shipper. 
There  is  of  course  no  back  hauling  of  the  cotton  baled  by  com- 
plainant's process  and  apparently  no  occasion  for  substituted 
billing. 

The  foregoing  describes  the  only  material  respect,  so  far  as 
we  perceive,  in  which  this  case  differs  from  the  one  heretofore 
decided.  It  appears  in  this  case  as  in  the  other  that  rates  on  cot- 
ton in  cents  per  hundred  pounds  are  uniformly  the  same  between 
the  same  points  without  regard  to  the  quantity  shipped.  There 
are  no  carload  and  less  than  carload  rates  and  no  difference  is 
made  between  square  bales  and  round  bales.  A  given  quantity 
of  compressed  cotton,  whether  large  or  small  and  however  pre- 
pared for  shipment,  is  carried  at  a  common  rate  to  a  common 
destination. 

Cotton  baled  by  complainant's  process  has  about  double  the 
density  of  square  bale  cotton  and  therefore  weight  for  weight 
occupies  only  about  half  as  much  space.  Square  bale  cotton  as 
usually  offered  for  transportation  loads  conveniently  about  26,- 
000  pounds  in  a  standard  box  car;  the  same  car  can  be  readily 
loaded  with  50,000  pounds  of  round  bale  cotton.  The  carriers 
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refuse  to  accord  lower  rates  to  round  bale  cotton  because  its 
greater  density  permits  so  much  heavier  car  loadings  or  for  any 
otlier  reason,  and  tliis  refusal  is  the  real  ground  of  complaint 
in  this  as  in  the  former  proceeding.  The  back  hauling  feature 
of  this  case  is  merely  an  incident  of  square  bale  compression 
which  of  itself  is  of  no  particular  concern  to  complainant,  since 
the  only  thing  really  wanted  is  a  change  in  the  system  or  basis  of 
cotton  rates  so  that  in  place  of  a  uniform  rate  on  any  quantity 
there  shall  be  one  rate  on  cotton  as  ordinarily  prepared  for  trans- 
portation and  a  lower  rate  when  it  has  a  density  which  permits 
say  45,000  pounds  or  more  to  be  loaded  in  a  car.  In  other 
words,  the  substantial  demand  is  for  a  carload  differential  which 
would  operate  as  a  practical  matter  to  complainant's  advantage. 
All  this  was  explained  in  the  previous  decision  to  which  refer- 
ence is  again  made  in  this  connection. 

It  should  perhaps  be  here  mentioned  that  the  saving  to  these 
defendants  by  reason  of  increased  car  loadings  of  cotton  would 
be  comparatively  slight,  according  to  their  contention,  because 
of  the  preponderance  of  empty  car  movement  on  their  lines  in 
the  direction  of  St  Louis.  Their  testimony  was  to  that  effect 
and  notliing  was  shown  to  the  contrary.  This  being  the  fact -it 
would  seem  that  heavier  loadings  of  compressed  cotton  would  not 
materially  reduce  the  cost  to  these  defendants  of  transporting 
that  commodity. 

CONCIXSIONS. 

The  only  question  of  importance  in  this  case  was  decided  a 
few  months  ago  in  a  similar  proceeding  brought  by  the  same 
complainant.  It  was  then  held  by  the  Commission,  one  member 
dissenting,  that  the  application  of  uniform  rates  on  cotton  in  any 
quantity  and  the  refusal  to  concede  lower  rates  based  upon  car 
loadings  did  not  constitute  a  violation  of  the  regulating  statute. 
The  reasons  for  this  conclusion  were  set  forth  at  considerable 
length  in  the  report  and  opinion  in  that  case  and  there  is  no  oc- 
casion to  repeat  the  observations  therein  made.  The  gist  of  the 
ruling  is  indicated  by  the  following  extract: 

''If  the  rate  on  a  given  article  is  reasonable  to  those  who  ship 
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tlie  great  bulk  of  that  article  in  the  form  in  which  it  is  conunonly 
prepared  for  transportation,  that  rate  in  our  opinion  does  not  be- 
come unreasonable  to  the  shipper  of  a  small  quantity  of  the 
same  article  merely  because  he  chooses  to  prepare  his  shipments 
in  a  form  which  affords  the  carrier  a  greater  profit  per  100 
pounds.  Particularly  is  this  so,  as  we  think,  when  the  prepara- 
tion of  that  article  in  the  more  profitable  form  would  impose 
some  degree  of  hardship  upon  a  large  majority  of  shippers  be- 
cause of  its  greater  expense  or  for  other  reasons." 

Complainant  is  the  owner  of  a  patented  device  for  compress- 
ing cotton  to  a  high  degree  of  density,  and  the  practical  result  of 
sustaining  its  contention  would  be,  as  it  seems  to  us,  to  give  it 
great  advantage  as  a  dealer  in  cotton  or  require  other  shippers 
to  use  the  process  which  it  controls.  Without  renewing  the  ar- 
gument it  is  sufficient  to  say  that  the  views  expressed  in  the 
former  ease  are  adhered  to  by  a  majority  of  the  Commission  and 
are  regarded  as  controlling  the  disposition  of  this  proceeding. 
The  "^baek  hauling"  feature  described  in  the  foregoing  findings 
is  not  believed  to  materially  affect  the  real  question  at  issue  or  to 
furnish  any  ground  for  distinguishing  this  case  from  the  one 
previously  decided. 

The  reasonableness  of  the  rates  named  from  points  in  Indian 
Territory  to  St.  Louis  and  East  St.  Louis  as  applied  to  uncom- 
pressed cotton,  including  the  allowance  for  compression,  is  not 
presented  by  this  record  and  has  not  been  considered,  nor  will 
the  detenuination  of  that  question  in  any  future  proceeding  be 
precluded  by  what  is  said  or  decided  in  this  report.  We  mere- 
ly hold  that  complainant  is  not  entitled  to  a  differential  rate  and 
are  of  the  opinion  that  its  contention  in  that  regard  should  not 
be  sustained. 

Prouty,  Commissioner,  dissenting: 

South  McAlester  is  upon  the  main  line  of  the  Missouri,  Kan- 
sas &  Texas  Railway  563  miles  south  of  St  Louis,  and  Prior 
Creek  is  upcn  the  same  line  of  railway  102  miles  farther  north ; 
that  is  461  miles  from  St.  Louis.  The  rate  on  uncompressed 
cotton  from  South  McAlester  to  St  Louis  is  70  cents;  from 
Prior  Creek  65  cents. 
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In  point  of  fact  cotton  is  never  transported,  and  as  a  practical 
matter  never  could  be  transported,  from  either  of  these  stations 
to  St.  Louis  in  its  uncompressed  form.  Cotton  received  for  ship- 
ment at  Prior  Creek  is  carried  in  the  uncompressed  state  to 
Soutli  McAlester,  compressed  at  South  McAlester  where  is  locat- 
ed a  square-bale  compress,  and  then  shipped  to  St.  Louis  back 
through  Prior  Creek.  The  cost  of  compression  is  ten  cents 
per  hundred  pounds,  which  is  paid  by  the  carrier  out  of  the  65 
cents;  or  the  shipper  may,  at  his  election,  ship  the  cotton  to 
South  McAlester,  pay  for  compression  himself,  and  send  it  back 
through  Prior  Creek  at  a  total  expense  of  55  cents  for  the  trans- 
portation. 

The  complainant  has  a  LowTy  press  at  Prior  Creek  and  offers 
to  the  defendant  railway  company  cylindrical  cotton  at  that 
point  for  shipment  to  St.  Louis.  When  the  complaint  was  filed 
the  only  published  rate  was  the  65  cents  on  uncompressed  cotton 
but  today  there  is  a  rate  of  55  cents  on  compressed  cotton,  be- 
ing the  same  rate  which  the  shipper  of  square-bale  cotton  can 
obtain  by  sending  it  through  South  McAlester.  Uncompressed 
cotton  loads  six  tons  to  the  car,  square  cotton  twelve  tons,  and 
cylindrical  cotton  twenty-five  tons.  The  complainant  insists  that 
the  tariffs  of  tlie  defendants  are  unlawful :  First,  because  they 
charge  it  the  same  price  for  the  haul  from  Prior  Creek  directly 
to  St.  Louis  which  they  charge  for  the  long  haul  from  Prior 
Crec»k  through  South  McAlester:  Second,  because  the  charge 
imposed  upon  its  shipment  is  imjust  and  imreasonabk. 

The  Commission  has  approved  the  practice  of  ^^floating  cot- 
ton." In  the  Matter  of  Alleged  Unlawful  Rates  and  Practices 
in  the  Transportation  of  Cotton,  8  I  .C.  C.  Rep.  121.  According 
to  that  case  cotton  might  be  shipped  from  Prior  Creek  to  South 
McAlester,  stopi^ed  off  at  South  McAlester  for  the  purpose  of 
compressing  and  grading,  and  then  sent  on  to  destination  at  a 
rate  equivalent  to  the  through  rate  from  Prior  Creek  to  the  point 
of  final  delivery.  The  practice  of  "back-hauling"  was  not  con- 
sidered, but  I  see  no  good  reason  why  that  may  not  be  justified 
by  competition  as  well  as  any  other  rate  adjustment  which  en- 
tirely disregards  distance  or  results  in  a  higher  charge  for  the 
shorter  haul. 
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The  opinion  of  the  Commission  states  that  this  case  is  con- 
trolled by  our  decision  in  the  former  Cotton  Bale  case.  This 
may  be  true,  but  since  the  fault  of  that  decision  somewhat  more 
clearly  appears  upon  the  facts  of  this  complaint  than  in  the 
original  case,  I  wish  to  restate  the  precise  point  of  my  dissent 
without  attempting  to  discuss  the  principles  involved. 

It  is,  in  my  opinion,  the  business  of  this  Commission  to  so  ad- 
just freight  rates  as  will  lead  to  the  greatest  economy  in  the 
handling  of  the  cotton  crop — one  of  the  most  important  in  the 
United  States.  In  so  doing  it  is  no  part  of  our  duty  to  consider 
whether  our  decision  is  for  the  advantage  or  the  disadvantage  of 
some  particular  form  of  cotton  compress.  The  facts  before  us 
well  illustrate  my  position. 

The  practice  of  floating  cotton  is  of  fundamental  importance 
to  the  square  compress,  since  the  cost  of  constructing  that  com- 
press is  such  that  it  can  only  be  erected  at  comparatively  few 
points,  while  the  cylindrical  compress  can  be  set  up  almost  any- 
where. To  deny  the  right  of  floating  cotton  would  more  serious- 
ly injure  the  square  compress  than  would  the  differential  for 
which  the  complainant  asks.  But  since  our  concern  is  not  with 
different  forms  of  compresses,  but  with  the  interest  of  the  public 
as  a  whole,  and  since  the  floating  of  cotton  is  in  the  interest  of 
the  general  public,  it  seems  to  me  that  this  practice  should  not 
only  be  permitted,  but  extended  within  all  suitable  bounds. 

ily  dissent  from  the  decision  of  the  majority  is  not  because 
that  decision  declines  to  establish  a  differential  between  the  cot- 
ton of  the  complainant  and  square  cotton,  but  because  it  im- 
poses upon  the  cotton  offered  for  transportation  by  the  complain- 
ant an  unjust  and  imreasonable  rate  and  therefore  finally  im- 
poses upon  the  general  public  an  unnecessary  burden.  The  de- 
fendant charges  the  complainant  55  cents  per  100  pounds  for 
transporting  cotton  which  will  load  50,000  pounds  to  the  car, 
from  Prior  Creek  to  St.  Louis,  and  the  complainant  insists  that 
this  rate  is  unjust  and  unreasonable.  I  think  it  is  clearly  too 
high,  and  I  dissent  from  the  decision  of  the  Commission  that  it 
should  not  be  reduced. 

This  Commission  has  recently  conducted  a  most  elaborate  in- 
quiry int>o  the  cost  of  the  construction  and  operation  of  the  rail- 
11  I.  C.  C.  Kep. 


614  INTERSTATE  COMMERCE  REPORTS. 

road  of  this  defendant.  We  have  from  that  investigation  as  full 
testimony  as  we  can  ever  expect  to  possess  of  all  those  facts  bear- 
ing upon  the  general  reasonableness  of  the  rates  of  this  company. 
We  ought  to  be  at  liberty  to  use  those  facts  in  this  case  and  if 
so  I  have  no  hesitation  whatever  in  saying  that  they  conclusively 
show  that  to  impose  a  rate  of  55  cents  per  hundred  pounds  for 
the  movement  of  one  of  the  great  staples  of  this  country  which 
loads  50,000  pounds  to  the  car  for  a  haul  of  451  miles  is  un- 
just and  unreasonable.  This  rate  for  an  average  haul  of  500 
miles  would  yield  2.2  cents  per  ton  mile,  which  is  probably  twice 
the  ton  mile  revenue  of  this  company  from  the  movement  of  com- 
modities of  similar  density  which  are  transported  in  large 
volume. 

But  if  it  be  improper  to  go  outside  this  record  we  still  have  in 
the  conduct  of  the  defendant  itself  the  most  sufficient  ground  for 
holding  this  rate  unjust  It  appears  that  the  rate  now  and  for 
some  time  charged  for  the  transportation  of  cotton  from  Prior 
Creek  to  St.  Louis  has  been  65  cents  per  hundred  pounds,  un- 
compressed. Now  it  can  be  shown  both  from  the  reason  of  the 
thing  and  from  the  testimony  of  numerous  railway  experts  given 
before  this  Commission  that  if  65  cents  is  a  reasonable  price  for 
transporting  a  commodity  which  will  load  but  six  tons  to  the 
car  55  cents  is  utterly  unreasonable  for  a  commodity  of  the  same 
nature  which  loads  twenty-five  tons  to  the  car. 

It  can  with  truth  be  said  that  the  defendant  has  never  trans- 
ported this  commodity  under  that  tariff  in  its  uncompressed 
form  and,  that,  therefore  my  deduction  is  unfair.  What  has  in 
fact  been  done  is  this.  The  defendant  has  carried  this  cotton 
102  miles  in  its  uncompressed  form  to  South  McAlester,  has 
paid  10  cents  for  compression  and  has  carried  it  from  South 
^fcAlester,  a  distance  of  563  miles  to  St  Loiiis  for  65  cents. 
That  is  to  say:  It  has  hauled  four  carloads  of  cotton  from 
Prior  Creek  to  South  McAlester  and  two  carloads  of  cotton  from 
South  McAlester  through  Prior  Creek  to  St  Louis  for  the  price 
uliich  it  charges  this  complainant  for  handling  one  single  car- 
load from  Prior  Creek  to  St  Louis.  It  would  be  difficult  to  find 
testimony  more  persuasive  that  the  rate  charged  this  complain- 
ant i^  utterly  unreasonable  than  the  long  continued  conduct  of 
the  defendant. 
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It  is  said  by  the  majority  that  no  opinion  is  expressed  as  to  the 
reasonableness  of  the  rate  of  65  cents  on  uncompressed  cotton 
from  Prior  Creek  to  St.  Louis.  The  necessary  conclusion  from 
the  decision  is  that  the  complainant  may,  if  it  can,  show  that 
this  rate  is  too  high,  but  that  otherwise  it  cannot  show  that  its 
rate  of  55  cents  is  exorbitant 

It  is  exactly  from  this  that  I  dissent  The  complainant  does 
not  attack  the  rate  of  65  cents  on  uncompressed  cotton ;  it  could 
not,  in  my  opinion  successfully  show  that  this  rate  was  unrea- 
sonable. What  it  seeks  to  show  is  that  a  rate  of  55  cents  applied 
to  its  commodity,  loading  50,000  pounds  to  the  car,  is  imrea- 
sonable ;  and  what  I  dissent  from  is  the  holding  that  complainant 
cannot  even  be  heard  on  this  proposition,  imless  it  first  demon- 
strates that  a  rate  of  65  cents  is  too  high  when  applied  to  the 
movement  of  a  conunodity  loading  but  12,000  pounds  to  the  car. 
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No.  768. 
J.  J.  MARLEY  &  SON 

V. 

NORFOLK  &  WESTERN  RAILWAY  COMPANY;  HOCK- 
ING VALLEY  RAILWAY  COMPANY;  and  LAKE 
ERIE  &  WESTERN  RAILROAD  COMPANY. 


Decided  May  7,  1906, 


There  are  two  routes  over  which  coal  may  be  shipped  from  the  Thacker 
district  in  Went  Virginia  to  Alexandria,  Ind.,  one  by  the  N.  &  W.  and 
C.  C.  C.  &  St.  L.,  the  shorter  line,  and  one  by  the  N.  &  W.,  H.  V., 
and  L.  E.  &  W.  Complainants  in  1903  had  shipped  to  them  at  Alex- 
andria, Ind.,  8  carloads  of  coal  from  the  Thacker  district,  W.  Va.,  over 
the  latter  route,  and  by  that  line  the  published  rate  was  $1.90  per  ton, 
while  over  the  other  route  the  rate  was  $1.C5  per  ton.  November  26, 
1903,  the  rate  by  the  route  used  was  reduced  to  $1.05,  and  later  the 
other  line  lowered  its  rate  to  $1.55.  Complainants,  acting  on  behalf  of 
the  consignor,  demanded  reparation.  The  evidence  relates  solely  to  th*e 
rate  itself,  and  the  fact  that  a  lower  rate  was  in  force  over  a  compet- 
ing short  line.  Held:  That  the  rate  charged  is  not  shown  to  have 
been  unreasonable,  and  that  in  view  of  their  published  tariff  the  car- 
riers in  the  through  line  over  which  the  coal  was  carried  could  not 
lawfully  apply  the  lower  rate  in  effect  over  the  competing  line. 

J,  J,  Marley  for  complainants. 

PerJcins  Baxter  for  Norfolk  &  Western  Ry.  Co. 

John  B,  Cochrum  for  Lake  Erie  &  Western  R.  R.  Co. 

C  0.  Ilunter  for  Hocking  Valley  Ry.  Co. 

Report  and  Opinion  of  the  Commission. 

Knapp,  Chairman: 

The  complainants  bonght  from  a  firm  in  Detroit,  Mich., 
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eight  carloads  of  coal,  which  were  shipped  from  Glen  Alum,  W. 
Va.,  on  the  Norfolk  &  Western  Railway,  to  Alexandria,  Tnd., 
during  August,  September,  October,  and  prior  to  November 
26,  1903,  over  the  Norfolk  &  Western,  Hocking  Valley,  and 
Lake  Erie  &  Western  roads  at  the  published  rate  of  $1.90  per 
net  ton.  During  this  period  the  rate  via  the  Norfolk  &  West- 
ern and  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  roads  was 
$1.65  per  ton.  Complainants  claim  that  the  rate  of  $1.90  was 
unreasonable  and  unjust,  and  that  it  should  not  have  exceeded 
the  rate  of  $1.65  in  force  by  the  other  line;  and  they  demand 
reparation  in  the  amount  representing  the  difference  in  the 
two  rates. 

The  coal  was  purchased  delivered  on  board  cars  in  Alex- 
andria, the  point  of  destination.  The  freight  was  paid  by  the 
complainants  and  deducted  by  them  w^hen  they  paid  the  Detroit 
firm  for  the  coal.  The  complainants  have  therefore  really 
brought  the  case  on  behalf  of  the  selling  firm  in  Detroit.  In 
making  the  sale  to  complainants  the  agent  of  the  seller  under- 
stood that  the  $1.65  rate  would  be  applied.  When  the 
first  car  was  received  complainants  protested  against  paying  the 
$1.90  rate,  and  efforts  were  made  through  the  agent  at  Alex- 
andria to  secure  a  reduction  in  the  charge  on  the  basis  of  the 
$1.65  rate,  but  without  avail.  Apparently  the  complainants 
are  located  upon  or  near  the  right  of  way  of  the  Lake  Erie 
k  Western  road  and  have  a  special  reason  for  getting  their 
coal  over  that  road,  but  upon  this  point  the  testimony  is  not 
very  clear. 

According  to  the  Railway  Guide  mileage,  the  distance  by 
^tlie  route  used  is  475  miles,  while  that  over  the  N.  &  W. — 
C.  C.  C.  &  St.  L.  route  is  447  miles.  On  November  26,  1903, 
after  tliese  shipments  were  made,  the  Norfolk  &  Western,  Ilock- 
in<r  \''al]ey  and  Lake  Erie  &  Western  line  reduced  the  rate  to 
$1.65,  which  is  still  in  effect.  The  rates  over  the  above  lines 
remained  the  same  until  June  1,  1904,  when  the  N.  &  W. — C. 
C.  C.  &  St.  L.  line  lowered  the  rate  to  $1:55.  The  rate  from 
Glen  Alum  to  Chicago,  556  miles,  short  line  distance,  is  $1.90, 
equal  to  3.4  mills  per  ton  mile.  The  $1.90  rate  to  Alexandria 
vielded  a  ton  mile  rate  of  3.8  mills  over  the  Lake  Erie  &  West- 
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ern  route,  while  the  $1.65  rate  aiforded  3.7  mills  over  the  N. 
&  W.— C.  C.  C.  &  St.  L.  line.  Over  the  Lake  Erie  &  Western 
route  the  $1.65  rate  gives  ahout  3.5  mills  per  ton  per  mile. 

No  other  material  evidence  was  presented,  and  we  are  prac- 
tically confined  to  consideration  of  the  rate  itself,  as  applied  to 
the  route  in  question,  and  the  fact  that  a  lower  rate  was  !n  force 
over  a  shorter  line,  which  has  since  been  made  effective  on  this 
route,  while  the  short  line  has  also  reduced  its  rate. 

We  cannot  find  upon  this  record  that  the  rate  of  $1.90  over 
the  defendants'  line  was  an  unreasonable  charge.  There  is  no 
provision  in  the  law  requiring  that  rates  shall  be  the  same  over 
all  lines  between  the  same  points,  and  the  existence  of  a  lower 
rate  by  the  short  line  in  this  case,  while  having  some  bearing, 
does  not  of  itself  indicate  the  unreasonableness  of  a  higher 
rate  by  the  route  actually  used.  The  rates  by  both  lines  were 
published,  there  is  no  showing  that  the  use  of  the  cheaper  route 
was  denied  to  these  shipments,  and  if  the  carriers  in  the 
through  route  over  which  the  coal  was  transported  had  granted 
a  rebate  on  this  coal  to  the  basis  of  the  $1.65  rate  over  the 
competing  line  while  they  had  the  $1.90  rate  in  effect  over  their 
own  line,  they  would  have  been  guilty  of  a  penal  offense  under 
the  statute.    The  complaint  must  be  dismissed. 
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No.  852. 

JAMES  E.  EATON  v.  CINCINNATI,  HAMILTON  AND 
DAYTON  RAILWAY  COMPANY. 


Decided  August  S,  1906. 


In  September,  October,  and  November,  1905,  defendant  unjustly  dis- 
criminated in  furnishing  cars  for  hay  and  grain  shipments  against 
the  complainant  and  in  favor  of  other  shippers  including  the  opera- 
tors of  an  elevator.  Complainant  awarded  reparation  in  the  sum  of 
$200. 

W.  H.  Snook  and  Thomas  Parks  for  complainant. 
Charles  McPherson  for  defendant. 

Report  and  Opinion  of  the  Commission. 

Clements,  Commissioner: 

The  cause  of  complaint  in  this  case  is  the  alleged  failure  and 
refusal  of  defendant  on  and  since  September  20,  1905.  to  fur- 
nish complainant  cars  on  demand  for  shipment  of  hay  and  other 
pr<)duc(%  and  that  while  thus  delaying  complainant  from  twenty 
to  thirty  days  defendant  did  furnish  his  competitors  ears  on 
orders  subsequent  to  his  own,  forcing  the  sale  of  part  of  his 
produ(^e  to  competitors,  to  his  damage  from  this  cause  and  from 
impaired  business  of  $1,000,  for  which  he  asks  reparation.  To 
these  allegations  defendant  enters  a  general  deniaL 

Facts. 

The  complainant  at  Grover  Hill,  Paulding  County,  Ohio,  has 
11  T.  r.  r.  Rei>. 
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been  a  local  buyer  and  shipper  of  hay  and  grain  at  that  point 
since  December,  1904.  Engaged  in  the  same  business  at  this 
station  are  the  McMillen  Grain  Company,  the  Churchill  or 
United  Grain  Company,  and  Kaby  Brothers.  The  United 
Grain  Company  has  an  elevator  at  Grover  Hill,  and  bought  and 
shipped  only  grain  during  the  season  covered  in  the  complaint — 
September,  October,  and  November,  1905.  The  McMillen 
Grain  Company  has  an  elevator  at  Grover  Hill  as  well  as  at 
Roselms,  three  miles  east,  and  one  at  Mandale,  six  miles  east  of 
Grover  Hill,  and  buys,  sells,  and  ships  hay,  straw,  and  grain  at 
all  seasons  of  the  year  when  produce  is  moving. 

At  neither  of  the  two  latter  points  is  there  a  station,  but  only 
what  is  known  as  a  blind  siding,  and  the  cars  used  at  these  points 
are  under  the  control  of,  and  assigned  by,  the  resident  agent  at 
Grover  Hill. 

The  complainant,  whose  farm  is  just  outside  the  corporation 
limits  of  the  town  of  Grover  Hill,  was  what  is  known  as  a  track 
buyer — that  is,  he  buys  of  neighboring  farmers  for  delivery 
from  wagons  onto  the  cars,  with  a  little  storage  room  in  sheds  on 
his  farm,  and  in  the  town  a  rented  stable  or  two,  with  but 
small  storage  capacity,  estimated  at  about  two  carloads.  The 
first  venture  of  complainant,  of  which  there  was  no  positive 
record,  seemed  to  have  been  in  December,  1904,  continuing  his 
shipments  until  the  following  spring.  The  condition  of  the 
country  roads  interfering  with  the  handling  of  the  produce,  and 
hiter  the  season's  agricultural  work  keeping  the  farmers'  teams 
employed,  led  him  to  postpone  operations  imtil  the  fall  of  1905. 
The  establishment  of  a  regulation  by  defendant  company  re- 
quiring tliat  the  carload  minimum  for  grain  must  be  10  per  cent 
above  marked  capacity  of  the  cars,  and  his  shipments  of  com 
Inking  made  unshelled,  the  difficulty  and  risk  of  attempting  to 
load  corn  on  the  ear  above  the  marked  cp^acity  of  the  car  led 
him  to  abandon  its  handling.  The  elevators,  shipping  shelled 
com  only,  were  not  embarrassed  by  the  new  order. 

The  complainant  testified  that  he  paid  1  cent  higher  for  oats, 
8  cents  per  100  pounds  more  for  corn,  and  50  cents  to  $1.25 
more  for  hay  than  the  prices  given  at  the  elevator. 

Abont  September  20  complainant  gave  notice  to  defendant's 
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^gent  that  he  desired  cars  for  interstate  shipments.  Receiving 
none  he  continued  almost  daily  to  apply  to  the  agent  who  in- 
formed him  the  McMillen  Grain  Company  had  a  standing  order 
for  20  cars,  whereupon  complainant  gave  a  like  order  for  20 
cars,  saying  he  would  require  cars  "right  along  to  ship."  On 
October  14  complainant  received  his  first  car,  and  until  the 
filing  of  this  complaint  received  but  two  foreign  cars,  one  of 
which  was  shipped  to  Franklin  and  the  other  to  Pittsburg,  Pa. 
The  other  seven  cars  furnished  were  cars  of  defendant  or  system 
cars,  which  the  agent  refused  to  bill  off  the  line  of  defendant^? 
road  and  which  were  shipped  to  Toledo.  Meanwhile  complain- 
ant had  secured  an  option  on  4,000  bushels  of  oats,  which  he 
was  unable  to  ship  for  lack  of  cars,  and  he  was  forced  to 
abandon  the  deal,  and  these  oats  were  handled  by  two  elevator 
companies  who  secured  cars,  and  at  the  current  prices  complain- 
ant estimated  a  loss  of  2  cents  per  bushel.  He  has  purchased 
eight  or  ten  cars  of  hay,  actually  receiving  eight  carloads,  but 
waiting  for  cars  to  dispose  of  such  produce  as  he  had  secured 
did  not  make  further  purchases,  though  he  declared  he  could 
have  handled  100  carloads  if  defendant  had  given  him  the  cars 
he  demanded.  These  cars  held  from  10  to  14  tons  of  hay  each, 
on  which  the  current  profits  were  nearly  $1  per  ton,  or  as  he 
calculated  about  $9  per  car.  The  complainant  received  no  cars 
in  September,  but  in  October  of  1905  one  car  for  grain  and 
four  for  hay,  and  in  November  one  car  for  grain  and  three 
for  ha  v. 

The  McMillen  Grain  Company  received  135  cars  in  August^ 
68  in  September,  66  in  October,  and  66  in  November.  This 
company  had  on  hand  at  their  three  elevators  about  10  cars  of 
hay  and  grain  September  1,  1905;  on  October  1,  23  cars  of 
hay,  4  of  paper  straw,  and  11  of  grain,  with  50  or  60  cars  of 
hay  engaged  but  not  hauled ;  on  November  1  about  39  cars,  and 

I  )ecember  about  40  of  hay,  straw,  and  grain.  The  elevator  com- 
pany rarely  bought  grain  ahead,  though  sometimes  agreeing  to 
lake  a  client's  entire  holding.  The  agent  of  defendant  when 
.qsked,  upon  the  stand,  if  he  was  not  furnishing  cars  to  the 
McMillen  Company,  said,  "As  fast  as  they  come  in."  There 
was  no  wide  variation  in  the  testimony,  the  only  question  being 
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whether  the  agent  exceeded  or  abused  his  authority  in  the  as- 
signment of  empty  cars  to  soliciting  shippers.  His  explanation 
of  the  method  by  which  he  determined  the  quota  of  cars  for  the 
respective  shippers  was  that  by  taking  the  total  shipments  of  a 
previous  year  he  found  that  there  had  been  691  cars  shipped, 
of  which  the  McMillen  Company  shipped  546  and  the  complain- 
ant 22,  and  on  this  basis  complainant  was  only  entitled  to  one  in 
31  or  32  cars,  but  this  statement  was  made  up  from  the  year- 
book of  waybills  from  December,  1904  to  1905. 

This  agent  had  only  been  in  charge  since  February,  1905,  and 
did  not  know  whether  complainant  had  shipped  any  cars 
previous  to  December,  1904,  and  only  ascertained  after  testify- 
ing in  this  case  that  the  office  records  of  the  previous  year  were 
lost.  The  period  for  which  he  made  hLs  supposed  calculation 
included  the  months  of  September,  October,  and  November, 
1905,  the  very  time  he  was  refusing  the  complainant  cars,  and 
therefore  was  not  a  basis  for  that  refusal,  and  the  calculation, 
having  been  made  after  the  beginning  of  the  suit,  was  certainly 
an  afterthought  in  defense  of  his  action.  The  more  plausible 
reason  he  advanced  was  that  the  elevator  company  was  not  only 
at  great  expense  but  had  its  produce  in  sight,  and  was  therefore 
entitled  to  more  consideration  and  more  cars  than  the  track 
buyer.  WTienever  he  wandered  from  that  line  of  defense  he 
was  not  clear.  He  gave  as  one  reason  why  no  cars  were  fur- 
nished the  first  month  "the  rain  coming  on  in  September,  the 
roads  were  too  bad  to  do  any  hauling,  and  I  knew  he  could  not 
possibly  load  a  car  if  I  would  give  it  to  him.  The  elevators 
having  nothing  of  this  kind  to  contend  with,  their  grain  and 
hay  is  coming  in  all  the  time." 

He  told  complainant  about  October  20  that  he  had  only  about 
six  foreign  cars  in  the  previous  month,  and  complainant  return- 
ing and  reporting  five  or  six  then  on  the  track,  he  asked  what 
business  complainant  had  looking  for  cars ;  that  he  had  to  pro- 
tect the  elevators;  that  if  there  was  a  surplus  complainant 
might  be  furnished.  Most  of  the  cars  supplied  at  Grover  Hill 
at  this  period  were  such  as  came  in  loaded  or  were  emptied  there 
and  assigned  to  shippers.  One  car  coming  in  loaded  with  wire 
was  promised  complainant  by  this  agent,  but  the  next  day  de- 
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iiied  liiiii  on  the  ground  that  it  would  have  to  go  home  empty, 
imd  then  was  given  to  the  elevator.  The  agent  said  he  did  not 
tell  the  complainant  he  had  promised  it  previously  to  Mr.  Mc- 
]\Iillen — "that  would  have  caused  a  quarrel."  On  another 
occasion  a  car  was  taken  from  the  elevator  track  and  turned 
over  to  the  complainant,  and  another  time  a  car  loaded  with 
cement,  which  complainant  was  told  by  the  agent  would  not  be 
sent  cast,  was  given  to  other  parties  to  load  for  Pittsburg;  but 
the  agent  naively  said  that,  in  answer  to  complainant's  question 
as  to  whether  that  car  w^ould  run  east,  "in  order  to  avoid  any 
controversy  or  words  in  parley  with  him,  I  told  him  no." 

In  the  two  months  in  which  complainant  was  furnished  cars 
the  amount  of  produce  on  hand  in  the  elevator  was  fairly 
constant — that  is,  7  or  8  cars  of  hay,  9  or  10  of  straw,  and  5 
or  6  of  grain  in  sight  on  the  first  of  each  month,  with  other  lots 
of  hay  purchased  but  not  hauled  in.  The  shipping  then  at  the 
elevator  was  practically  the  same  as  that  of  any  other  track 
buyer.  The  loads  of  hay  were  hauled  in  and  loaded  directly 
into  the  cars,  taking  some  from  that  on  hand  when  necessary  to 
make  the  carload  of  similar  grade. 

Another  elevator  at  this  station,  Churchill  Brothers,  or  the 
United  Grain  Company,  received  3  cars  for  grain  in  each  month 
of  September,  October,  and  November,  and  there  was  no  inti- 
mation that  they  desired  more.  Another  track-buying  firm, 
Raby  Brothers,  shipping  hay,  received  12  cars  in  September, 
1  in  October,  and  2  in  November,  and  if  they  suflFered  by  reason 
of  shortage  in  cars  it  did  not  appear  in  the  evidence. 

There  was  given  the  McMillen's,  in  September,  29  cars  for 
hay  and  straw  and  39  for  grain ;  in  October  22  cars  for  hay  and 
straw  at  Grover  Hill,  and  24  for  grain,  with  20  cars  for  the 
elevator  sidings  beyond ;  and  in  November  33  cars  for  hay  and 
straw  and  33  for  grain — 66  for  each  of  tho  two  latter  months 
and  68  for  the  first 

Conclusions. 

The  theory  of  the  defendant's  agent,  that  the  cars  should  go 
day  after  day  as  they  did  from  September  20  to  October  14, 
ll'  T.  C.  C.  Rep. 
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1905,  to  the  shipper  with  most  produce  in  sight,  would  prevait 
any  resident  farmer  from  securing  a  car,  since  the  elevator  was 
always  in  sight.  The  proportion  of  cars  of  1  to  31  or  32,  which 
a?  an  afterthought  the  agent  advanced  as  defense  based  on  the 
previous  year's  shipment,  was  violated  by  giving  the  elevator 
nearly  60  cars  from  September  20  to  October  14,  before  he  had 
given  complainant  1. 

The  facts  leave  no  question  in  our  minds  that  unjust  discrim- 
ination was  practiced  against  complainant,  but  the  difficulty  of 
measuring  the  actual  damages  by  way  of  reparation  shows  the 
importance  of  reasonable  rates  and  equal  treatment,  since  there 
can  be  no  adequate  reparation  which  will  repair  the  Avrongs  to  a 
shipper  which  injustice  may  work.  That  the  complainant  has 
been  damaged  in  this  case  by  unfair  treatment  is  clear,  but  to 
measure  that  damage  in  a  way  to  make  him  whole — to  reimburse 
him  for  lost  time,  or  injury  to  his  business,  for  lost  profits,  and 
the  loss  of  prestige  and  standing  with  his  neighbors,  in  canceled 
contracts  and  voided  sales,  in  losses  of  capital  employed — and  at 
the  same  time  be  fair  to  the  defendant  railway,  is  not  only  dif- 
ficult but  impossible.  The  best  that  can  be  done  is  to  estimate 
as  nearly  as  may  be  that  which  may  w^ith  reasonable  certainty 
be  directly  charged  to  such  unfair  treatment,  and  for  the  rest 
the  complainant  must  suffer,  as  is  always  the  case  where  in- 
justice is  done  by  such  discriminations. 

The  claim  as  stated  above — $1,000 — makes  no  allowance  for 
the  difficulties  under  which  the  defendant  line  labored  in  the 
matter  of  car  shortage,  which  was  real  and  serious  and  was  not 
confined  to  that  locality.  But  the  complainant  had  secured 
4,000  bushels  of  oats,  and  when  he  could  get  no  cars  he  had  to 
release  the  oats,  which  were  sold  to  the  elevator  people,  And  they 
got  the  cars  in  which  to  ship.  This  was  manifestly  unjust  to 
complainant.  There  was  no  very  radical  difference  in  the 
methods  of  hauling  the  produce  in  these  months.  The  com 
crop  was  not  coming  in.  The  elevators  bought  grain  for  the 
most  part  as  it  was  brought  to  the  elevator,  and  this  was  a  con- 
venience to  the  neighborhood  since  it  found  a  market  always 
open  for  the  disposal  of  its  produce.  On  the  other  hand  the 
prices  offered,  according  to  the  testimony  of  the  complainant 
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which  was  reasonable  and  undisputed,  left  such  seductive 
margins  as  to  tempt  the  efforts  of  the  track  buyers,  who  natural- 
ly at  the  same  figures  would  have  little  chance  of  competing  with 
the  established  elevator  as  a  place  for  the  farmers  to  dispose  of 
their  crops. 

The  complainant  declared  that  he  paid  1  cent  per  bushel  more 
for  oats,  8  cents  per  100  pounds  for  com,  and  from  50  cents  to 
$1,25  more  per  ton  for  hay,  though  he  implied  that  was  a  matter 
of  judgment  as  to  quality  and  that  the  difference  in  opinion  as 
to  grade  might  sometimes  be  the  other  way.  These  higher 
prices  were  an  advantage  to  the  community,  but  are  to  be  ex- 
pected where  a  fixed  and  expensive  plant  is  to  be  maintained 
such  as  elevators  and  constant  attendance  of  a  clerical  and 
laboring  force  with  the  necessary  capital  at  command  to  buy  at 
all  times.  With  all  the  advantages  which  an  elevator  may  prove 
as  a  home  market  to  the  community,  and  which  may  accrue  to 
the  railroad  from  a  large  and  constant  shipper,  it  does  not 
justify  the  agents  of  the  line  so  favoring  such  an  establishment 
in  the  matter  of  facilities  of  transportation  as  to  practically  put 
other  would-be  shippers  out  of  the  business. 

The  elevator  received  68  cars  in  September,  66  each  in 
October  and  November;  that  is,  132  cars  for  the  months  of 
October  and  about  22  for  September  after  the  20th,  when  com- 
plainant made  his  first  application  for  cars,  a  total  of  154,  while 
complainant  received  but  9.  This  only  establishes  the  fact  that 
the  agent  of  the  defendant  was  in  his  distribution  of  cars  not 
only  giving  consideration  to  the  stock  on  hand  at  the  elevator, 
which  would  require  not  above  22  or  23  cars,  but  also  to  the 
stock  which  the  elevator  controlled  or  was  to  receive  at  the  track 
side,  as  was  the  case  with  the  stock  of  complainant  If  the  com- 
plainant had  received  one-half  of  this  163  cars  it  would  have 
given  him  about  70  more  than  he  received.  If  he  had  received 
one-third  it  would  have  been  40  more  than  he  was  supplied. 
His  claim  that  he  could  have  used  100  cars  in  that  period  is 
much  like  that  of  the  elevator  company  which  estimated  it  could 
have  used  35  per  month  more  than  was  supplied  them.  Ten 
cars  a  month  ont  of  those  assigned,  in  addition  to  what  com- 
plainant received,  would  have  had  at  least  a  semblance  of  fair- 
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ness,  and  this  would  for  the  three  months  have  been  less  than 
"20  per  cent  of  those  at  the  disposal  of  the  railway  company. 

Complainant  made  oath  that  two-thirds  or  three-fourths  of 
liny  cars  assigned  to  him  would  have  moved  in  interstate  busi- 
ness, and  this  was  not  disputed,  and  while  this  discrimination 
subjected  complainant  to  losses  as  well  on  cars  which  might  not 
liave  left  the  State,  it  removes  a  doubt  to  omit  cars  for  State 
shipments  from  any  calculation  relating  to  reparation.  There 
: -mains  20  cars  which  the  defendant  should  have  supplied 
complainant,  and  for  which  illegal  discriniination  he  is  entitled 
In  compensation.  On  the  4,000  bushels  of  oats  which  he  had 
In  surrender  and  for  which  cars  were  furnished  his  competitors, 
hi?  loss  was  2  cents  per  bushel,  or  $80.  On  the  other  16  cars, 
'Mninting  his  profits  at  the  h)west  estimate  made  on  his  hay  sales, 
and  not  reckoning  any  other  transaction  in  oats,  he  was  sub- 
j(*('ted  to  further  losses  of  $144,  or  a  total  of  $224. 

To  have  earned  full  profits  on  all  his  transactions  would  have 
i'<*(|uired  his  time,  superintending  operations,  and  the  use  of  his 
■iil)ital,  unless  his  neighbors  trusted  him  to  sell  on  a  commission. 
On  the  other  hand,  even  after  eliminating  his  losses  for  de- 
fendant's failure  to  furnish  system  cars  for  State  shipments, 
under  all  the  circumstances,  the  sum  of  $200  probably  falls  far 
short  of  adequate  compensation  for  the  injuries  sustained  by 
liini.  But  we  do  not  feel  justified  in  measuring  an  award  of 
reparation  by  the  probabilities  of  profit  We  can  not  go  be- 
yond the  amount  of  damages  which  by  the  testimony  is  shown 
with  reasonable  certainty. 

An  order  will  be  issued  in  accordance  with  the  above  con- 
clusion. 
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No.  851. 

ISAAC  WEIL  KET)  ABRAHAM  WEIL,  DOING  BUSI- 
NESS UNDER  THE  FIRM  NAME  OF  WEIL 
BROTHERS  &  CO. 


PENNSYLVANIA  RAILROAD  COMPANY;  PENNSYL- 
VANIA COMPANY;  AND  PITTSBURGH,  FORT 
WAYNE  AND  CHICAGO  RAILWAY  COMPANY. 


Decided  August  3,  1906, 


Upon  complaint  that  a  rate  of  62  cents  per  100  pounds  on  "wool  in  the 
grease"  from  Philadelphia,  Pa.,  to  Fort  Wayne,  Ind.,  is  unreasonable 
and  also  unjust  in  comparison  with  a  rate  on  the  same  commodity  of 
43  cents  eastbound  from  Fort  Wayne  to  Philadelphia.  Held,  upon 
the  evidence  as  presented,  that  the  62-oent  westbound  rate  is  not 
shown  to  be  unreasonable  or  unjust  and  that  the  complaint  should  be 
dismissed. 

Abraham  Weil  and  Isaac  Weil  for  complainantfiu 
Allen  Zollars  for  defendants. 

Report  and  Opinion  of  the  Commission. 

Clements,  Commissioner: 

Weil  Brothers  &  Co,,  complainants,  located  at  Fort  Wayne, 
Ind.,  are  engaged  in  the  purchase,  sale,  and  shipment  of  wool. 
About  September  19,  1905,  they  shipped  by  defendants'  lines 
13  sacks  of  unwashed  wool,  or  "wool  in  the  grease,"  weighing 
nbout  2,990  pounds,  upon  which  they  were  required  to  pay  a 
rate  of  62  cents  per  hundred  pounds  from  Philadelphia  to  Fort 
Wayne,  while  the  rate  from  Fort  Wayne  to  Philadelphia  upon 
'  1  I.  C.  C.  Rep. 
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the  same  commodity  was  43  cents.  This  westbound  rate  of  62 
cents  complainants  allege  is  both  unreasonable  and  a  discrimi- 
nation as  compared  with  the  said  eastbound  rate  of  43  cents 
between  the  same  points;  and  for  the  difference  (19  cents  per 
hundred  pounds),  which  they  allege  is  an  overcharge,  they  ask 
reparation. 

While  in  the  official  classification  which  is  applicable  in  this 
territory  "wool  in  the  grease"  is  classed  the  same  in  both  direc- 
tions— first  class  for  less  than  carload  lots  and  second  class  for 
carload  lots.  Commodity  rates  less  than  first  class  are  therein 
provided  for  on  shipments  eastbound. 

By  the  defendants'  lines  the  rates  applicable  between  Phila- 
delphia and  Fort  Wayne  since  January  1,  1888,  have  been  as 
follows : 


From  PWla.,  Pa., 
to  Fort  Wayne,  Ind. 


Carload. 


Less  than 
carload. 


From  Fort  Wayoe, 
Ind.,  to  Phila.,  Pa, 


Carload 


Less  than 
carload 


January  1.  1888 

March  3,  1903 

May  16,  1904 

May  20.  1904,  to  date. 


«58 
^43 


«62 
^48 
«63 
-63 


-Mi 

^43 

«56i 


«65i 
M3 

«65i 
c4Z 


«  Official  classification.  ^  Exceptions  to  official  classification. 

^  Special  commodity  rates. 

The  rates  have  been  practically  the  same  by  all  lines  in  this 
period. 

The  distance  between  Fort  Wayne  and  Philadelphia  by  the 
defendant  roads  is  674  miles. 

Complainants  purchased  wool  in  Indiana,  Ohio,  Illinois,  and 
Wisconsin  from  farmers  and  merchants,  and  sell  principally  to 
New  England  points. 

There  is  no  stop-in-transit  privilege  at  Fort  Wayne ;  therefore 
the  local  rates  to  that  point  and  the  rates  beyond  make  combi- 
nations higher,  as  a  rule,  than  the  through  rates  from  points  of 
purchase  to  destination,  so  that  it  is  more  profitable  to  ship 
directly  through  from  such  points  of  purchase.  On  this  ac- 
count, and  for  the  further  reason  that  the  interest  on  money  as 
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well  as  insurance  rates  are  substantially  lower  in  the  East,  the 
usual  course  of  complainants'  trade  is  to  ship  directly  through 
to  the  storehouses  in  the  East,  as  at  Philadelphia,  Pa.,  and 
Xorton,  Mass.  The  great  movement  of  wool  is  from  the  West, 
where  it  is  produced,  to  the  East,  where  the  warehouses  and 
mills  are  principally  located.  The  resulting  competition  to 
secure  the  traffic  by  various  routes,  including  possible  water 
lines,  has  secured  for  the  traffic  commodity  rates  in  both  car- 
loads and  less  from  Fort  Wayne  and  other  points  of  shipment 
to  Philadelphia  and  other  eastern  destinations.  These  rates  on 
shipments  from  Fort  Wayne  to  Philadelphia  are  10  cents  per 
hundred  pounds  on  carloads  and  19  cents  on  less  than  carloads 
less  than  on  westward  shipments  between  the  same  points.  As 
shown  in  the  foregoing  statement  of  rates,  they  are  the  same 
whether  on  carloads  or  less  from  Fort  Wayne  to  Philadelphia. 
Unwashed  wool  is  usually  shipped  in  sacks,  and  these  are  not 
compressed  except  as  may  be  done  by  tramping  of  the  feet. 

Conclusions. 

Two  distinct  questions  are  here  presented  for  determination : 
First.  Do  the  two  rates  between  Fort  Wayne  and  Philadelphia 
— 43  cents  eastbound  and  62  cents  westbound  on  less  than  car- 
loads— constitute  unreasonable  discrimination?  Second.  Is 
the  westbound  rate  of  62  cents  shown  to  be  unreasonable  in  that 
it  is  unduly  high  ? 

Depending  upon  these  questions  is  also  that  of  reparation. 

While  the  law  requires  all  rates  to  be  reasonable  and  just,  and 
forbids  unreasonable  discriminations,  it  does  not  prescribe  any 
measure  or  test  of  reasonableness  in  either  case.  It  is  mani- 
fest that  the  reasonableness  of  every  rate  or  discrimination 
called  into  question  must  be  determined  and  measured  by  the 
circumstances  and  conditions  affecting  the  business.  The 
potency  of  any  particular  fact,  circumstance,  or  condition  in  a 
given  case  is  to  such  an  extent  dependent  upon  or  modified  by 
others,  so  that  that  which  is  of  great  importance  in  one  case  may 
be  of  minor  consequence  in  another.  It  follows  that  it  can  not 
be  required  in  reason  that*  rates  must  in  all  cases  be  the  same  in 
11  I.  C.  C.  Rep. 
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both  directions  between  the  same  points  any  more  than  they 
can  be  made  on  a  strictly  uniform  mileage  basis. 

For  illustration,  since  the  cost  of  moving  freight  must  be  con- 
sidered, the  difference  in  grades  may  in  reason  justify  a  some- 
what higher  rate  in  one  direction  than  in  the  opposite.  The  gen- 
eral movement  of  all  traffic  in  one  direction  may  so  preponderate 
over  that  in  the  other  as  to  require  the  constant  movement  of 
empty  cars,  with  its  attendant  expense,  toward  the  supply  of 
bulky  freights,  and  thus  warrant  the  carrier  in  accepting  the 
freight  at  less  than  the  average  rates  if  above  the  actual  cost  of 
moving  the  freight  to  secure  some  revenue  in  the  right  direc- 
tion, though  this  has  been  for  the  most  part  urged  as  a  defense 
for  lower  rates  westward. 

A  great  and  increasing  volume  of  freight  is  a  factor  of  much 
influence  toward  the  depression  of  rates.  The  great  volume  of 
freight  from  the  vast  grain  fields  of  the  West  producer  a 
competition  to  secure  the  traffic  which,  with  the  facilities  pro- 
vided for  its  handling,  serves  to  secure  for  that  grain  a  rate  to 
the  seaboard  which  may  not  be  taken  as  a  fair  measure  of  rates 
on  the  same  commodities  in  chance  shipments  in  the  opposite 
direction. 

In  the  commodity  under  consideration  the  whole  great  western 
fields  and  ranges  furnish  the  supplies,  and  these  for  tKe  most 
part  move  in  a  steady  stream  toward  the  storing  and  manufac- 
turing centers  of  the  Northeast,  naturally  resulting  in  competi- 
tion more  intense  than  can  be  expected  to  result  in  an  effort 
among  the  carriers  to  secure  occasional  shipments  in  the  other 
direction. 

The  rates  as  stated  on  eastboimd  shipments  are  applicable  to 
any  quantity,  whether  a  carload  or  a  single  package.  This  is 
an  advantage  to  the  scourer  and  spinner  in  the  East  as  well 
as  the  producer  in  the  West,  and  the  Commission  has  for  the 
most  part  favored  the  system  of  like  rates  in  any  quantity  where 
the  carrier  has  seen  fit  to  apply  the  same  as  tending  toward  a 
simplification  of  classification  and  the  elimination  in  a  measure 
of  the  inevitable  discrimination  against  the  small  dealer  or  ship- 
per, which  so  often  grows  out  of  so-called  wholesale  rates. 

The  complainants,  who  are  important  buyers  of  wool  to  the 
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extent  of  a  million  or  more  pounds  per  annum,  receive  the  ad- 
vantage of  these  commodity  rates  on  any  quantity  to  the  eastern 
markets.  The  shipment  on  which  reparation  is  asked  was  a 
small  lot  of  wool  rejected  because  not  quite  up  to  the  required 
grade  of  a  sale  consummated,  and  it  was  returned  to  Fort  Wayne 
for  that  reason. 

Until  the  market  for  the  consumption  of  wool  is  developed  in 
the  West  by  the  establishment  of  centers  for  the  scouring  and 
spinning  of  wool  it  must  continue  to  have  but  one  general 
movement,  and  that  toward  the  East.  It  may  be  said  that  such 
markets  may  never  be  established  if  the  rates  are  not  more 
favorable ;  but  they  are  not  likely  to  ever  depend  upon  the  rates 
from  the  eastern  seaboard,  but  rather,  then  as  now,  upon  the 
rates  from  the  local  or  western  sources  of  production. 

Some  allusion  was  made  in  the  testimony  at  the  hearing  of 
this  ease  to  alleged  unjust  discrimination  against  Fort  Wayne 
and  preference  to  Chicago  and  other  places  by  reason  of  the 
existence  of  stoppage-in-transit  privileges  at  such  other  places 
and  not  at  Fort  Wayne.  But  this  is  a  question  not  presented 
in  the  pleadings  in  this  case,  and,  therefore,  can  not  be  de- 
termined upon  this  record.  The  lower  eastbound  rate  is 
practically  the  only  fact  presented  in  the  record  in  support  of 
the  allegation  of  the  unreasonableness  of  the  westbound  rate. 

We  are  unable  to  find  from  the  facts  appearing  that  the  ratea 
in  question  are  unreasonable  or  unduly  discriminatory.    It  fol- 
lows that  the  complaint  must  be  dismissed. 
11  I.  C.  0.  Rep. 
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No.  705. 

J.  K.  FARRAR,  H.  B.  FARRAR,  AND  F.  F.  FARRAR, 
DOING  BUSINESS  UNDER  THE  NAME  OF  THE 
FARRAR  LU:MBER  COMPANY, 

V, 

SOUTHERN  RAILWAY  COMPANY;  CINCINNATI, 
NEW  ORLEANS  AND  TEXAS  PACIFIC  RAILWAY 
COMPANY;  NASHVILLE,  CHATTANOOGA  AND 
ST.  LOUIS  RAILWAY  COMPANY,  AND  LOUIS- 
VILLE AND  NASHVILLE  RAILROAD  COMPANY. 


Decided  August  S,  1906. 


1.  The  rate  on  pine  lumber  from  southern  Georgia  points  to  Chattanooga, 

Tenn.y  is  2  cents  per  100  pounds  higher  than  to  Dalton,  Ga.,  but  on 
shipments  to  Cincinnati,  Ohio,  Chattanooga  takes  a  2-cent  lower  rate 
than  Dalton.  There  is  also  a  dressing-in- transit  privilege  at  Dal- 
ton,  for  which  2  cents  per  100  pounds  additional  are  charged.  The 
lumber  shipped  out  of  Chattanooga  is  mostly  hard  wood,  the  southern 
pine  lumber  brought  to  that  point  being  practically  consumed  there. 
Ueld,  upon  complaint  against  the  rate  from  Dalton,  that  under  all 
the  circumstances  the  lumber  rate  from  Dalton  to  Cincinnati  is  not 
so  discriminative  nor  exorbitant  as  to  justify  disturbance  at  thi:i 
time.  Heldf  further,  that  the  reasons  existing  for  lower  lumber  rates 
from  the  southern  pineries  do  not  apply  to  the  reshipment  of  dressed 
lumber  from  Dalton. 

2.  Cleveland  and  Charleston,  Tenn.,  take  the  Chattanooga  rate  on  lumber 

to  Cincinnati,  but  the  conditions  at  those  points  are  not  the  same  as 
at  Dalton,  and  no  wrongful  discrimination  results  from  the  existing 
adjustment  of  rates. 

Chanibliss  &  Cliambliss  for  complainant 

Ed  Baxter  and  Claudian  B.  Northrop  for  Southern  Railway 
Company. 

Ed  Baxter  for  C,  N.  O.  and  T.  P.  Rwy.  Co.,  1  N.,  C.  and 
L.  Rwy.  Co.,  and  L.  and  N.  R  R  Co. 

11  I.  C.  C.  Rep. 
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Report  and  Opinion  of  the  Commission. 
Clements,  Commissioner: 

It  is  alleged  in  this  case  that  complainants  purchase  lumber  in 
various  States;  that  they  are  engaged  in  the  manufacture  of 
lumber  at  Dalton,  Ga.,  and  ship  the  same  to  and  from  Dal  ton 
to  Cincinnati  and  other  points ;  that  the  defendants,  the  South- 
em  Railway  Company,  and  the  Nashville,  Chattanooga  and 
St.  Louis  Railway  Company,  have  for  many  years  charged  like 
rates  on  lumber  from  points  in  southern  Georgia  to  both  Dalton 
and  Chattanooga,  the  latter  being  from  38  to  40  miles  more  dis- 
tant; that  for  a  considerable  period  prior  to  May  1,  1898,  de- 
fendants' rates  on  lumber  to  Cincinnati  were  the  same — 12  cents 
per  100  pounds — from  both  Dalton  and  Chattanooga;  that  on 
that  date  the  Dalton  rate  was  made  14  cents  and  March  18, 
1900,  made  15  cents  per  100  pounds,  the  rate  from  Chattanooga 
remaining  at  12  cents  per  100  pounds;  that  these  rates  are  the 
basis  of  rates  to  territory  in  Ohio,  West  Virginia,  and  Kentucky 
and  any  difference  in  rates  from  Dalton  and  Chattanooga  sub- 
jects the  former  to  wrongful  prejudice  and  disadvantage;  that 
the  15  cents  per  100  pounds  on  lumber  from  Dalton  is  an 
unreasonable  charge  and  compared  with  Chattanooga  rates 
relatively  unjust  and  unreasonable  and  subjects  complainants, 
the  traffic,  and  Dalton  to  unjust  discrimination,  that  Charles- 
ton, Cleveland,  and  all  points  on  the  Southern  Railway  taking 
the  Chattanooga  rate  to  Cincinnati  is  a  further  discrimination 
and  disadvantage  to  Dalton;  that  from  Southern  points  as 
Cordele,  Ga.,  defendants'  rates  on  lumber  are  the  same  to  Dalton 
and  Chattanooga,  while  outbound  from  Chattanooga  rates  east 
and  west  are  much  lower  than  from  Dalton. 

The  answers  of  the  defendants  deny  any  violation  of  the  act; 
deny  that  rates  are  alike  from  southern  points  to  Dalton  and 
Chattanooga ;  aver  that  competition  has  fixed  the  rates  in  con- 
troversy, the  proximity  of  the  Tennessee  River  forcing  rates  at 
Charleston  and  Cleveland  to  the  Chattanooga  basis,  and  that 
Dalton  has  been  placed  on  a  footing  with  other  places  as  far  as 
just  and  proper  to  enable  it  to  compete, 
11  I.  C.  C.  Rep. 
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Facts. 

Dalton,  in  northern  Georgia,  is  about  40  miles  southeast  of 
Chattanooga,  on  the  Southern  and  the  Nashville,  Chattanooga 
and  St.  Louis  railways. 

The  complainants  are  buyers  of  lumber  at  southern  points 
and  locally,  manufacturing  and  dressing  pine  and  hard-wood 
lumber,  and  are  shippers  principally  to  points  north  and  east 

The  pine  lumber  handled  at  Dalton  is  mostly  from  the  south, 
there  being  but  a  small  proportion  of  native  pine  remaining  in 
the  neighborhood,  and  that  for  the  most  part  of  second  growth 
and  very  inferior  quality. 

The  hard  wood,  poplar,  oak,  etc.,  is  from  the  country  adjacent 
to  Dalton,  but  is  not  so  important  in  amount.  A  letter  from  a 
customer  of  complainants  submitted  in  evidence  alleges  a  large 
proportion  of  the  trade  from  Dalton  is  in  hard  woods,  but 
classifies  yellow  pine  as  hardwood,  which,  if  appropriate,  does 
not  agree  with  the  usual  definition  in  the  trade.  The  com- 
plainants estimate  20  or  25  per  cent  of  their  trade  as  in  hard 
woods,  and  an  investigation  made  at  the  instance  of  one  of  the 
defendants  contained  an  estimate  of  less  than  5  per  cent  hard 
wood  shipped  from  Dalton. 

The  rates  from  Dalton,  Cleveland,  Charleston,  and  Chat- 
tanooga to  Cincinnati  are  shown  in  the  following  table : 


Chattanooga, 

Tenn 

CleTeland.Tenn. 
Cbarleston,  " 
DaltoD.  Oa. 


July  17, 


15 
15 
15 
15 


Feb.  4. 
1895. 


13 
12 
19 
18 


18J8. 


18 
18 
18 

14 


March  18, 
1900. 


18 
18 
18 
15 


April  81, 
1904. 


18 
18 
12 
15 


Jan.  2, 

1905. 

to  date. 


13 
18 
18 
15 


The  rates  from  southern  Georgia  points  to  Chattanooga  and 
Dalton  were  the  same  on  pine  lumber  from  1896  to  1903,  but 
after  June  22,  1903,  the  rates  to  Chattanooga  were  advanced 
2  cents  above  Dalton.  By  the  tariffs  of  the  Southern  Railway, 
Dalton  does  not  appear  to  have  been  named  before  1892. 

11  I.  C.  C.  Rep. 
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There  is  a  milling  or  dressing-in-transit  privilege  at  Dalton 
permitting  the  shipping  from  Dalton  of  the  dressed  lumber  ai 
the  through  rate  from  point  of  origin  plus  2  cents  for  the  privi- 
lege of  dressing  to  pay  for  the  delay  and  cost  of  extra  handling. 
This  addition  of  2  cents  per  100  pounds  to  the  through  rate 
from  point  of  origin  makes  the  milling-in-transit  rate  to  Cin- 
cinnati through  Ualton  the  same  as  the  regular  rates  in  and  out 
of  Dalton,  and  is  apparently  of  little  practical  advantage  to 
complainants  and  does  not  appear  to  be  extensively  used  by 
them.  The  rate  is  computed  on  actual  weights  before  and  after 
dressing.     The  weight  is  reduced  in  the  dressing  and  drying. 

If  shipments  were  to  be  made  to  points  in  the  Northwest 
through  Cairo,  this  milling-in-transit  privilege  would  afford 
more  substantial  margins  and  would  probably  be  the  rates  pre- 
ferred if  complainants  were  seeking  markets  in  that  direction. 
But  the  advantages  shown  to  exist  in  favor  of  Dalton  by  ship- 
ping tbnmgli  Cairo  are  not  under  present  conditions  of  any 
practical  benefit  to  complainants  since  the  markets  thejr  have 
developed  and  sought  are  in  the  East. 

The  rate  from  Chattanooga  to  the  various  Ohio  River  cross- 
ings between  Cincinnati  and  Cairo,  both  included,  is  13  cents 
per  100  pounds,  whether  proper  or  destined  beyond.  From 
Dalton  the  rate  is  15  cents,  except  to  Cairo,  destined  beyond, 
when  the  rate  is  made  11  cents,  to  place  Dalton  on  a  parity 
with  the  mills  in  southwestern  territory,  the  rates  from  which 
are  all  based  upon  the  Cairo  combination,  and  was  intended, 
defendants  allege,  to  put  the  lumber  from  all  mills  as  nearly 
as  possible  on  a  competitive  basis  for  the  territory  beyond  Cairo. 
This  gives  a  combination  rate  through  to  points  north  of  Cairo 
and  west  of  a  line  approximately  from  Louisville  through  In- 
dianapolis to  Chicago  less  than  the  Cincinnati  combination. 

Cleveland  and  Charleston  rates  are  the  same  on  lumber  to 
Cincinnati  as  from  Chattanooga.  The  reasons  assigned  by  car- 
riers for  this  is  their  proximity  to  the  Tennessee  River.  The 
shipments  at  these  points  being  of  local  hard  woods  and  not 
southern  pine,  the  conditions  are  not  the  same  as  at  Dalton. 

The  lumber  trade  from  Chattanooga  is  mostly  of  local  hard 
woods  floated  down  the  Tennessee  River — principally  oaks  and 
11  I.  C.  C.  Rep. 
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I)oj)]ar,  with  some  ash,  ehn,  basswood,  cedar,  etc. — and  the  same 
is  true  of  Knoxville  aud  also  of  Nashville,  on  the  Cumberland 
Kiver.  Yellow  pine  from  the  south  is  practically  sent  to  Chat- 
tanooga for  local  consumption  only ;  there  is  little  or  no  traffic 
in  manufactured  pine  out  of  that  city. 

Rome  and  Atlanta  were  classed  at  the  same  rate,  18  cents 
per  100  pounds  on  lumber  to  Cincinnati  in  1893,  but  the  rate 
from  the  former  was  reduced  to  15  cents  May  1,  1898,  and  to 
14  cents  May  20,  1899.  September  8,  1899,  the  rate  from 
Athinta  was  made  19  cents;  on  January  19,  1903,  the  rate  from 
Itome  was  again  raised  to  15  cents,  the  present  rate,  and  June 
20,  1903,  the  Atlanta  rate  was  increased  to  21  cents  per  100 
pcmnds. 

ilarch  14,  1905,  the  Southern  Railway  tariffs  quoted  the 
same  rates  from  Atlanta  and  Rome  to  Cincinnati. 

The  changes  in  rates  from  Rome  and  Atlanta  are  shown  by 
the  following  table : 


Jan.  2, 
1898. 


May  1, 

1898. 


May  20. 
1899. 


Sept.  8» 
1899. 


Jan.  19, 
1908. 


June  22, 

1908, 

to  date. 


Rome,  Ga 

Atlanta,  Qa.. 


18 
18 


15 
18 


14 
18 


14 
19 


16 
19 


16 
21 


The  following  map  is  inserted  for  reference : 
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CONCLUSIONS. 


The  reasons  which  exist  for  the  maintenance  of  the  lower 

I  limber  rates  from  the  southern  pineries  do  not  apply  to  the  re- 
shipment  of  dressed  lumber  from  Dalton. 

In  the  regions  of  lumber  supply  the  amount  of  this  class  of 
freight  offered  for  transportation  is  very  large  and  the  shipments 
continuous  and  regular.  The  tonage  is  of  vast  importance  to 
the  carriers,  affording  them  a  principal  source  of  revenue.  The 
immense  volume  alone  of  traffic  is  an  argument  for  not  only 
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loasonable  but  comparatively  low  rates,  and  these  in  turn  are 
lioccssary  to  the  exploitation  of  the  lumber  industry  in  new 
fields  that  partakes  of  the  character  of  pioneer  development, 
whereas  at  Dalton  the  rough  lumber  is  unloaded  and  reloaded. 
The  dressing  of  the  lumber  results  in  a  comparatively  im- 
|>ortant  waste  of  raw  material,  which  is  by  that  amount  loss 
of  tonnage  to  the  carrier,  a  duplication  of  terminal  expenses,  a 
loss  of  time  and  increase  of  expenses  by  reason  of  delays  in  the 
through  shipment  to  destination.  The  character  of  much  of  the 
lumber  is  changed  from  rough  to  planed  lumber,  90  per  cent  of 
which  is  shipped  in  box  cars  for  protection  to  both  shipper  and 
carrier. 

This  difference  in  circumstances  and  conditions  does  not  re- 
lieve the  carrier  from  the  duty  of  performing  the  service  ai 
reasonable  rates,  but  when  the  various  kinds  of  lumber,  hard 
and  soft,  rough  and  planed,  are  classed  together,  as  the  carriers 
have  seen  fit  to  do  in  this  traffic,  and  the  character  of  the  traffic 
in  a  particular  region  taken  as  a  whole  is  raised  as  to  value 
and  expense,  it  is  not  unreasonable  that  the  general  rates  ap- 
plicable to  the  changed  conditions  should  be  something  higher. 

The  rates  on  lumber  from  Dalton  proper  are  again  on  a  dif- 
ferent class  of  lumber  from  that  in  southern  pine  forests. 

The  few  good  pines  left  in  the  vicinity,  and  which  with  some 
of  the  more  valuable  hard  woods  that  may  pay  for  hauling  a 
distance  of  20  miles,  furnish  no  such  tonnage  as  justify  the  en- 
forcement of  the  lower  rates  which  ought  to  prevail  from  the 
great  forests.  The  hard  woods  are  not  only  less  in  amount  but 
often  of  greater  value,  and  the  average  of  rates  to  the  Ohio  River 
are  under  all  these  circumstances  neither  so  discriminative  nor 
so  exorbitant  as  to  justify,  in  our  opinion,  any  order  disturbing 
at  this  time  the  rate  from  Dalton  to  Cincinnati^  the  particular 
rate  complained  of  in  the  petition. 

The  counsel  for  complainants  in  his  brief,  referring  to  the 
changes  in  rates  which  had  been  made  by  carriers  after  the 
making  of  the  complaint,  said :  "First  It  is  apparent  that  the 
issues  presented  in  the  petition  have  to  a  considerable  extent 
been  eliminated  except  as  they  affect  the  question  of  reparation. 
When  the  petition  was  prepared  and  signed  the  conditions  set 
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out  therein  existed,  but  between  that  time  and  its  actual  filing 
certain  changes  in  rates  were  made  by  the  railroads." 

But  little  pine  lumber  having  been  shipped  to  Cincinnati 
from  southern  points  is  reshipped  to  or  beyond  Cincinnati. 
Substantially  all  that  reaches  Chattanooga  from  the  South  is 
consumed  there.  In  respect,  therefore,  of  the  principal  ship- 
ments from  Dalton,  pine  lumber,  it  appears  that  Chattanooga  is 
not  a  competitor  with  Dalton.  It  is  by  no  means  clear  that  the 
discriminations  of  the  past  complained  of  were  so  undue  or  un- 
reasonable, in  view  of  the  whole  situation,  as  to  afford  any  basis 
for  complainants'  claim  of  reparation.  If  it  were,  this  record 
supplies  no  such  data  or  proofs  as  would  be  necessary  to  make 
such  definite  award  of  reparation  as  the  law  contemplates. 

The  complaint  must  be  dismissed. 
11  I.  C.  C.  Rep. 
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Ko.  712. 

J.  K.  FAREAR,  H.  B.  FARRAR,  AND  F.  F.  FARRAR,  DO- 
ING BUSINESS  UNDER  THE  FIRM  NAME  OF 
THE  FARRAR  LUMBER  COMPANY. 

V. 

SOUTHERN   RAILWAY   COMPANY   AND  NORFOLK 
AND  WESTERN  RAILWAY  COMPANY. 


Decided  August  3,  1906. 


1.  Upon  complaint  that  lumber  rates  from  Dalton,  Ga.,  to  points  in 
Virginia  on  the  Norfolk  and  Western  lines  between  Bristol,  Tenn., 
and  Roanoke,  Va.,  and  between  Bluefield,  W.  Va.,  and  Kenova,  W.  Va., 
which  were  advanced  in  1901  and  1003,  are  unreasonable  and  unduly 
discriminating,  and  also  in  violation  of  the  long  and  short  haul 
clause  because  the  rates  to  such  intermediate  points  are  higher  than 
for  the  longer  distances  to  Roanoke  or  Lynchburg  Held:  That  in 
view  of  judicial  interpretations  of  the  act,  the  facts  in  this  case 
furnish  no  basis  for  a  conclusion  that  the  rates  in  question  violate 
the  fourth  section  of  the  law;  but  the  rates  to  such  intermediate 
points,  of  which  complaint  is  made,  are  excessive,  unreasonable,  and 
unjust,  and  should  not  exceed  those  in  force  before  the  advances  were 
made  effective. 

'2.  The  rate  per  ton  jkm"  mile  is  not  always  the  measure  of  a  reasonable 
rat^,  as  that  measure  rigidly  applied  would  make  distance  alone  the 
gauge  for  transiK)rtation  charges;  but  it  affords  a  valuable  basis 
of  comparison  for  relative  rate  burdens. 

:J.  Reparation  denied  l>ecause  of  insufficient  proofs. 

Ch(unhUfi,s  cf  Chamhliss  iov  complainant 
Ed  Baxter  and  Claudinn  B.  Northrop  for  Southern  Railway 
Company. 

Ed  Ba.rfer  for  Norfolk  and  Western  Railway  Company. 
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Report  and  Opinion  of  the  Commission. 

Clements,  Commissioner: 

The  complaint  alleges  that  the  Farrar  Lumber  Company, 
manufacturing  lumber  and  building  material  at  Dalton,  Ga., 
ship  the  same  over  defendants'  lines  to  other  States,  shipping 
through  Bristol,  Tenn.,  by  the  Southern  Railway  to  points  in 
Virginia  betweeen  Bristol  and  Roanoke,  and  to  points  in  West 
Virginia  betweeen  Bluefield  and  Kenova,  on  the  line  of  the 
Norfolk  and  Western  Railway,  and  that  to  Roanoke,  Lynch- 
burg, or  Kenova  lumber  carried  by  defendants  would  pass 
through  said  intermediate  points. 

The  rates  challenged  are  those  on  carload  shipments  from 
Dalton,  Ga.,  to  Wytheville,  Pulaski,  East  Radford,  and  Chris- 
tiansburg,  in  the  State  of  Virginia,  betweeen  Bristol  and  Lynch- 
burg, and  to  Bluefield,  Bluestone  Junction,  Vivian,  Thacker, 
and  Williamson,  in  West  Virginia,  between  Bristol  and  Kenova. 

It  is  alleged  that  the  rates  to  Roanoke,  Lynchburg,  and  Ke- 
nova are  joint  through  rates,  whereas  those  to  the  intermediate 
points  named  are  the  sums  of  the  locals  to  and  from  Bristol, 
and  that  the  latter  are  unreasonable,  unduly  discriminatory, 
and  violate  section  4  of  the  act.    Reparation  is  also  asked. 

The  defendants  both  deny  unreasonableness  of  the  rates  and 
undue  discrimination  or  violation  of  the  fourth  section,  alleging 
controlling  rail  and  market  competition  at  Lynchburg  and  Roa- 
noke and  rail  and  water  competition  at  Kenova,  and  the  lack 
of  such  competition  at  the  intermediate  points  named  and  conse- 
quent dissimilarity  of  circumstances  and  conditions.  They 
also  deny  that  lumber  destined  to  Lynchburg  or  Kenova  need 
pass  through  Bristol,  but  that  to  Kenova  the  rate  is  based  on 
Lexington,  Ky.,  and  that  defendant,  the  Southern  Railway, 
can  and  does  reach  Lynchburg  on  its  own  rails  without  passing 
through  Bristol  or  Roanoke. 

Facts. 

Those  are  commodity  rates  under  southern  classification  pub 
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lished  bj  the  defendants  from  Dalton  to  Bristol,  Tenn.,  and 
from  Bristol  to  the  respective  intermediate  points. 

In  the  following  statement  will  be  found  the  rates  in  ques- 
tion, with  changes  therein  from  October  8,  1891,  to  the  present 
time.  It  will  be  seen  that  no  rates  are  published  by  the  de- 
fendants from  Dalton  to  the  points  named  on  walnut,  cherry, 
or  cedar  lumber.  This  fact  was  explained  by  a  statement  that 
practically  no  lumber  of  this  character  moved  between  the 
points  in  question. 

It  will  also  be  seen  that  the  rates  on  oak  and  hemlock  are 
different  from  those  on  pine  and  other  lumbers  covered  bjr  the 
tariff  between  Bristol  and  Lynchburg  and  between  East  Radford 
and  Kenova  on  the  Norfolk  and  Western  Railway. 

Btatement  showing  rates  on  lumber,  carloads,  from  Dalton^  Ga^  to  vor- 
ious  points  named, 

[Rates  in  cents  per  100  pounds.] 

LUMBER,  EXCEPT  WALNUT,  CHERRY,  AND  CEDAR. 

July  13, 
From  Dalton,  6a.,  to—  1903a 

Wytheville,  Va    18y, 

Pulaski,  Va    19% 

East  Radford,  Va    20 

Christiansburg,  Va    20Vi 

Bluefield,  W.  Va  23 

Bluestone  Junct,  Va   23% 

Vivian,  W.  Va 24% 

Thacker,  W.  Va 26 

Williamson,  W.  Va 26 

OAK  AND  HEMLOCK, 

Wytheville,  Va   18% 

Pulaski,  Va   19% 

East  Radford,  Va 20 

Christiansburg,  Va  20% 

Bluefield,  W.  Va  23 

Bluestone  Junction,  Va   23% 

Vivian,  W.  Va   24% 

Thacker,  W.  Va 24% 

Williamson,  W.  Va 24% 

•Combination  of  locals  using  11  cents,  Dalton,  Ga.,  to  Bristol,  Tenn.-Va. 
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Lumber  shipped  from  Dalton  to  the  points  the  rates  to  which 
are  the  subject  of  complaint  is  carried  by  the  Southern  Railway 
241  miles  to  Bristol,  Tenn.,  and  thence  by  the  Norfolk  and 
Western  Railway  to  destination. 

The  rates  as  published  and  enforced  are  made  up  of  the  com- 
binations of  the  rates  to  Bristol,  11  cents  per  100  pounds,  with 
the  Norfolk  and  Western  locals  added,  the  results  being  in 
every  case  higher  than  had  prevailed  for  the  same  haul  for  many 
years. 

In  1888  this  Commission,  in  the  case  of  Farrar  v.  East  Ten- 
nessee, Virginia  and  Georgia  By,  Co.  et  al.  (1  I.  C  C.  Rep. 
480),  ordered  that  the  rate  from  Dalton  on  lumber  to  Roanoke 
should  not  exceed  17  cents  and  to  Lynchburg  should  not  exceed 
18  cents  per  100  pounds.  The  carriers  subsequently  fixed  the 
Lynchburg  rate  at  17  cents  on  the  ground  that  Roanoke,  though 
al>ove  50  miles  less  distant,  to  be  protected  from  too  active  com- 
petition from  Lynchburg,  must  have  the  same  rates.  These  rates 
have  been  in  existence  for  the  seventeen  or  eighteen  years  since 
on  oak  and  hemlock,  but  were  raised  1  cent  on  other  lumber, 
except  walnut,  cherry,  and  cedar,  and  it  appears  from  reports  of 
shipments  by  complainants  over  considerable  periods  in  later 
years  that  no  shipments  were  made  by  them  to  these  points,  at 
least  of  any  consequence,  even  at  a  rate  so  much  lower  than 
prevailed  to  intermediate  shorter  distance  points. 

The  basis  on  which  part  of  the  complaint  is  lodged  is  this 
lower  rate  to  Roanoke  with  its  apparent  violation  of  the  fourth 
section  of  the  act,  and  on  the  theory  that  this  complication 
would  thus  be  avoided  a  rate  of  22  cents  per  100  pounds  was 
fixed  upon  all  lumber  to  Roanoke  after  the  filing  of  the  com- 
plaint in  this  case,  which  has  since  been  reduced  to  21  cents. 

No  rate  is  published  from  Dalton  via  Bristol  to  Kenova,  and 
it  was  not  shown  that  any  shipments  had  been  made  over  the 
defendants'  lines  to  that  point. 

Kenova  is  615  miles  from  Dalton  via  Bristol,  but  is  427  by  a 
route  through  Lexington  via  the  Chesapeake  and  Ohio  Rail- 
road. By  this  route  the  rate  is  15  cents  to  T^exington,  and  from 
Lexington  to  Kenova  the  rate  is  5  cents,  or  a  combination  rate 
of  20  cents;  and,  as  stated,  no  rate  was  published,  no  ship- 
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ments  accepted,  and  no  lumber  shipped  to  Kenova  bjr  the  ITor- 
folk  and  Western  over  this  longer  route. 

At  Lynchburg,  with  several  competing  lines,  the  rates  from 
nearby  points  are  considerably  lower  than  from  Dalton.  Bj 
way  of  the  Atlantic  Coast  Line  from  North  Carolina  points 
lumber  may  be  delivered  at  from  12  to  15  cents,  and  over  the 
Aberdeen  and  Asheboro  Railroad  from  101/^  to  16  cents. 

Kenova  and  Lynchburg  are  both  competitive  points,  the 
former  being  served  by  the  Ohio  River,  the  Norfolk  and  Wes- 
tern and  the  Chesapeake  and  Ohio  Railways,  and  the  latter 
being  served  by  the  Southern,  the  Norfolk  and  Western,  and 
the  Chesapeake  and  Ohio. 

The  intermediate  points  on  the  Norfolk  and  Western,  the 
rates  to  which  are  in  issue,  are  all  on  the  Norfolk  and  Western 
alone. 

Roanoke,  with  a  population  of  21,495  in  1900,  had  an  esti- 
mated population  in  1904  of  26,000. 

The  points  between  Bristol  and  Roanoke,  the  rates  to  which 
are  the  subject  of  complaint — Christiansburg,  East  Radford, 
Pulaski,  and  Wytheville — have  from  2,800  to  above  4,000  in- 
habitants each,  while  the  points  named  between  East  Radford 
and  Kenova  average  about  one-third  as  many. 

These  are  in  tlie  niii  ing  district,  and  shipments  to  each  point 
are  not  of  sufficient  magnitude  to  influence  rates,  and  afford  no 
inducement  either  in  volume  or  regularity  for  the  carrier  to 
make  any  special  efforts  to  secure  or  favor  the  traffic. 

The  class  of  lumber  which  forms  the  bulk  of  this  traffic  to 
these  j)oints  is  not  the  most  expensive,  and  can  therefore  the 
less  easily  boar  the  burden  of  high  rates.  The  rapid  growth  of 
these  centers  of  activity  in  recent  years  has  much  incrnsed  the 
demand  for  all  sorts  of  building  material,  and  the  natural 
tendency  of  an  increased  demand  would  ordinarily  be  toward 
a  reduction  instead  of  an  increase  in  the  rates,  which  had  been 
in  existence  for  years  until  1901 ;  yet  they  were  in  that  year 
and  1 903  raised,  in  some  instances,  20  per  cent. 

Tlio  method  by  which  this  was  accomplished  is  as  follows: 

The  Southern  Railway  advanced  the  rates,  publishing  a  so-. 
called  joint  tariff  without  consultation  with  its  connection,  the 
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Norfolk  and  Western  Railway,  and  in  which  the  latter  refused 
to  concur  in  the  following  note  of  advice  to  this  Commission : 

^'Please  make  note  of  the  fact  that  the  Norfolk  and  Western 
Railway  Company  does  not  concur  in  Southern  Railway  Com- 
pany's I.  C.  C.  No.  7548  (Lumber  issue  No.  3885),  allowing 
rates  as  above,  eflfective  July  1  instant  (1903)." 

Of  the  17-cent  rate  to  Lynchburg  the  Southern  Railway  up 
to  Bristol  received  9.8  cents  on  pine  and  9.2  cents  on  other  lum- 
ber for  its  haul  of  241  miles,  and  the  Norfolk  and  Western  for 
its  haul  of  204  miles  received  8.2  cents  on  pine  and  7.8  cents  on 
other  lumber. 

As  late  as  March  11,  1903,  the  Commission  received  a  letter 
from  Mr.  T.  S.  Davant,  freight  traffic  manager  of  the  Norfolk 
and  Western  Railway  Company,  as  follows:  "I  will  request 
the  Southern  Railway  to  revise  the  rates  which  it  published 
from  Dalton,  Ga.,  to  our  main  line  stations  east  of  Bristol  on 
basis  of  Bristol  combination,  observing  the  rates  to  Lynchburg 
as  maxima." 

The  Southern  Railway  declined  to  join  the  Norfolk  and  Wes- 
tern when  the  request  was  made.  Then  the  Southern,  without 
the  knowledge  of  the  Norfolk  and  Western  Railway  officials — a 
statement  in  which  representatives  of  both  lines  agreed — ^pub- 
lished through  rates  based  on  the  sum  of  the  two  locals  to  and 
from  Bristol,  in  which  the  Norfolk  and  Western  afterwards  con- 
curred, as  it  was  claimed  that  refusal  would  not  have  altered 
the  rate,  which  would  still  be  the  sum  of  the  locals,  and  its  only 
effect  would  be  to  embarrass  the  Southern  Railway  by  prevent- 
ing that  initial  line  giving  a  through  bill  of  lading. 

The  representative  of  the  Southern  Railway,  testifying,  took 
full  responsibility  for  the  action  and  admitted  the  increases  were 
made  without  consulting  the  Norfolk  and  Western  officials,  say- 
ing, in  his  testimony,  "So  far  as  I  know  they  did  not  know 
anything  about  it." 

There  is  every  indication  that  the  Norfolk  and  Western  Rail- 
way ra^de  an  effort  to  secure  protection  of  the  lower  joint  rates 
which  had  been  for  so  many  years  in  effect  and  to  protect  the 
intermediate  stations  with  rates  not  above  the  Lynchburg  rates 
as  maxima. 
11  T.  C.  C.  Rep. 
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We  find  that  the  rates  in  question  on  carload  shipments  from 
Dalton,  Ga.,  to  the  said  intermediate  points  on  the  Norfolk  and 
Western  Railway  in  Virginia  and  West  Virginia,  hereinbefore 
specified,  are  unreasonable  and  unjust,  in  that  they  are  exces- 
sively high. 

The  following  map  is  inserted  for  reference : 


IN  D. 


^ ,        s " 

G  E^  R  C  1  A  CSOUTH   CAROLINA       ^y 


Conclusions. 


The  facts  found  do  not,  in  view  of  the  judicial  Interpretation 
of  the  act,  furnish  basis  for  a  conclusion  that  the  rates  in  ques- 
tion violate  the  so-called  long  and  short  haul  clause. 

In  view  of  the  long  continuance  of  these  rates,  of  the- quality 
of  the  lumber  which  seeks  this  market,  of  the  concession  by  the 
Xorfolk  and  Western,  one  of  the  connecting  roads,  that  the 
rates  were  reasonable,  as  shown  in  its  effort  to  continue  them, 
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it  IS  difficult  to  find  any  adequate  reason  for  the  advance  in 
question. 

The  rate  per  ton  per  mile  is  not  higher  than  in  some  other 
localities.  That  it  should  be  lower  than  those  with  which  many 
comparisons  were  made  for  like  distances  from  points  west  of 
the  Mississippi  River  is  not  remarkable,  since  the  traffic  is  es- 
sentially under  different  conditions  and  the  general  trend  of 
rates  is  still  higher  for  that  territory  than  for  this,  where  the 
traffic  is  more  dense. 

The  rates  even  as  formerly  existing  to  these  points  were  high- 
er than  the  Commission  fixed  for  rates  directly  from  the  south- 
em  pineries  to  Ohio  River  crossings  in  a  more  recent  decision 
for  even  greater  distances ;  but  as  already  pointed  out  the  char- 
acter and  volume  of  the  lumber  involved  in  these  respective  lo- 
calities are  hardy  comparable,  and  the  forest  rates  would  not 
afford  a  fair  basis  for  fixing  the  rates  on  dressed  lumber  in 
comparatively  small  lots  to  these  mountain  stations. 

Lumber  is  not  carried  at  class  rates,  but  in  all  classifications 
is  given  a  commodity  rate. 

The  rate  from  Dal  ton  to  Bristol,  241  miles,  of  11  cents  by  the 
Southern  Railway,  yields  9.1  mills  per  ton  per  mile,  while  the 
rate  from  Bristol  to  Roanoke,  151  miles,  of  11  cents  is  14.5 
mills  per  ton  per  mile.  And  this  for  a  proportion  of  a  through 
carriage  for  shipments  reaching  the  line  from  another  carrier 
and  without  delays  or  initial  terminal  expense  forwarded  to  des- 
tination, and  is  beyond  question  unreasonable.  The  assumption 
that  because  no  shipments  have  been  made  under  a  lower  rate 
long  in  existence  makes  any  rate  a  nominal  affair,  and  that  the 
rate  might  be  made  40  cents  per  100  pounds  without  injury  to 
any  shipper,  since  the  rate  is  never  applied  may  with  equal  force 
be  reversed.  If  no  shipments  are  made  under  a  17-cent  rate  to 
Roanoke  from  Dalton,  its  continuance  can  harm  no  carrier,  since 
no  shipments  are  carried  under  that  rate,  this  being  strong 
evidence  that  the  rate  is  not  unreasonably  low,  since  it  is  yet 
high  enough  to  prevent  competition  at  that  point  which  an  im- 
reasonably  low  rate  would  have  a  tendency  to  invite. 

There  is  a  considerable  movement  of  lumber  through  Lynch- 
burg to  Roanoke  from  North  Carolina  points,  and  it  may  be 
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that  a  point  like  Roanoke,  with  nearby  markets  of  supplies  and 
lower  rates,  is  well  enough  served,  or  at  any  rate  may  be  beyond 
a  zone  where  the  more  distant  lumber  could  compete  at  any  rea- 
sonable figure.  There  is  no  disposition  on  the  part  of  the  Com- 
mission to  create  that  sort  of  forced  competition  which  grows 
out  of  unduly  lowered  rates  simply  to  reach  a  distant  market 
Our  duty  goes  no  further  than  the  establishment  or  continu- 
ance of  rates  that  under  all  circumstances  and  conditions  may 
be  demonstrated  to  be  fair  to  the  carrier  and  the  shipper. 

As  far  back  as  1888  the  Commission  held  that  17  cents  per 
100  pounds  on  lumber  was  not  unreasonable  from  Dalton  to 
Roanoke.  The  carriers,  in  compliance,  not  only  established  the 
17-cent  rate  between  those  two  points,  but  also,  for  reasons  of 
their  own,  made  the  same  rate  to  Lynchburg. 

One  of  the  defendants  in  this  case  presented  tables  of  ship- 
ments from  Dalton  for  the  fiscal  year,  1903,  prepared  by  its  au- 
ditor— shipments  for  the  month  of  April,  1903,  prepared  by  the 
complainants,  and  shipments  by  the  complainants  for  the  calen- 
dar year  of  1904,  prepared  by  the  local  agent  of  defendant  at 
Dalton — and  in  all  these  returns  there  was  no  record  of  any  car 
of  lumber  to  Lynchburg  or  Kenova.  The  inference  naturally 
drawn  that  Lynchburg  was  not  a  market  for  this  commodity 
from  Dalton  is  not  a  violent  one,  yet  the  rate  for  years  was  17 
cents  per  100  pounds,  or  1  cent  lower  than  that  which  the  Com- 
mission held  might  reasonably  be  charged. 

In  that  period  the  general  tendency  of  rates  has  been  down- 
ward, but  here  there  has  been  no  further  reduction  nor  any 
striking  development  of  a  market  which  might  be  expected  from 
an  undue  reduction. 

Nothing  has  been  shown  to  justify  this  rate  of  14.5  mills  per 
ton  per  mile  to  Roanoke,  and  any  rate  above  that  established  by 
the  Commission  in  1888  and  maintained  since  until  after  the 
filing  of  this  complaint  must  be  considered  unreasonable,  and 
the  increase  of  this  rate  to  22  cents  per  100  pounds  since  the 
filing  of  this  complaint,  for  the  sole  and  avowed  purpose  of 
thus  justifying  the  unreasonable  rates  to  intermediate  points 
under  the  fourth  section  of  the  act  to  regulate  commerce,  must 
be  held  to  be  without  justification. 
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The  rate  per  ton  per  mile  is  not  always  the  measure  of  a 
reasonable  rate  and,  rigidly  applied,  would  make  distance  alone 
the  gauge  for  transportation  charges,  but  it  is  always  valuable 
as  affording  a  basis  of  comparison  for  relative  rate  burdens. 

The  rate  per  ton  per  mile  for  all  freight  upon  the  Norfolk 
and  Western  Railway  for  1904  was  0.474,  or  less  than  5  mills 
per  ton  per  mile.  This,  of  course,  includes  through  freights  and 
is  reduced  by  the  bulky,  low  grade  carriage.  It  is  by  no  means 
to  be  considered  that  single  cars  of  limited  and  uncertain  vol- 
ume are  to  be  reduced  to  this  standard,  but  it  is  to  be  re- 
membered that  this  lumber  does  not  originate  upon  this  line, 
that  there  is  no  initial  charge  upon 'its  collection;  it  is  a  part 
of  a  through  haul  from  the  Southern  Railway — is  carried 
through  Bristol  without  appreciable  delay;  and  yet  with  these 
inducements  and  reasons  for  approaching  the  minimum  or  aver- 
age freight  charge  this  road  exacts  rates  to  the  local  points  on 
its  line  ranging  to  above  2  cents  per  ton  per  mile. 

The  Norfolk  and  Western  officials  expressed  a  willingness  to 
protect  their  old  rates,  using  the  Lynchburg  rates  as  maxima  to 
intermediate  points,  but  because  these  connecting  lines  could 
come  to  no  agreement  as  to  joint  rates  is  no  just  cause  for  the 
extortionate  rates  which  have  resulted  by  the  application  of  the 
locals  to  through  carload  freights.  No  sufficient  data  or  proofs 
were  submitted  as  a  basis  from  which  the  Commission  could  fix 
a  definite  award  of  reparation. 

An  order  will  be  entered  that  defendants  cease  and  desist 
from  charging  and  collecting  the  unreasonable  rates  now  in  force 
upon  lumber  from  Dalton,  Ga.,  to  the  said  designated  intermedi- 
ate points  named  upon  the  Norfolk  and  Western  Railway. 
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No.  770. 

A.  H.  DAVEXPORT,  J.  A.  DAVENPORT,  G.  A.  DAVEN- 
PORT AXD  J.  T.  DAVENPORT,  DOING  BUSINESS 
UNDKK  THE  FIRM  xVAME  OF  DAVENPORT 
BROTHERS  &  COMPANY. 

V. 

SOUTHERN  RAILWAY  COMPANY  AND  SEABOARD 
AIR  LINE  RAILWAY. 


Decided  August  21,  1906. 


Upon  complaint  t)iat  dcfendantB  violate  tiie  act  to  regulate  commerce  by 
charging  hi<^)icr  raten  on  canned  goods,  grain,  flour,  hay,  and  packing- 
house products  from  Ciiurinnati,  Ohio,  and  Memphis,  Tenn.,  to  He- 
lena and  McKau,  (ia.,  than  to  Cordole  and  Fitzgerald,  Ga.,  towns  in  the 
section  of  country  Hurroundiug  Helena  and  McKae,  after  giving  due 
conHid<;ration  to  the  circumstances  and  conditions,  including  situation 
of  localities,  railway  com|)etition,  competition  of  markets,  and  the 
basin^-point  system  of  rate  making  as  practiced  in  the  South,  Held: 
That,  upon  tlH>  record  made  in  this  case,  the  situation  of  Helena  and 
McKiie  is  not  so  similar  to  that  of  Ck)rdele  as  to  require  the  appli- 
cation of  Conlele  rates  to  the  first-named  places,  but  that  the  rates 
in  qu(^stion  from  Cincinnati  and  Memphis  to  Helena  and  MoRae  are 
unreasonable  and  unjust  and  should  not  exceed  those  now  in  effect  to 
Fitzgerald  from  su(Oi  points  of  origin. 

^r.  T,  Davenport  for  complainantrt. 

Ed  liaxlci  and  C,  li.  Northrop  for  Southern  Railway  Com- 
pany. 

lid  Baxter  for  S('al>oard  Air  Line  Railway. 

'  11  I.  C.  0.  Rbp. 


DAVENPORT    V..    SOCTifSttX     R.  CO.  ct  ol.  661 

Report  and  Opinion  of  the  Commission. 

Clements,  Commissioner: 

The  complaint  alleges  that  the  rates  from  Cincinnati,  Ohio, 
and  Memphis,  Tenn.,  rej^pectively,  to  Helena  and  McRae,  Ga., 
respectively,  on  canned  goods,  grain,  flour,  hay,  and  packing- 
house products  are  unjust  and  unreasonable  generally  and 
relatively  as  compared  with  rates  on  the  same  commodities  from 
the  same  points  of  origin  to  Cordele  and  Fitzgerald,  Ga.,  and 
subject  Helena  and  McRae  to  undue  prejudice  and  disadvan- 
tage.   Violations  of  sections  1  and  3  of  the  act  are  alleged. 

Defendants  admit  that  the  rate  adjustment  as  complained  of 
exists,  but  deny  that  it  results  in  unreasonable  charges  on  the 
articles  mentioned  to  Helena  and  McRae,  or  that  it  unduly  pre- 
fers Cordele  and  Fitzgerald ;  and  th.ey  allege  that  there  are  no 
competitive  conditions  at  Helena  and  McRae  which  justify 
lower  rates  to  those  points. 

Complainants  are  merchants  and  partners  engaged  at  Helena 
and  McRae,  Ga.,  in  a  wholesale  commission  and  brokerage  busi- 
ness, dealing  especially  in  the  commodities  mentioned. 

Defendants  are  common  carriers  of  interstate  traffic.  The 
Southern  Railway  reaches  from  Memphis,  Tenn.,  and  with  a 
closely  affiliated  line  (the  Cincinnati,  New  Orleans  and  Texas 
Pacific  Railway)  from  Cincinnati,  Ohio,  to  points  in  Georgia, 
including  Helena  and  McRae,  but  does  not  reach  Fitzgerald  or 
Cordele.  The  Seaboard  Air  Line  Railway  does  not  extend  to 
Memphis  or  Cincinnati,  but  Helena,  Cordele,  and  Fitzgerald  are 
on  its  line.     The  Seaboard  does  not  reach  McRae. 

Hereinafter  the  Southern  Railway  will  be  called  the  South- 
em,  and  the  Seaboard  Air  Line  Railway  the  Seaboard. 

The  transportation  facilities  at  the  Georgia  points  mentioned 
in  the  complaint  are  as  follows :  At  Cordele,  the  Atlantic  and 
Birmingham,  and  Albany  and  Northern,  the  Seaboard,  and 
the  Georgia  Southern  and  Florida ;  at  Fitzgerald,  the  Southern, 
the  Seaboard,  the  Atlantic  and  Birmingham,  and  the  Fitz- 
gerald, Ocmulgee  and  Gulf  Railroad  running  from  Fitzgerald 
to  the  Ocmulgee  River,  15  miles;  but  this  last-named  line  pro- 
duces no  substantial  competition  at  Helena. 
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Helena  is  situated  at  the  junction  of  the  Seaboard  and  South- 
em  roads.  It  is  on  the  main  line  of  the  Seaboard  leading  from 
Savannah,  Ga.,  to  Montgomery,  Ala.,  and  is  117  miles  south- 
west of  Savannah.  It  is  on  the  Macon-Brunswick  line  of  the 
Southern,  76  miles  southeast  of  Macon  and  114  miles  northeast 
of  Brunswick.  McRae  is  on  the  Southern  only  and  lies  just 
outside  of  Helena  in  the  direction  of  Brunswick,  the  railway 
depots  of  Helena  and  McRae  being  a  little  over  1  mile  apart. 

These  two  towns  may  properly  and,  for  the  purposes  of  this 
case,  will  be  treated  as  one  place. 

Cordele  is  54  miles  west  of  Helena,  with  which  it  is  con- 
nected by  the  Seaboard.  Fitzgerald  is  40  miles  southwest  of 
Helena,  and  is  on  a  branch  of  the  Seaboard  leading  south  from 
Abbeville,  Ga.,  a  point  lying  between  Helena  and  Cordele. 

The  short-line  distances  from  Cincinnati  and  Memphis  to 
Helena,  McRae,  Cordele,  and  Fitzgerald  are: 


To- 

• 

From — 

Cincinna- 
ti. 

Mempbi& 

Helena. 

MiU* 

040 
041 
039 
666 

Milts 

557 

McRae 

558 

Cordele 

508 

Fitzgerald 

540 

Traffic  transported  from  Cincinnati  or  Memphis  to  any  of 
the  Georgia  points  in  question  would  naturally  pass  through 
either  Atlanta,  Birmingham,  or  Montgomery.  Traffic  from 
Memphis  via  Birmingham  would  ordinarily  pass  through  Cor- 
dele in  going  to  Helena  and  McRae,  and  the  same  would  be  true 
of  the  traffic  from  Memphis  via  Montgomery  over  the  Seaboard ; 
but  the  Central  of  Georgia  might  deliver  the  traffic  from  Mont- 
gomery at  Tifton,  in  which  case  it  would  go  via  Fitzgerald  in 
getting  to  Helena  or  McRae.  Traffic  from  Cincinnati  would 
naturally  pass  through  Atlanta  and  Macon  in  going  to  the 
Georgia  points  in  question,  but  it  would  not  go  through  Cordele 
or  Fitzgerald  in  going  to  Helena  or  McRae.  That  traffic  to 
McRae  would  pass  through  Helena,  and  that  to  Cordele  or  Fitz- 
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gerald  would  not  pass  through  Helena  or  McRae,  but  through 
Cordele. 

Helena  had  several  stores,  an  oil  mill,  bottling  works,  three 
lumber  mills,  and  factories  for  ice,  hay  presses,  stone,  and  vehi- 
cle parts.  In  1900  its  population,  according  to  the  United 
States  census,  was  604,  and  that  of  McRae  was  1,020,  but  it 
seems  from  the  testimony  of  the  freight  traffic  manager  of  the 
Southern  that  these  two  places  "have  increased  considerably  of 
late  years."  Mayor  King,  of  Helena,  estimated  the  population 
of  the  two  places  at  2,500  or  3,000.  The  population  of  Cordele 
in  1900  was  3,473  and  that  of  Fitzgerald  was  1,817. 

The  rates,  in  cents  per  100  pounds,  in  effect  at  the  time  of 
the  filing  of  the  complaint  in  this  case  were : 


FROM  CINCINNATI,  OHIO. 


To- 


Cordele,  Ga 

Fitzgerald,  Ga 

Helena,  Ga 

McRae,   Ga 


Canned 
Goods. 


C.  L.    C.  L 


a  50 

50 

a  53 

53 

«55 

75 

«57 

76 

Grain. 


C.  L. 


28 
30 
35 
35 


Flour. 


^28 
*30 

^36 


-^66 
^70 


Hay. 


C.  L. 


85 
85 


P.    H. 
prod. 


C.  L. 


41 
44 
5ft 
65 


FROM  MEMPHIS,  TENN. 


Cordele,  Ga... 
Fitzgeralci,  Ga 
Helena.  Ga... 
McRae,  Ga... 


«46 
«49 

a51 

«53 


46 
49 
71 
72 


24 
26 
81 
81 


S24 
*26 
3  32 
3  32 


'48 


24 
26 
31 
81 


87 
40 
51 
61 


"Fruits  and  vegetables     &In  sacks,  per  100  pounds    cin  barrels,  per  barrel. 


It  appears  from  the  testimony  that  the  foregoing  rates  to 
Helena  and  McRae  were  in  effect  for  a  good  many  years  prior 
to  the  month  of  February,  1905,  but  that  in  that  month  certain 
ohangcs  were  made  in  all  the  rates  mentioned.  Subsequently 
tlie  rates  on  canned  goods  other  than  fruits  and  vegetables  to 
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Helena  were  reduced  6  cents.     It  also  appears  that  these  rates 
have  not  since  been  changed.     They  are  as  follows : 
FROM  CINXIXNATI,  OHIO. 


To— 


Cordele.  Ga 

Fitzgerald,  Ga. 

Helena.  Ga 

McRae,  Ga 


CaDDed 
Goods. 

Grain. 

Flour. 

Hay. 

C.  L. 

C.  L. 

C.  L. 

C.  L. 

-53 

^53 

27 

c27 

-^54 

27 

-56 

^56 

29 

c29 

-^58 

29 

-58 

610 

38 

c'SA 

-^66 

834 

-68 

^68 

33i 

-:4 

-^68 

334 

P.  H 
prod. 

C.  L. 


39 
43 
58 

53 


FROM  MEMPHIS,  TENN. 


Cordele,  Ga 

Fitzgerald,  Ga. 

Helena,  Ga 

McRae,  Ga 


-49 

^49 

23 

<:23 

^46 

23 

-52 

^62 

25 

c2o 

-r50 

25 

-54 

^66 

29 

-^30 

-^58 

29i 

-64 

^64 

29 

^30 

^58 

291 

85 

88 

49 


oFruit^  and  vegetables.  cin  sacks,  per  100  pounds. 

^Fish,  cove  oysters,  jellies,  preserves,  etc.   ^In  barrels,  per  barrel. 

The  foregoing  rates  are  via  the  Southern  as  the  initial  carrier 
at  Cincinnati  and  Memphis.  The  Louisville  and  Nashville, 
the  other  southbound  initial  carrier  at  those  points,  also  has  a 
tariff  on  these  articles  to  the  Georgia  points  in  question,  which 
is  different  only  on  a  few  articles  from  that  of  the  Southern. 
The  following  table  shows  in  detail  the  changes  made  in  the  rates 

of  the  defendant  lines : 

FROM  CINCINNATI,  OHIO. 
(-h)  increase;   ( — )  decrease. 


To- 


Cordele.  Ga 

Fitzeerald.  Ga. 

Helena,  Ga 

McRae,  Ga 


Canned 
Goods. 


o-f  8 
a—  8 
a--  8 
a--11 


Grain. 


—I 
-1 
—2 


Flour. 


c—1 
e—l 
c—2 
<j— 2 


rf— 2 
*-2 
<«-4 
rf— 2 


Hay. 


-1 
-1 
-H 
-U 


P.H. 
prod 


-2 
-2 
-2 
-2 


FROM  MEMPHIS,  TENN. 


Cordele,  Qn 

Fitzgerald,  Ga. 

Helena,  Ga 

McRae,  Ga 


a4-  8 

6+8 

6+8 

—1 

<?— 1 

ii-2 

—1 

a- 

-  8 

-1 

r— 1 

d— 2 

—1 

a- 

-  8 

6-5 

—2 

<j-2 

d— 4 

-1* 

a- 

hll 

6-8 

—2 

<j— 2 

d-4 

-u 

•Fruits  and  vegetables.     ^Fish,  cove  oysters,  etc.     cin  sacks.     ^In  barrels. 
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It  should  be  noted  that  the  changes  are  generally  nearly  uni- 
form on  the  articles  to  all  the  points,  except  the  rate  on  canned 
fruit  and  vegetables  to  McRae,  which  was  increased  much  more 
than  others.  The  rates  from  Memphis  are  4  cents  per  100 
pounds  lower,  as  a  rule,  than  those  from  Cincinnati. 

The  general  basis  for  constructing  rates  from  the  west  to 
Helena  and  McRae  is  a  combination  of  the  rates  from  the 
west  to  either  Macon,  Hawkinsville  or  Brunswick  with  the  local 
from  that  one  of  those  basing  points  which  is  the  lowest.  To 
Helena,  the  lowest  combination  is  on  Macon  on  all  classes,  ex- 
cept B,  which  is  based  on  Hawkinsville,  and  E  and  H,  which 
are  based  on  Brunswick.  To  McRae  the  lowest  combination  in 
all  cases  is  on  Macon,  with  the  exception  of  classes  2,  E  and  H, 
which  are  based  on  Brunswick.  Several  nearby  places  east  of 
Helena  take  the  Helena  rates  from  the  west  Merchants  at 
Cordele  can  ship  goods  in  from  the  west  and  reship  out  to  points 
near  Helena,  and,  in  some  cases,  even  at  Helena,  for  less  rates 
than  those  direct  to  Helena.  Hence,  it  is  that  merchants  at 
Helena  are  unable  to  do  much  of  a  jobbing  business  in  its  sur- 
rounding territory. 

The  rates  to  Cordele  from  the  west  were,  prior  to  about  the 
year  1896,  made  up  on  a  combination  similar  to  the  one  now  in 
vogue  to  Helena  and  McRae,  but  since  that  time  Cordele  takes 
through  rates  less  than  such  combination.  Defendants  allege 
that  the  present  rates  to  Cordele  were  not  voluntarily  made  by 
them,  but  were  in  obedience  to  the  order  of  this  Commission. 
Fitzgerald  was  built  up  by  and  came  into  public  notice  because 
of  the  settlement  of  a  colony  consisting  largely  of  members  of 
the  Grand  Army  of  the  Republic,  with  their  friends  and  con- 
nections. It  was  not  then,  nor  is  it  now,  on  any  one  of  the  main 
lines  of  the  Seaboard,  the  Southern  or  the  Atlantic  Coast  Line, 
but  in  the  struggle  to  participate  in  this  "old  soldier"  traflSc 
lower  rates  were  obtained  by  Fitzgerald. 

A  witness  for  defendants  compared  the  rates  from  the  west  to 
Andersonville,  Cobb,  and  Sibley,  Ga.,  and  Banks,  Ala.,  points 
about  the  same  distance  from  Cincinnati  as  Helena,  with  such 
rates  to  Helena,  showing  nothing  unfavorable  to  the  latter; 
but  none  of  these  are  junction  points,  whereas  Helena  is  at  a 
11  I.  C.  C.  Rep. 
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junction  of  two  important  lines,  those  of  the  defendants  in 
thiKS  case. 

Defendants'  witnesses  testified  that  these  carriers  have  never 
competed  in  the  reduction  of  rates  for  the  Helena  traffic  as  for 
that  of  Fitzgerald  and  Cordele,  because  the  commercial  condi- 
tions at  Helena  are  not  similar  to  those  at  Fitzgerald  and 
Cordele.  They  aver  that  if  they  reduce  the  rates  to  Helena 
they  will  have  to  reduce  the  rates  to  other  small  and  intermediate 
points  in  that  neighborhood,  and  if  such  a  policy  should  be 
generally  pursued  it  would  result  in  equally  lowered  rates, 
which  would  not  benefit  any  particular  point  but  would  bring 
disaster  to  the  revenues  of  the  railroads.  They  claim  that  at 
present  Helena  has  all  that  its  situation  merits  in  the  way  of 
rates,  as  it  gets  the  benefit  of  the  competitive  rates  to  the  basing 
point  plus  the  local  rate  prescribed  by  the  Georgia  Railroad 
Commission. 

On  the  other  hand,  complainants  contend  that  the  only  reason 
why  the  defendants  have  never  competed  by  reducing  rates  for 
the  traftic  to  Helena  is  because  they  have  not  seen  proper  to 
compete  in  this  way  at  that  point  They  assert  that  Helena  is  in 
a  similar  condition  commercially  and  with  reference  to  trans* 
porta t ion  now  that  Cordele  was  in  when  that  place  obtained 
reduction  in  rates. 

We  do  not  find  that  the  circumstances  and  conditions  are  in 
substance  similar  at  Helena  and  McEae  to  those  at  Cordele  or  at 
local  stations  referred  to  in  comparison,  but  we  do  find  that  the 
rates  in  question  to  the  first-named  places  are  unreasonable  and 
unjust. 

Conclusions. 

In  the  testimony  and  argiunent  presented  by  the  defendants 
a  history  of  rate  reduction  to  various  basing  points  in  Georgia 
is  aivcn,  and  these  are  of  two  classes,  those  resulting  from  the 
ind(^pend(^nt  action  of  the  carriers  and  those  made  by  the  carriers 
in  compliance  with  orders  of  this  Commission  affecting  directly 
( 'nrdo](\  Dawson,  and  Tifton.  With  these  may  also  be  included 
rat(»s  put  in  at  Valdosta  under  the  stress  of  a  complaint  pending 
before  the  Commission,  and  which  action  caused  the  withdrawal 

11  I.  G.  0.  Rep. 


DAVENPORT  V.  SOUTHERN  B.  CO.  et   ttl.  657 

of  that  complaint.  The  defendants  insist  that  the  reduced  rates 
resulting  from  the  action  of  the  Commission  are  to  be  regarded 
as  ^'arbitrary  conditions,"  as  distinguished  from  natural  or  com- 
mercial conditions,  or  such  competitive  circumstances  as  may 
arise  from  time  to  time  from  the  action  of  one  or  more  carriers. 
We  see  no  force  in  this  distinction.  The  rates  to  Cordele,  made 
pursuant  to  an  order  of  the  Commission,  are  in  our  judgment 
to  be  regarded  in  the  same  light,  so  far  as  they  bear  upon  the 
case  now  before  us,  as  those  to  Fitzgerald  made  by  the  carriers 
without  an  order  of  the  Commission. 

The  baying-point  system,  as  practiced  by  carriers  in  the  South, 
has  been  frequently  discussed  by  the  Commission  and  further 
consideration  of  its  merits  or  faults  is  not  now  required.  The 
system  involves  adding  to  the  rate  in  effect  to  a  basing  point  the 
local  rate  from  that  basing  point,  to  arrive  at  the  total  or  combi- 
nation rate  to  all  points  not  included  within  the  basing-point 
list.  To  this  there  are  some  exceptions,  like  Fitzgerald,  which 
place  takes  rates  made  up  of  that  to  Cordele  plus  an  arbitrary 
or  si)ecific  less  than  the  local  from  Cordele.  Helena  and  ]McRae 
come  within  the  class  of  straight  combinations  first  mentioned. 
It  is  to  be  observed,  however,  that  the  lowest  combination  is, 
as  a  rule,  applied,  and  it  results  in  some  instances  that  the 
through  rate  to  the  coast  at  Brunswick  is  added  to  the  local 
back  to  Helena  and  ilcRae.  Under  such  adjustment  of  rates 
from  Memphis  and  Cincinnati  upon  the  articles  involved  herein 
Cordele  has  an  extreme  advantage  over  Helena  and  McRae  in 
all  territory  lying  westerly  of  Helena  and  McRae  and  in  a 
considerable  section  easterly  of  those  points. 

We  are  of  opinion  that  the  defendants,  with  their  intersect- 
ing lines  at  Helena-lMcRae,  and  operating  two  of  the  three  or 
four  systems  in  this  southeastern  territory,  could  well  afford  to 
extend  the  Cord(»le  rates  to  the  points  in  question,  and  that  it 
is  in  accord  with  their  own  good  business  policy  not  to  re- 
>trict  the  building  up  of  jobbing  and  manufacturing  centers. 

We  are  not  convinced  upon  the  record  here  made  that  the 
situation  of  Helena  and  McRae  is  so  similar  to  that  of  Cordele 
as  to  require  the  application  of  Cordele  rates  to  the  first-named 
])laces.  Rut  we  believe  the  rates  in  question  from  Cincinnati 
11  I.  C.  C.  Rep.- 
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imd  Memphis  by  the  defendant  lines  to  be  unreasonable  and  un- 
just. We  do  not  think  they  should  exceed  those  now  in  effect  to 
Fitzgerald  from  the  same  points  of  origin. 

An  order  will  be  made  accordingly. 

Commissioner  Prouty  did  not  participate  in  the  hearing  or 
decision  of  this  case. 

11  L  C.  C.  Sep. 
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No.  841. 
THE  A.  J.  PHILLIPS  COMPANY 

V. 

GKAND  TRUNK  WESTERN  RAILWAY  COMPANY; 
DETROIT,  GRAND  HAVEN  AND  MILWAUKEE 
RAILWAY  COMPANY,  AND  CENTRAL  VER- 
MONT RAILWAY  COMPANY. 


Decided  August  21,  1906. 


L  Upon  complaint  that  the  rates  on  wire-screen  doors  and  windows  east- 
bound  from  Fenton,  Mich.,  a  place  near  Detroit,  to  Winooski,  Vt^,  and 
certain  other  eastern  points,  are  higher  than  the  rates  on  such  articles 
westbound  from  Winooski  to  Detroit,  and  certain  other  western  points, 
and  result  in  unreasonable  rates  and  unjust  discrimination  against 
such  eastbound  shipments.  Held:  That  somewhat  lower  rates  on  west- 
bound than  on  eastbound  traffic  seems,  from  the  difference  in  con- 
ditions, to  be  justified;  but  no  satisfactory  reason  appears  why  there 
should  be  a  greater  disparity  between  the  rates  on  the  tra£Sc  in  ques- 
tion eastbound  and  westbound  than  that  which  prevails  on  articles 
of  subntantially  the  same  character  in  the  classes. 

2.  In  unjust  discrimination  cases  the  difference  in  eost  of  manufacture  to 

the  competing  shippers  offers  no  ground  of  itself  to  the  carriers  nor 
to  the  Commission  for  adjustment  of  rates. 

3.  Case  retained  with  the  expectation  that  the  defendants  will   make  a 

substantial  readjustment  of  the  rates  in  accordance  with  the  views* 
expressed  in  the  opinion. 

W.  B.  Phillips  for  complainant. 
L.  0.  Stanley  for  defendants. 

Report  and  Opinion  of  the  Commissioit. 

Clements,  Commission^!': 

Tlie  complainant  company  is  a  corporation  engaged  at  Fen- 
11   r.  C.  C.  Rep. 
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ton,  Mich.,  in  the  manufacture,  sale,  and  shipment  of  screen 
doors,  windows,  and  other  wire  specialties.  It  is  alleged  that 
from  Winooski,  Vt,  3  miles  east  of  Burlington,  the  defendants 
charge  and  exact  on  mre  screen  doors  and  windows  the  fol- 
lowing rates  to  the  western  points  named: 


To  Detroit,  Mich.,  20  cents   (carload,  18,000  pounds). 
To  Chicago,  111.,  25  cents   (carload,  16,000  pounds). 
To  Milwaukee,  Wis.,  25  cents  (carload,  16,000  pounds). 
To  East  St.  Louis,  111.,  31  cents  (carload,  16,000). 

That  from  Fenton,  51  miles  west  of  Detroit,  Mich.,  they  diarge 
to  eastern  points  named  below  the  following  rates : 

To  Winooski,  Vt.,  36  cents   (carload,  14,000  pounds). 
To  Boston,  Mass.,  36  cents  (carload,  14,000  pounds). 
To  New  York,  N.  Y.,  32  cents  (carload,  14,000  pounds). 
To  Philadelphia,  Pa.,  30  cents   (carload,  14,000  pounds). 

That  the  diiOference  of  16  cents  per  hundred  pounds  between  the 
eastbound  and  westbound  rates  from  Winooski  to  Fenton  and 
from  Fenton  to  Winooski  amounts  to  40  cents  on  a  dozen  screen 
doors — the  average  profit  thereon — and  similar,  though  less 
discrimination  exists  in  respect  to  intermediate  destinations. 
While  the  eastbound  rates  are  charged  to  be  unreasonable  and 
unjust,  it  is  manifest  that  this  charge  is  based  upon  a  compari- 
son with  the  westbound  rates.  The  real  gravamen  of  the  com- 
plaint is  the  discrimination  in  the  rates  east  and  west. 

The  joint  answer  of  the  Grand  Trunk  Railway  System  and 
the  Central  Vermont  Railway  Company,  admitting  the  rates 
as  stated,  avers  that  the  rates  from  Fenton,  Owosso,  and  other 
screen  factories  in  Central  Freight  Association  territory  to 
western  points  are  on  a  commodity  basis  practically  the  same  as 
fifth  class,  and  that  the  same  basis  has  been  extended  eastward 
to  Winooski,  Vt. ;  and  denies  violation  of  law  or  injury  to  the 
complainant  in  this  adjustment.  It  also  alleges  that  Winooski 
brings  lumber  from  the  South  at  a  greater  expense,  and  a  part 
of   the   wire   from   Detroit,   paying  freight   both   ways;     and 

11  I.  O.^^C.  Rep. 
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further  justices  higher  eastbound  rates  on  the  ground  of  the 
empty  car  movement  westward. 

There  are  similar  factories  to  that  of  complainant  at  Owosso, 
Adrian,  Detroit,  and  Hillsdale,  Mich. ;  Perla,  Ark. ;  Memphis, 
Tenn. ;  Minneapolis,  Minn. ;  Burlington  and  Winooski,  Vt., 
and  Philadelphia,  Pa.,  manufacturing  what  is  known  as  stock 
screens ;  one  at  Cortland,  N.  Y.,  not  doing  a  large  business,  and 
one  at  Portland,  Me.,  principally  confined  to  the  manufacture  of 
wire  screens  to  fill  special  orders  and  not  furnishing  stock 
goods  for  the  trade. 

The  eastern  factories  do  not  furnish  a  great  proportion  of 
the  western  trade,  though  reaching  Detroit,  Chicago,  and  other 
distributing  centers,  even  sometimes  as  far  west  as  San  Francis- 
co. 

The  eastbound  rates  are  commodity  rates  and  are  practically 
the  same  as  fourth  class,  while  the  westbound  are  practically 
fifth  class. 

The  class  rates  from  Boston  to  Chicago  are  as  follows  by  the 
Standard  trunk  lines: 

12  3  4  5  6 

75        65        50        35        30        25 

and  from  Chicago  to  Boston : 

82         71         55         39         33         27 

The  differential  lines  have  westbound  rates  as  follows: 

70         61         47         33         28         23i 

By  the  defendants'  line  from  Chicago  to  Winooski  the  class 
rates  are : 

82         71        55         39         33        27 

But  its  westbound  rates  between  the  same  points  are : 

65         57         44         31         26         22 

Screen  doors  average  about  250  pounds  to  the  dozen  and  at 
36  cents  per  hundred  pounds  the  rate  per  dozen  is  about  90 
cent^,  while  at  a  20-cent  rate  the  average  is  about  60  cents  per 
dozen,  or  a  difference  of  40  cents  per  dozen  in  the  amount  of 
11  T.  C.  C.  Rep. 
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freight,  a  sum  which  complainant  alleges  is  above  the  measure 
uf  the  manufacturer's  profits  for  the  last  year  or  more. 

The  lake  and  rail  rate  to  Detroit  is  21  cents  per  100  pounds 
from  Winooski.  The  distance  by  this  route  is  161  miles  by 
rail  to  Ogdensburg,  thence  to  Detroit  493  miles,  or  a  total  of 
654  miles,  while  the  rail  distance  by  the  Grand  Trunk  to  De- 
troit is  658.  By  this  rail  and  lake  route  the  time  of  shipments 
is  one  day  to  Ogdensburg  and  three  days  thence  to  Detroit 
The  rail  route  is  not  expected  to  make  much  better  time. 

To  a  considerable  extent  the  bulky  products  of  the  West  re- 
quire for  their  transportation  equipment  in  excess  of  that 
necessary  to  the  carriage  of  west-bound  freight,  so  that  there 
is  a  greater  movement  of  empty  cars  under  light  power  west- 
ward, whicli  increases  the  expense  of  transportation  to  the 
carriers. 

Estimates  of  the  hauling  of  empty  cars  have  been  from  time  to 
time  made,  and  show  a  tendency  toward  equalizing  the  move- 
ment as  compared  with  former  years,  and  this  tendency  is 
likely  to  be  progressive  with  the  movement  of  population  and 
manufacturers  westward,  but  it  even  yet,  as  estimated  by  a  wit- 
ness of  defendants,  approaches  one-third  the  total  car  movement 
on  that  line  westward.  This  naturally  leads  carriers  to  oifer 
lower  rates  in  that  direction  in  order  to  secure  traflSc  to  occupy 
otherwise  empty  equipment  and  to  help  bear  the  expense  of 
operation. 

This  condition  was  recognized  by  the  complainant,  who  at  the 
hearing  conceded  that  as  a  matter  of  railroad  econoniy  the 
principle  was  correct  until  it  interfered  with  the  business  of 
shipj)er.s,  by  making  a  discrimination  between  competitors  simi- 
larly located. 

For  its  west-l)ound  business  Fen  ton  enjoys  some  advantages 
as  to  classification  and  rates,  as  does  Winooski,  in  that  practi- 
cally the  fifth-class  rates  on  screen  doors  and  windows  apply. 

The  complainant  company  five  or  six  years  ago  had  a  trade 
in  eastern  cities  of  from  30  to  50  curs  annually,  and  now  only 
12  to  15  cars,  as  stated  by  its  manager,  though  one  of  defend- 
ants' witnesses  alleged  that  complainant's  shipments  for  the 
last  season,  after  the  establishment  of  the  20-cent  rate  to  De- 
ll I.  0.  C.  Rep. 
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troit,  were  slightly  greater  than  the  year  before  over  defend 
ants'  line. 

The  class  rates  from  Winooski  to  Boston  are  as  follows : 
60         42         33         24         18}       15i 

while  the  rate  on  wire  screen  doors  and  windows  is  20  cents — 
but  little  higher  than  the  fifth-class  rate  and  considerably  be- 
low the  fourth-class  rate. 

To  New  York  City  the  class  rates  are  from  Winooski : 

51         45         35         24         20         16 

but  from  Winooski  on  wire  screen  doors  and  windows  are  21 
cents  to  Pier  34,  East  River,  19  cents  to  33d,  60th,  130th,  and 
Melrose  Junction,  and  15  cents  to  Pier  new  29,  East  River; 
and  these  rates  are  near  or  lower  than  the  fifth-class  rate.  There 
is,  however,  a  summer  basis  for  rates  from  Winooski  to  New 
York  on  class  goods  considerably  lower  than  the  rates  above 
given,  presumably  with  the  open  water  navigation,  and  extend- 
ing in  1905  from  April  10  to  December  23.  Between  these 
dates  class  rates  were : 

39        84        27        19        17        15 

while  the  rates  on  screen  doors  and  windows  were  from  15  to 
21  cents  to  various  New  York  terminals,  or  ranging  from  sixth 
to  above  fourth  class  rates  according  to  point  of  delivery. 

An  effort  was  made  to  show  that  complainant  had  some  ad- 
vantage in  the  matter  of  procuring  supplies — securing  his  lum- 
ber from  nearby  points  and  the  wire  screen  at  cheaper  freight 
rates  than  his  competitors  in  the  East,  and  in  illustration  it  was 
shown  that  from  Cortland,  N.  Y.,  though  more  distant  from 
Fenton,  the  rates  were  4^/2  cents,  or  90  cents  per  ton  less  than 
to  Winooski  on  wire  screen,  though  it  was  not  shown  that 
either  manufacturer  secured  any  material  supplies  from  that 
point. 

The  lumber — pine  from  the  South,  beech  for  window  screens 
from  points  in  Michigan — for  Fenton  was,  the  defense  charged, 
secured  at  rates  which  gave  that  point  an  advantage  over  Wi- 
nooski, and  the  complainant  was  as  confident  that  on  at  least 
11  I.  r.  C.  Rep. 


f)64  INTERSTATE    COMMERCE    REPORTS. 

part  of  the  liiinber  supplies  from  the  South  and  from  Canada 
it.s  competitors  in  the  East  fared  better  than  it 

It  is  impossible  with  the  testimony  offered  to  accurately  de- 
termine the  totiil  cost  of  manufacture  at  each  point — ^the  price 
a.^  well  as  freights  on  the  raw  material.  Into  such  a  problem 
must  of  necessity  enter  the  other  factors  of  rent^,  interest,  labor, 
fuel,  efficiency,  etc.,  and  even  after  all  these  are  determined 
something  of  profits  must  d(»pend  upon  administration,  volume, 
expense  of  sales,  etc.  It  is  easily  seen  that  to  strike  a  balance 
under  such  conditions  is  a  matter  of  difficulty,  and  when  found 
offers  no  ground  to  the  carriers  nor  to  this  Commission  to 
equalize  the  ultimate  conditions  of  manufacture.  These  con- 
ditions are  not  stable,  and  rates  established  on  such  considera- 
tions would  he  vsubject  to  revision  with  each  season.  Indeed,  it 
is  doubtful  if  two  establishments  at  the  same  point  engaged  in 
the  manufacture  of  the  same  or  competing  articles  conduct 
their  business  on  the  same  basis  of  cost  and  profits,  and  atten- 
tion is  called  to  this  only  to  illustrate  the  impossibility  of  ad- 
justing rates  on  such  considerations. 

In  support  of  the  formal  charge  of  unreasonableness  of  the 
rates  in  question  no  testimony  was  offered  except  comparison 
of  the  rates  hereinbefore  stated. 

The  carload  minimum  on  wire-screen  doors  and  windows  is 
18,000  pounds  from  Winooski  to  Detroit,  and  at  the  time  of 
filing  of  the  complaint  was  14,000  pounds  on  that  from  Fenton 
eastbound,  but  on  July  1,  1906,  it  was  increased  to  16,000 
pounds.  This  smaller  carload  minimum  is  usually  counted  a 
substantial  advantage  as  enabling  the  shipper  to  reach  smaller 
markets  in  the  distribution  of  some  commodities,  but  on  stock 
goods,  such  as  screens,  to  large  distributing  centers,  it  is  ap- 
parently of  less  importance. 

The  complainant  in  this  case  claims  that  an  increase  of  the 
smaller  carload  minimum  would  cut  little  figure  if  the  larger 
cars  were  always  furnished  that  would  permit  loading  up  to 
such  minimum.  ' 

Conclusions, 

Generally  rates  are  lower  for  the  transportation  of  "we8^ 

11  I.  0.  C.  Bxp. 
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bound  traffic  than  for  eastbound,  although  there  are  exceptions 
to  this  general  rule.  This  feature  in  the  adjustment  of  rates 
is  probably  due  more  to  the  preponderance  of  empty-car  move- 
ment westward  than  to  any  other  cause,  though  other  varying 
causes  have  doubtless  entered  into  the  matter  in  greater  or  less 
degree  in  respect  to  different  commodities.  Some  disparity, 
therefore,  between  the  rates  on  eastbound  and  westbound  traffic 
seems  to  be  justified  by  the  conditions  resulting  from  the  empty- 
car  movement  in  one  direction.  Within  reason,  therefore,  such 
disparity  in  rates,  though  a  discrimination,  is  not  unreasonable 
or  unlawful. 

It  has  been  seen  that  there  is  a  difference  of  17  cents  between 
the  first-class  eastbound  and  westboimd  rates  between  Winooski 
and  Chicago  by  the  defendants'  line,  and  8  cents  as  to  articles  of 
the  fourth  class,  and  3  cents  as  to  those  of  the  fifth  class. 
Xo  satisfactory  reason  appears  why  there  should  be  a  greater 
disparity  between  the  rates  on  the  traffic  in  question  eastbound 
and  westbound  than  that  which  prevails  on  articles  of  sub- 
stantially the  same  character  in  the  classes;  yet  it  is  not 
clear,  on  the  other  hand,  but  that  a  somewhat  greater  disparity 
in  these  rates  than  would  be  indicated  by  the  classes  might 
exist  without  unjust  discrimination  against  the  complainant 
But  it  is  clear  that  some  readjustment  of  these  differences  is 
required  to  promote  the  ends  of  justice  and  the  requirements  of 
the  law.  This  record,  however,  scarcely  furnishes  an  ade- 
quate basis  for  the  determination  of  the  exact  changes  that 
should  be  made. 

The  case  will,  therefore,  be  retained  with  the  expectation  that 
the  carriers  will  make  a  substantial  readjustment  of  these 
rates  in  accordance  with  the  views  herein  expressed.  In  the 
event  of  failure  on  the  part  of  defendant  carriers  to  substantial- 
ly conform  to  the  recommendations  herein,  the  complainant  will 
have  leave  to  proceed  further.  No  order  will  now  be  made. 
11  I.  C,  C.  Rep. 
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No.  797. 
MENASHA  WOODEN  WARE  COMPANY 

V. 

ATCHISON,  TOPEKA  AND  SANTE  FE  RAILWAY 
COMPANY;  CHICAGO,  BURLINGTON  AND 
QUINCY  RAILWAY  COMPANY;  CANADIAN 
PACIFIC  RAILWAY  COMPANY;  CHICAGO, 
ROCK  ISLAND  AND  PACIFIC  RAILWAY  COM 
PANY;  COLORADO  MIDLAND  RAILWAY  COM- 
PANY; COLORADO  AND  SOUTHERN  RAILWAY 
COMPANY;  DENVER  AND  RIO  GRANDE  RAIL- 
ROAD COMPANY;  GREAT  NORTHERN  RAIL- 
WAY COMPANY;  MINNEAPOLIS,  ST.  PAUL  AND 
SAULT  STE.  MARIE  RAILWAY  COMPANY;  MIS- 
SOURI PACIFIC  RAILWAY  COMPANY;  NORTH- 
ERN PACIFIC  RAILWAY  COMPANY;  OREGON 
RAILROAD  AND  NAVIGATION  COMPANY; 
OREGON  SHORT  LINE  RAILROAD  COMPANY; 
AND  UNION  PACIFIC  RAILROAD  COMPANY. 


Decided  August  21,  1906. 


It  appears  that  defendants'  rates  on  woodenware  are  higher  from  Menasha, 
Wis.,  to  north  Pacific  coast  terminal  points  than  from  such  Pacific 
coast  terminals  to  Missouri  River  and  Mississippi  River  points  and  to 
Chicago  common  points,  including  Menasha.  Upon  complaint  that  such 
rate  adjustment  results  in  unreasonable  rates  from  Menasha  and  undue 
preference  to  Pacific  coast  woodenware  shipments.  Held:  (1)  That 
there  is  no  sufficient  basis  in  the  record  for  a  conclusion  that  the  rates 
involved  are  Unreasonably  excessive;  (2)  that  existing  disparities  In 
the  rates  eastbound  and  westbound  on  the  traffic  in  question  constitute 
undue  discrimination  against  complainant,  but  this  record  fur  ishes 
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no  sufficient  basis  for  such  specific  order  respecting  the  exact  adjust- 
ment of  the  rates  on  the  different  articles  involved  that  would  fulfill 
the  requirements  of  the  law  as  to  justice  and  equality;  and  (3)  that 
no  order  will  be  made  at  this  time,  but  it  is  expected  that  defendants 
will  so  readjust  the  rates  as  to  remove  the  undue  discrimination. 

Cyrus  Bullard  for  complainant. 

James  B.  Kerr  for  Northern  Pacific  Railway  Company. 

Chester  M.  Dawes  for  Chicago,  Burlington  and  Quincy 
Railway  Company. 

W.  T,  Rankin  for  Chicago,  Rock  Island  and  Pacific  Rail- 
way Company. 

N.  //.  Loomis  for  Union  Pacific  Railroad  Company. 

Robert  Dunlap  for  Atchison,  Topeka  and  Santa  Fe  Rail- 
way Company. 

J.  C,  Jeffrey  for  Colorado  Midland  Railway  Company. 

Report  and  Opinion  of  the  Commission. 

Clements,  Commissioner: 

It  is  alleged  by  complainant  that  unreasonable  rates  and  un- 
due prejudice  and  disadvantage  result  from  defendants'  ad- 
justment of  rates  on  woodenware,  under  which  a  much  higher 
rate  is  charsj:ed  on  woodenware  articles  shipped  by  it  from 
Menasha,  Wis.,  to  north  Pacific  coast  terminal  points  than  is 
applied  to  the  like  kind  of  traffic  shipped  from  such  Pacific 
terminals  to  Missouri  River  and  Mississippi  River  points  and 
to  Chicago  common  points,  including  Menasha;  and  it  is  also 
claimed  by  complainant  that  such  rate  adjustment  results  in 
undue  preference  to  Pacific  coast  woodenware  shipments  to 
I)oints  in  Missouri  River  and  ifississippi  River  territories,  and 
oven  in  Chicago  common  point  territory.  The  proceeding  is 
brought  by  the  complainant  in  its  own  behalf  and  also  in  be- 
half of  other  manufacturers  of  woodenware  located  in  Wiscon- 
sin and  States  contiguous  thereto. 

The  complainant,  as  a  firm  and  later  as  a  corporation,  has 
been  engaged  for  many  years  in  the  manufacture,  sale,  and 
shipment  of  woodenware,  such  as  pails,  tubs,  barrels,  kegs,  and 
kits,  bavins:  its  principal  office  at  Menasha,  Wis.  Complainant 
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owns  and  controls  large  tracts  of  timber  land  in  Wisconsin,  in- 
tended for  use  in  its  business  and  sufficient  for  that  purpose  for 
many  years.  It  also  has  feeder  factories  or  mills  at  Ladysmith 
and  Edgar,  Wis.,  and  Carney  and  Covington,  Mich.  Its  product 
is  sold  largely  to  packers  of  meat,  fish,  fruit,  and  vegetables. 
The  complainant  has  a  large  capital  invested  in  its  various 
plants  and  ships  from  800  to  1,000  carloads  per  year.  Menasha 
is  located  in  Wisconsin  and  is  served  by  the  Chicago,  Mil- 
waukee and  St.  Paul,  Chicago  and  Northwestern  and  Wisconsin 
Central  systems,  neither  of  which  are  parties  to  this  proceed- 
ing. There'  is  another  woodenware  factory  in  Two  Rivers, 
Wis.,  one  in  Bay  City,  one  in  Saginaw,  Mich.,  and  another  in 
Minneapolis.     There  are  also  numerous  small  factories. 

At  Tacoma,  Wash.,  a  woodenware  factory  has  been  established 
in  recent  years,  and  part  of  its  product,  consisting  of  wooden 
pails,  tubs,  and  kits,  but  principally  what  are  called  lard  tubs, 
is  shipped  and  sold  to  beef  and  pork  packers  in  the  Missouri 
Valley  in  competition  with  complainant's  product.  The  com- 
plainant formerly  enjoyed  a  considerable  trade  on  the  Pacific 
coast,  consisting  largely  of  candy,  fish,  and  fruit  packages,  but 
on  account  of  the  competition  of  the  Tacoma  factory  the  trade 
of  the  complainant  on  the  Pacific  coast  has  greatly  decreased. 
Complainant's  annual  manufactured  product  averages  over 
$1,000,000  in  value.  It  owns  and  uses  about  120  cars  of 
30,000  to  50,000  pounds  capacity  each,  suitable  for  carrying 
its  product,  and  for  the  use  of  which  it  receives  from  the  rail- 
Avays,  whether  loaded  or  empty,  0.6  cent  per  mile,  while  it 
pays  the  regular  tariff  rates  on  its  freight.  It  also  uses  the 
cars  of  the  railroad  companies  whenever  necessary.  Until  the 
competition  with  the  Tacoma  factory  commenced  about  40  per 
cent  of  complainant's  product  was  shipped  to  Missouri  River 
points.  Under  the  65-cent  rate  the  Tacoma  factory  has  shipped 
to  the  Missouri  River  packing  houses  about  130  carloads  per 
year. 

The  present  rate  on  woodenware  in  straight  or  mixed  carloads, 
minimum  weight  15,000  pounds,  from  Menasha,  Wis.,  to  nortii 
Pacific  coast  points  is  $1.35  per  100  pounds,  and  applies  not 
only  upon  pails,  tubs,  kits,  and  barrels,  but  upon  all  article- 
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specified  as  woodenware  in  defendants'  freight  classification. 
In  1891  the  rate  was  $2.10  per  100  ponnds;  in  April,  1893,  it 
was  $1.85  per  100  pounds;  July  24,  1893,  the  rate  was  $1 
per  100  pounds;  October  20,  1894,  it  was  $1.10,  and  June  24, 
1897,  it  was  again  reduced  to  $1 ;  June  25,  1898,  the  rate  was 
increased  to  $1.25,  and  January  18,  1904,  to  the  present  rate 
of  $1.35.  The  rate  of  $1.35  per  100  pounds  applies  from 
Missouri  River  common  points  and  all  points  east  thereof,  in- 
cluding the  Atlantic  seaboard,  and  the  destinations  are  limited 
to  north  Pacific  coast  terminals,  which  are  described  in  defend- 
ants^ schedules  as  Anacortes,  Ballard,  Blaine,  Edmonds,  Everett, 
Fairhaven,  Lowell,  Mount  Vernon,  Olympia,  Seattle,  Snohom- 
ish, Tacoma,  Vancouver,  Whatcom,  and  Wooley,  in  the  State  of 
Washington,  and  Albina,  Astoria,  East  Portland,  and  Port- 
land, in  the  State  of  Oregon. 

By  Transcontinental  Freight  Bureau  Eastbound  TariflF  Xo. 
2-C,  I.  C.  C.  No.  194,  effective  July  1,  1902,  rates  per  100 
pounds  on  woodenware,  straight  or  mixed  carloads,  minimum 
weight  15,000  jwunds,  were  provided  as  follows:  From  north 
Pacific  coast  terminals  only,  including  Tacoma,  W^ash.,  to 
Missouri  River  common  points,  $1 ;  to  Mississippi  River  com- 
mon points  and  Chicago  and  common  points,  $1.05.  The  same 
tariff  specifies  a  rate  of  80  cents  per  100  pounds  on  butter, 
tubs,  pails,  washtubs,  and  barrels,  straight  or  mixed  carloads, 
minimum  weight  17,000  poimds,  from  Tacoma,  Wash.,  to — 

St.  Paul,  Minn.,  via  Northern  Pacific  Railway. 

ilinneapolis,  Minn.,  via  Northern  Pacific  Railway. 

Minnesota  Transfer,  Minn.,  via  Northern  Pacific  Railway. 

Duluth,  Minn.,  via  Northern  Pacific  Railway. 

Su|>orior,  Wis.,  via  Northern  Pacific  Railway. 

West  Superior,  Wis.,  via  Northern  Pacific  Railway. 

Omaha,  Nebr.,  via  Northern  Pacific  Railway  in  connection 
with  Burlington  and  Missouri  River  Railroad,  via  Billings, 
Mont. 

Council  Bluffs,  Iowa,  via  Northern  Pacific  Railway  in  con- 
nection with  Burlington  and  Missouri  River  Railroad,  via 
Billings,  Mont. 

Leavenworth,  Kans.,  via  Northern  Pacific  Railway  in  con- 
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nection  with  Burlington  and  Missouri  River  Railroad,  via 
Billings,  Mont. 

Kansas  City,  Mo.,  via  Northern  Pacific  Railway  in  connec- 
tion with  Burlington  and  Missouri  River  Railroad,  via  Billings, 
Mont 

St  Louis,  Mo.,  via  Northern  Pacific  Railway  in  connection 
with  Burlington  and  Missouri  River  Railroad,  via  Billings, 
Mont. 

Supplement  14  to  the  eastbound  tariff  above  mentioned,  effec- 
tive November  1,  1902,  provided  a  rate  of  65  cents  per  100 
pounds,  but  confined  in  its  application  to  transportation  from 
north  Pacific  coast  terminals  to  Missouri  River  common  points 
of  "wooden  pails  and  tubs  (including  butter  tubs),  kits,  and 
barrels,  minimum  carload  weight  when  loaded  in  furniture 
cars,  34,000  pounds,  ordinary  box  cars  30  feet  or  less  in  length, 
20,000  pounds ;  over  30  feet,  to  and  including  34  feet,  22,000 
pounds;  over  34  feet,  to  and  including  36  feet,  30,000  pounds; 
over  36  feet,  34,000  pounds.'' 

It  appears  that  this  65-cent  rate  was  put  in  effect  at  the  in- 
stance of  the  Northern  Pacific  Railway  Company,  and  that  it 
does  not  now  apply  via  the  Oregon  Railway  and  Navigation 
Company  or  the  Atchison,  Topeka,  and  Santa  Fe  line,  nor  to 
points  south  of  Kansas  City.  On  April  30,  1903,  the  rates  of 
$1  to  Missouri  River  common  points  and  $1.05  to  Mississippi 
River  and  Chicago  common  points  were  canceled,  and  the  rate 
on  general  woodenware,  in  straight  or  mixed  carloads,  minimum 
weight  16,000  pounds,  from  north  Pacific  coast  terminals  to 
such  destinations,  was  fixed  at  $1.25  per  100  pounds,  and  this 
rate  is  still  in  force. 

The  rates  now  in  force,  therefore,  are  $1.35  westbound  from 
Missouri  River  points  and  all  points  east  thereof  to  north 
Pacific  coast  terminals;  a  rate  of  $1.25  eastbound  from  north 
Pacific  coast  terminals  to  Missouri  River  points  and  all  points 
east  thereof ;  a  rate  of  80  cents  on  tubs,  pails,  and  barrels  to  St. 
Paul,  Minneapolis,  Duluth,  Superior,  and  West  Superior,  via 
the  Northern  Pacific,  and  to  St.  Louis  via  the  Northern  Pacific 
and  Chicago,  Burlington  and  Quincy,  and  a  special  rate  of  65 
cents  per  100  pounds  on  wooden  pails,  tubs,  kits,  and  barrels, 
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from  north  Pacific  coast  terminals  to  Missouri  River  points 
applying  with  the  exceptions  above  noted. 

The  rate  on  woodenware  generally,  from  Menasha  to  Missouri 
River  common  points,  is  181/^  cents  per  100  pounds.  This 
rate  was  made  effective  July  1,  1894.  Prior  to  that  date  the 
rate  was  171/2  cents  per  100  pounds.  The  rate  from  Menasha 
to  St.  Paul  on  barrels,  kits,  kegs,  etc.,  is  17%  cents.  These 
rates  apply  in  both  directions.  There  is  a  special  rate  on 
woodenware  (Class  D)  of  14  cents  from  St.  Paul  to  Chicago. 

The  following  table  sliows  the  distances,  eastbound,  from 
Tacoma,  and  westbound,  from  Menasha: 


FROM  TACOMA,  V^ASH. 


To— 


Sioux  City,  Iowa 

Omaba,   Neb 

Kansas  City,  Mo. 

Cbicago,  111 

St.  Paul,  Minn.. 


Miles. 


1,855 
1.912 
2.069 
2,810 
1,909 


Route. 


Via  Billings. 

Do. 

Do. 
Via  St.  Paul. 


FROM  MENASHA,  WIS. 


8t.  Paul,  Minn... 
Sioux  Citv,  Iowa 

Omaba,   Neb 

Kansas  City,  Mo.. 
Tacoma,  Wasb... 


286 
608 
611 
644 
2,194 


Via  Wisconsin   Central. 
Via  Milwaukee. 

Do. 

Do. 
Via  St.  Paul. 


The  minimum  carload  weight  on  westbound  traffic,  general 
woodenware,  is  15,000  pounds,  while  the  minimum  carload 
w^eight  on  pails,  tubs,  etc.,  to  Missouri  Kiver  points  under  the 
65-cent  rate  varies  from  20,000  to  34,000  pounds,  according  to 
the  dimensions  or  character  of  the  car  used.  It  is  difficult  to 
load  15,000  pounds  of  some  of  the  articles  included  in  the 
"general  woodenware"  tariff.  Kits,  kegs,  and  barrels  with  both 
ends  headed  occupy  much  more  space  than  an  equal  weight  of 
pails,  tubs,  etc.,  which  can  be  nested. 

The  complainant  uses  pine  and  bass  wood  in  manufacturing 
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its  tuba  and  pails.  The  Tacoma  factory  uses  spruce  and  cedar. 
This  produces  a  somewhat  lighter  article  and  on  that  account 
is  often  preferred  by  the  trade.  The  cost  of  labor  at  Tacoma  is 
somewhat  higher  than  at  Menasha,  but  the  total  cost  of  produc- 
tion, on  accoimt  of  the  difference  in  the  price  of  timber,  is 
considerably  less  at  Tacoma  than  at  Menasha.  The  complain- 
ant submitted  an  estimate  of  the  cost  of  manufacture  at  Tacoma 
compared  with  its  cost  at  Menasha,  and  under  such  estimate  and 
the  prevailing  freight  rates  the  cost  of  putting  lard  pails  at 
the  Missouri  River  would  be  $2.62  per  dozen  for  the  Tacoma 
pail  and  $2.95  per  dozen  for  the  Menasha  pail. 

This,  of  course,  would  be  sufficient  to  turn  the  trade  in  favor 
of  the  Tacoma  product  to  the  extent  that  the  supply  would  meet 
the  demand,  and  it  would  also  follow  that  with  such  greater 
cost  the  Menasha  pail  could  not  compete  in  or  about  Tacoma, 
and  probably  could  not  at  any  north  Pacific  coast  points; 
but  in  view  of  the  fact  that  the  complainant's  estimate  of  the 
cost  of  timlxir  at  Tacoma  was  from  $2  to  $6  per  thousand  less 
than  the  figure  stated  in  testimony  by  the  manager  of  the  Ta- 
coma factory,  it  is  clear  that  such  estimate  may  be  widely  in- 
accurate. The  difference  in  cost  to  these  producers  on  pails 
delivered  at  the  Missouri  River  is  perhaps  more  clearly  indi- 
cated by  the  fact  that  under  the  80-cent  rate  to  the  Missouri 
River  the  Tacoma  factory  could  not  successfully  compete,  and 
it  can  do  so  imder  the  65-cent  rate.  We  can  only  definitely  find 
that  the  Tacoma  pail  costs  less  to  produce  than  the  Menasha 
pail;  that  with  the  65-cent  rate  such  lower  cost  enables  the 
Tacoma  factory  to  undersell  the  eastern  manufacturer  at  north 
Pacific  coast  points.  This,  however,  takes  no  account  of  the 
capacity  of  the  Tacoma  plant,  present  or  prospective,  or  the 
desire  of  the  Menasha  concern  to  dispose  of  surplus,  products 
at  obtainable  prices. 

The  difference  between  the  rates  on  general  lyoodenware  of 
$1.35  westbound  and  $1.25  eastbound  may  fairly  be  taken  as 
the  measure  of  what  constitutes,  in  the  carrier's  judgment,  the 
difference  between  the  transportation  conditions  on  the  east 
and  west  hauls,  though  the  evidence  does  not  indicate  what  such 
difference  in  conditions  may  be.    The  80-cent  rate  via  the  Xorth- 
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em  Pacific  to  Mississippi  River  points  and  other  points  named 
is  a  special  rate,  fixed  upon  conditions  other  than  those  pertain- 
ing to  the  difference  in  actual  transportation  conditions,  and 
it  is  avowed  by  the  officer  of  the  Northern  Pacific  in  charge 
of  its  traffic  that  the  65-cent  rate  to  the  Missouri  River  was  mado 
for  the  purpose  of  encouraging  the  woodenware  industry  in 
North  Pacific  coast  territory,  and  in  consequence  securing  in- 
creased traffic  and  revenue.  The  interest  of  the  Northern  Pa- 
cific as  a  common  carrier  is  also  promoted  by  increasing  its 
westbound  traffic  at  compensatory  rates,  especially  if  such  in- 
crease would  not  operate  to  materially  decrease  the  eastbound 
movement. 

The  last  annual  report  filed  by  the  Northern  Pacific  with  the 
Commission  shows  that  for  the  year  ended  June  30,  1905,  the 
loaded-car  mileage  was,  eastbound,  162,935,074,  and  westbound, 
107,859,996  miles;  while  the  empty-car  mileage  was,  east- 
bound,  26,435,392,  and  westbound,  85,618,812  miles.  This 
shows  a  great  preponderance  of  empty  cars  westbound,  and  in- 
dicates that  a  rate  on  the  cheap  woodenware  products  manu- 
factured by  complainant  and  other  factories  immediately  east 
of  the  Mississippi  River  to  north  Pacific  coast  terminals,  opera- 
ting to  increase  their  movement,  would  promote^  instead  of 
injure,  that  carrier's  interest 

Conclusions. 

There  is  no  sufficient  basis  in  the  record  for  a  conclusion  that 
the  rates  involved  are  unreasonably  excessive.  Respecting  the 
alleged  discrimination  by  disparity  of  rates  on  traffic  eastbound 
and  westbound,  respectively,  it  is  to  be  observed  that  the  pre- 
ponderance of  empty-car  movement  westward,  so  often  urged 
as  a  reason  for  lower  westbound  rates  than  eastbound,  is  wholly 
ignored  in  respect  to  the  traffic  involved  in  this  case.  There  may 
be  justification,  however,  in  the  existence  of  other  facts  and 
conditions,  for,  as  we  have  often  found,  that  which  may  be  a 
controlling  factor  in  one  case  may  be  so  overbalanced  by  other 
factors  appearing  in  a  different  case  that  it  becomes  of  compara- 
tively little  consequence.  While  we  are  satisfied,  however, 
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that  the  existing  disparities  in  the  rates  on  the  traffic  under  con- 
sideration eastbound  and  westbound,  respectively,  constitute 
undue  discrimination  against  the  complainant  and  others  in  like 
situation  we  find  no  sufficient  basis  in  this  record  for  such 
specific  order  as  to  the  exact  adjustment  of  the  rates  on  the 
different  articles  involved  that  we  would  feel  satisfied  would 
fulfill  the  requirements  of  the  law  as  to  justice  and  equality. 

We  will  therefore  make  no  order  at  this  time,  but  it  is  ex- 
pected that  the  defendant  carriers  will  take  such  action  in  the 
readjustment  of  the  rates  as  will  so  diminish  the  existing  dis- 
crimination as  to  remove  all  just  cause  of  complaint  The  case 
will  be  retained  for  such  further  action  as  may  seem  proper  in 
the  event  of  their  failure  so  to  do. 
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HASTINGS  MALTING  COMPANY 

V. 

CHICAGO,  MILWAUKEE  AND  ST.  PAUL  RAILWAY 

COMPANY. 


Decided  August  23,  1906. 


1.  Defendant's  rate  on  anthracite  coal  from  Superior,  Wis.,  to  Hastings. 

Minn.,  is  $1.75  per  net  ton;  on  bituminous  coal,  $1.40  per  net  ton; 
whereas  its  rates  from  Superior  to  Afton,  Minn.,  the  traffic  passing 
through  Hastings,  are  $1.40  per  net  ton  on  anthracite  and  $1.05  on 
bituminous  coal.  Heldy  (a)  That  the  third  and  fourth  sections  of  the 
act  are  not  violated,  because  competitive  conditions  exist  at  Afton 
which  prevent  the  maintenance  of  higher  coal  rates  than  those  now 
in  effect;  (h)  that  such  coal  rates  to  Hastings  are  unreasonably 
high  and  should  not  exceed  $1.50  per  net  ton  on  anthracite  and  $1.23 
per  net  ton  on  bituminous  coal;  (c)  that  as  the  Commission  has 
not  now  authority  to  fix  rates  of  defendant,  no  order  will  be  made. 

2.  As  Duluth,  Minn.,  has  the  same  coal   rates  to  Hastings  as  Superior, 

Wis.,  the  railroad  commission  of  Minnesota  has  ample  authority  to 
control  the  situation,  and  complainant  should  first  apply  to  that  com- 
mission. 

3.  It  may  often  happen  that  a  single  rate  out  of  an  entire  system  of  rates 

may,  when  examined  by  itself,  appear  to  be  unreasonable,  even 
though,  when  considered  as  a  part  of  the  whole  system,  it  is  justifi- 
able. To  reduce  this  single  rate  would  perhaps  disarrange  the  entire 
system  of  rates  in  effect,  and  in  a  case  of  this  sort  the  Commission 
does  not  feel  that  it  should  interfere  until  strong  reasons  for  such 
interference  are  presented. 

James  Manahan  and  Orant  Van  Sant  for  complainant. 
C,  S.  Jefferson  and  F.  W.  Root  for  defendant 
11  I.  C.  C.  Rep, 
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Eepobt  and  Opinion  of  the  Commission. 

Pbouty,  Commissioner: 

This  complaint  is  directed  against  the  rates  of  the  defendant 
for  the  transportation  of  both  anthracite  and  bituminous  coal 
from  Superior,  Wis.,  to  Hastings,  Minn.,  and  can  be  best  under- 
stood by  an  examination  of  the  accompanying  map. 


DULUT1 


HASTINGS 
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•  It  will  be  seen  that  the  Northern  Pacific  Railway  extends 
from  Superior  and  Duluth  to  St.  Paul,  and  that  the  line  of 
the  defendant  extends  from  St.  Paul  to  Hastings.  The  defend- 
ant has  certain  contract  rights  by  virtue  of  which  it  may,  if  it 
sees  fit,  operate  its  own  trains  over  the  line  of  the  Northern 
Pacific  between  St.  Paul  and  Superior,  and  it  in  fact  publishes 
rates  on  coal  from  Superior  to  Hastings. 

A  branch  of  the  defendant  runs  from  Hastings,  in  a  norther- 
ly direction,  to  Stillwater,  and  a  branch  of  the  Northern  Pacific 
leads  from  White  Bear  Beach,  which  is  north  of  St.  Paul,  to 
Stillwater.  Traffic  may  therefore  reach  Hastings  either  over 
the  Northern  Pacific  to  St  Paul  and  thence  over  the  line  of 
the  defendant  to  Hastings,  or  over  the  Northern  Pacific  to  Still- 
water and  thence  over  the  line  of  the  defendant  to  Hastings. 
It  is  152  miles  from  Duluth  and  148  from  Superior  to  St. 
Paul,  and  the  distance  to  Stillwater  is  the  same.  From  St. 
Paul  to  Hastings  it  is  20  miles  and  from  Stillwater  26. 

The  Chicago,  St.  Paul,  Minneapolis  and  Omaha  Railway,  a 
part  of  the  Northwestern  system,  runs  from  St.  Paul  to  Su- 
perior, crossing  the  Stillwater  branch  of  the  defendant  at 
Lakeland  Junction.  Afton  is  15  miles  north  of  Hastings,  upon 
the  Stillwater  branch.  Lakeland  Junction  is  about  5  miles  north 
of  Afton.  Lake  Elmo  is  a  station  upon  the  Northwestern  line 
12  miles  from  St.  Paul.  The  distance  across  the  country  from 
Afton  to  Lake  Elmo  was  said  to  be  some  8  miles. 

The  rate  of  the  defendant  on  anthracite  coal  from  Superior 
and  Duluth  to  Hastings  is  $1.75  per  ton  of  2,000  pounds;  on 
bituminous  coal,  $1.40.  Its  rates  to  Afton  are  $1.40  on  an- 
thracite and  $1.05  on  bituminous.  The  complainant  alleges 
that  the  defendant  transports  coal  from  Superior  to  Afton, 
through  Hastings,  and  that  it  therefore  violates,  in  maintaining 
tliese  rates,  the  third,  fourth,  and  first  sections  of  the  act  to 
regulate  commerce. 

Coal  rates  by  all  lines  from  Duluth  and  Superior  to  St.  Paul 
and  Minneapolis  are  $1.25  per  ton  on  anthracite  and  90  cents 
on  bituminous.  Under  the  laws  of  Minnesota  no  higher  charge 
is  permitted  at  the  intermediate  point  than  is  made  to  the  more 
distant  point.  It  follows  that  rates  by  the  Northwestern  line 
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to  Lakeland  Junction  and  Lake  Elmo,  and  also  to  Stillwater, 
which  is  regarded  as  upon  the  main  line,  although  not  strictly 
so  located,  are  the  same  as  those  to  St  Paul,  and  the  justifica- 
tion of  the  defendant  for  charging  a  lower  rate  at  Afton  than  is 
made  at  Hastings  is  found  in  the  competitive  conditions  which 
are  thereby  cheated.  The  defendant  alleges  that  if  a  higher 
rate  is  maintained  at  Afton  than  those  now  in  effect  the  coal 
consumed  in  the  vicinity  of  Afton,  and  especially  in  territory 
intermediate  between  Afton  and  Lake  Elmo,  will  be  transported 
via  the  Northwestern  and  not  by  its  own  line. 

Afton  is  a  small  village  of  a  few  hundred  inhabitants.  It 
supports  two  or  three  stores,  but  has  apparently  no  resident 
coal  dealer,  coal  being  delivered  there  usually  from  the  cars. 

Hastings  is  a  prosperous  town  of  some  4,000  population,  with 
the  mercantile  development  which  is  ordinarily  found  in  a 
thrifty  community  of  that  size.  Its  stores  are  much  superior 
to  those  of  Afton,  and  it  has  three  local  coal  dealers. 

The  testimony  showed  that  anthracite  coal  was  sold  at  Afton 
for  50  cents  a  ton  less  than  at  Hastings,  and  that  the  effect  of 
this  was  to  induce  farmers  living  between  Afton  and  Hastings 
to  buy  their  supplies  of  coal  at  Afton.  This  further  leads  to 
their  selling  various  farm  products  at  Afton  and  purchasing 
supplies  at  the  stores  of  that  village  rather  than  in  Hastings. 
It  also  creates  a  general  impression  that  prices  charged  at  Hast- 
ings are  exorbitant,  since  the  farmers  do  not  understand  the  rea- 
son for  the  higher  price  of  coal. 

We  find,  however,  that  if  higher  rates  were  maintained  at 
Afton  than  those  now  in  force,  the  effect  would  be  to  send  many 
purchasers  of  coal  who  now  obtain  their  supply  in  Afton  to  Lake 
Elmo  and  Lakeland  Junction.  No  higher  rates  than  the  present 
can  be  maintained  if  Afton  is  to  compete  in  intermediate  terri- 
tory with  Lake  Elmo.  The  quantity  of  coal  now  disposed  of  at 
Afton  is  very  small,  being  but  a  few  carloads  annually. 

The  tariffs  of  the  defendant  naming  rates  of  $1.40  and  $1.05 
on  anthracite  and  bituminous  coal  to  Afton  specify  tlie  route 
via  Stillwater.  We  are  inclined  to  think  that  this  coal  has  in 
fact  been  transported  both  through  Stillwater  and  through  Hast- 
ings. 
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It  appeared  that  by  virtue  of  a  contract  between  the  Northern 
Pacific  and  the  defendant,  the  defendant  had  the  right  to  operate 
its  trains,  if  it  saw  fit,  over  the  rails  of  the  Northern  Pacific  be- 
tween St.  Paul  and  Superior,  but  that  in  point  of  fact  it  did  not 
at  the  present  time  do  this.  The  testimony  indicated,  without 
conclusively  showing,  that  the  Northern  Pacific  transported 
coal  from  Duluth  and  Superior  to  St.  Paul,  when  destined  for 
points  like  Hastings  beyond  St  Paul,  upon  the  line  of  the  de- 
fendant for  60  cents  per  ton.  There  was  evidence  that  when 
the  line  from  St.  Paul  to  Duluth,  now  operated  by  the  Northern 
Pacific,  was  an  independent  property  the  usual  division  on  hard 
coal  had  been  80  cents  per  ton,  but  that  this  had  sometimes 
fallen  as  low  as  60  cents.  It  further  appeared  that  while  the 
defendant  had  no  right  under  its  contract  to  operate  its  own 
trains  over  the  branch  line  of  the  Northern  Pacific  leading  from 
White  Bear  Beach  to  Stillwater,  the  Northern  Pacific  did  in 
fact  deliver  to  the  defendant  coal  at  Stillwater  destined  for 
points  beyond  upon  the  same  division  of  the  rate  as  when  de- 
livered at  St.  Paul. 

We  are  of  the  opinion  that  the  rates  of  the  defendant  upon 
both  anthracite  and  bituminous  coal  from  Superior  to  Hastings 
are  unreasonably  high.  Hastings  is  but  20  miles  beyond  St. 
Paul,  and  the  defendant  charges  in  each  case  50  cents  per  ton 
above  the  St.  Paul  rate  for  this  additional  service. 

It  is  urged  that  competition  between  Superior  and  St.  Paul  is 
extremely  severe,  and  that  this  has  produced  abnormally  low 
rates  upon  coal.  We  see  nothing  abnormal  about  a  rate  of  $1.25 
per  ton  of  2,000  pounds  for  the  transportation  of  anthracite  coal 
a  distance  of  150  miles  when  the  traffic  moves  in  such  quantities 
and  over  lines  having  the  amount  of  business  transacted  by  the 
various  railroads  leading  from  St.  Paul  to  Superior.  We  re- 
gard this  charge  as  sufficiently  high,  and  think  that  any  higher 
charge  would  be  unreasonable.  The  rate  upon  soft  coal  of  90 
cents  per  net  ton  can  with  more  propriety  be  styled  a  low  one. 

But  assuming  that  competition  has  produced  a  low  rate,  still 
Hastings  is  entitled  to  the  benefit  of  that  rate.  These  towns  to 
the  south  of  St.  Paul  suffer  in  many  respects  from  the  com- 
petitive conditions  which  exist  at  St  Paul,  as  is  well  illustrated 
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by  another  case  between  these  same  parties  which  was  heard  at 
the  same  time  with  this.  If  these  towns  must  bear  the  burden 
of  this  competition  they  should  also  be  entitled  to  its  benefits. 

It  is  said,  however,  that  the  expense  of  transferring  this  traffic 
at  St.  Paul  is  so  great  that  this  justifies  a  charge  of  50  cents  per 
ton  for  the  additional  service.  The  Commission  is  well  aware, 
from  testimony  taken  in  other  cases,  that  the  expense  of  deliver- 
ing to  consignees  or  to  connections  in  large  and  congested  cities 
often  exceeds  the  cost  of  transportation  for  many  miles  and  must 
properly  be  considered  in  determining  the  reasonableness  of 
freight  rates.  It  does  not  appear  in  this  case  what  the  cost  of 
transfer  is.  It  does  appear  that  the  Northern  Pacific  places 
cars  destined  to  the  defendant  upon  certain  tracks,  where  they 
are  taken  by  the  engine  of  the  defendant.  It  would  seem  hardly 
probable  that  the  expense  of  placing  these  cars  in  the  trains  of 
the  defendant  for  transportation  to  Hastings  could  be  excessive. 
It  must  also  be  noted  that  the  defendant  can,  if  it  prefers,  han- 
dle this  traffic  through  Stillwater,  and  it  is  hardly  to  be  presumed 
that  the  cost  of  transfer  can  be  exorbitant  in  a  town  of  that  size. 
It  must  further  be  noted  that  the  rate  of  $1.25  to  St.  Paul  in- 
cludes a  delivery  to  the  consignee  at  St.  Paul,  and  it  is  hardly 
credible  that  the  cost  of  making  that  delivery  could  be  on  the 
average  less  than  the  cost  of  making  the  transfer  to  the  line  of 
the  defendant  If  it  be  objected  that  the  defendant  bears  a  part 
of  the  cost  of  the  transfer  while  the  Northern  Pacific  bears  the 
entire  expense  of  delivery,  it  may  be  replied  that  for  the  local 
transportation  the  Northern  Pacific  receives  the  entire  $1.25  per 
ton,  whereas  for  its  service  in  the  through  transportation  it 
probably  receives  not  in  excess  of  80  cents  per  ton.  The  defend- 
ant obtains  for  taking  these  cars  from  the  track  of  the  Northern 
Pacific  and  transporting  them  20  miles  to  Hastings  at  least  95 
cents  per  ton  in  case  of  anthracite  and  60  cents  in  case  of  bitu- 
minous. 

It  is  also  instructive  to  note  that  most  of  the  soft  coal  con- 
sumed at  Hastings  comes  from  the  South,  and  is  hauled  a  dis- 
tance of  from  400  to  450  miles  at  a  rate  of  $1.40,  the  same  as 
that  from  Superior.  This  is,  of  course,  because  the  defendant 
company  obtains  the  long  haul  upon  that  traffic.     But  the  long 
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h«iil  iniist  be  worth  something  or  the  defendant  would  not  desire 
it ;  and  if  there  is  a  profit  in  the  transportation  of  coal  450  miles 
for  $1.40  a  ton,  there  must  be  a  decidedly  handsome  profit  in 
the  transportation  of  the  same  commodity  less  than  one-half  that 
distance,  under  equally  favorable  conditions. 

We  find  that  the  rate  on  anthracite  coal  from  Superior  to 
Hastings,  over  the  line  of  the  defendant,  ought  not  to  exceed 
$1.50  per  net  ton,  and  that  the  rate  on  bituminous  coal  ought 
not  to  exceed  $1,25  per  net  ton. 

It  appeared  upon  the  hearing  that  coal  rates  from  Duluth  and 
Superior  to  points  beyond  St.  Paul  and  Minneapolis,  including 
Hastings,  had  been  the  subject  of  complaint  to  the  railroad  com- 
mission of  Minnesota,  and  the  subject  of  conference  by  that 
commission  with  the  railways.  While  the  commission  issued  no 
formal  order  in  the  premises,  it  expressed  its  satisfaction  with 
the  rates  now  in  force  at  the  time  they  were  established. 

Conclusions. 

The  defendant  does  not  apparently  violate  the  third  or  fourtli 
sections  by  maintaining  lower  rates  to  Afton  than  to  Hastings. 
Afton  is  somewhat  nearer  Superior  by  the  direct  route  than  i« 
Hastings,  but  the  real  excuse  for  the  lower  rate  at  that  point  i>- 
found  in  the  competitive  conditions,  which  prevent  the  main- 
tenance of  higher  rates  than  those  now  in  effect.  It  has  been 
often  decided  by  the  courts  that  such  competitive  condition^ 
may  excuse  what  would  otherwise  be  an  unjustifiable  dis- 
crimination. 

Xor  does  it  appear  that,  upon  the  facts  in  this  case,  any  good 
purpose  would  be  served  by  making  and  enforcing  an  order  that 
the  defendant  cease  and  desist  from  this  alleged  discrimination. 
The  quantity  of  coal  transported  by  the  defendant  to  Afton  is 
small  as  compared  with  that  transported  to  Hastings,  and  if  it 
were  compelled  to  choose  between  advancing  its  rate  at  Afton 
and  therefore  retiring  from  that  business  or  reducing  its  rate  at 
Hastings,  its  interest  would  compel  it  to  advance  the  Afton  rate. 
This  would  force  those  who  now  purchase  their  coal  at  Afton  to 
pay  more  for  it  there  or  at  some  other  point,  and  would  only 
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benefit  the  complainant  by  diverting  from  Afton  to  that  city  a 
small  amount  of  business. 

It  has  been  found  that  the  rates  to  Hastings  are  unreasonably 
high.  At  the  present  time  this  Conmiission  has  no  authority  to 
fix  the  rates  of  the  defendant,  but  it  would  ordinarily,  upon  this 
finding  of  fact,  direct  the  defendant  to  cease  and  desist  from  its 
present  rates.  Under  the  circumstances  of  this  case,  however, 
no  order  will  be  made. 

Superior  is  located  in  the  State  of  Wisconsin,  and  the  trans- 
portation from  Superior  to  Hastings  is  therefore  interstate  and 
under  the  jurisdiction  of  this  Commission.  Duluth  is  in  the 
State  of  Minnesota.  Kates  from  Duluth  and  Superior  must  be 
the  same.  Almost  the  entire  transportation  Is  in  the  State  of 
Minnesota,  and  the  people  who  suffer  from  the  imposition  of 
excessive  rates  are  inhabitants  of  that  State.  While  the  pro- 
ducers of  this  coal  may  be  remotely  interested,  the  principal 
question  as  presented  by  this  record  concerns  the  State  of  Min- 
nesota alone. 

The  railroad  commission  of  that  State  has  ample  authority  in 
law,  and  perfect  control  in  fact,  over  the  whole  situation.  It 
appears  that  these  rates  have  been  the  subject  of  discussion  and 
conference  between  that  commission  and  the  railroads,  and  that 
the  present  rates  were  established  not  by  formal  order  of 
commission,  it  is  true,  but  by  its  sanction  and  approval, 
may  often  happen  that  a  single  rate  out  of  an  entire  system  of 
rates  may,  when  examined  by  itself,  appear  to  be  unreasonable, 
even  though,  where  considered  as  a  part  of  the  whole  system,  it 
is  justifiable.  To  reduce  this  single  rate  would  perhaps  dis- 
arrange the  entire  system  of  rates  in  effect,  and  in  a  case  of  this 
sort  we  do  not  feel  that  the  Federal  Commission  should  inlerfere 
until  strong  reasons  for  such  interference  are  presented^  The 
complainant  should  first  apply,  at  least,  to  the  State  commission. 

This  complaint  will  therefore  be  dismissed  without  prejudice 
to  the  right  of  the  complainant  to  subsequently  raise  the  question 
of  the  reasonableness  of  these  rates  imder  the  first  section. 
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No.  860. 
VILLAGE  OF  GOODHUE 

V. 

CHICAGO  GREAT  WESTERN  RAILWAY  COMPANY. 


Decided  August  23,  1906. 


1.  Defendant  by  charging  a  rate  on  grain  of  15  cents  per  100  pounds  from 

Goodhue,  Minn.,  to  Chicago,  111.,  while  it  charges  only  12^  cents  per 
100  pounds  from  Red  Wing,  Minn.,  to  Chicago,  14  miles  farther  off, 
the  traffic  passing  through  Goodhue,  does  not  in  this  case  violate  the 
fourth  section  of  the  act,  because  substantial  dissimilarity  of  cir- 
cumstances and  conditions  exist  between  Goodhue  and  Red  Wing. 
Neither  does  such  rate  adjustment  violate  the  third  section,  as  the 
discrimination  was  not  shown  to  be  undue.  Decision  of  the  United 
States  Supreme  Court  in  E.  T,  V.  de  O.  Ry,  Co.  v.  /.  O.  O.,  181  U.  S. 
1,  45  L.  ed.  719,  21  Sup.  Ct.  Rep.  516,  cited. 

2.  No  opinion  should  be  expressed  upon  the  reasonableness  of  the  15-cent 

rate  from  Goodhue,  as  the  present  record  is  too  meager;  but  in  dis- 
missing complaint  it  is  done  without  prejudice  to  right  of  complainant 
to  put  in  issue  the  reasonableness  of  such  rate  by  subsequent  pro- 
ceedings. 

E.    T.    Young,   Attorney-Gteneral   of  Minnesota^   for  com- 
plainant. 
C.  A.  Severance  for  defendant. 

Report  and  Opinion  op  the  Commission. 

Prouty,  Commissioner: 

The  village  of  Goodhue  is  14  miles  south  of  the  city  of  Red 
Wing,  upon  the  line  of  the  defendant  to  Chicago.  Traffic  from 
Red  Wing  for  Chicago,  by  the  defendant's  line,  passes  through 
Goodhue.  The  rate  on  grain  from  Red  Wing  to  Chicago  is 
12%  cents  per  100  pounds  by  the  line  of  the  defendant,  and 
from  Goodhue  15  cents  per  100  pounds.  The  complaint  is  that 
this  adjustment  of  rates  violates  the  third,  fourth,  and,  inci- 
deiiu  Jy,  the  first  sections  of  the  act  tp  regulate  commerce. 
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The  aocoiiipanying  map  shows  the  location  of  tJie  different 
points  and  the  different  lines  of  railway  involved.  From  an 
examination  of  that  it  apjiears  that  the  main  line  of  the  Chicago, 
ililwaiikee  and  St.  Panl  Railway  extends  from  Minneapolis 
and  St.  Paul — which  may  be  treated  as  one  city — to  Chicago, 
along  the  we.st  bank  of  the  Mississippi  River,  through  the  city 
of  Red  Wing.  The  line  of  the  defendant  railway  also  extends 
from  Minneapolis  to  Chicago,  but  at  a  considerable  distance  west 
of  the  line  of  the  ililwaukee  road  above  referred  to.  Leaving 
the  main  line  at  Randolph,  a  branch  of  the  defendant  extends 
easterly  to  Red  Wing  and  thence  southerly  from  Red  Wing, 
through  Goodhue  and  Pine  Island,  to  Mclntyre,  where  it  again 
joins  the  main  line.  Traffic  from  Red  Wing  for  Chicago 
ordinarily  passes  south,  through  Goodhue  and  Pine  Island,  and 
so  onto  the  main  line  at  Mclntyre. 

The  Chicago,  Milwaukee  and  St.  Paul  now  maintains,  and 
has  ever  since  1888  maintained,  a  rate  of  12^>  cents  upon  grain 
from  Red  Wing  to  Chicago.  This  rate  was  in  effect  before  the 
defendant  acquired  the  line  from  Randolph  to  Red  Wing  and 
from  Red  Wing  south.  Roth  the  defendant  and  the  Milwaukee 
road  ])ublish  a  local  rate  of  121/^  cents  upon  grain  of  all  kinds 
from  Alinneapolis  to  (^liicago;  and  there  is  also  in  effect  a  pro- 
portional rate  of  10  cents  upon  wheat  and  7^/<>  cents  upon  coarse 
grains.  All  grain  from  Minneapolis  moves  under  these  so- 
called  proportional  rates.  Rates  upon  the  river  division  of  the 
Milwaukee  road — that  being  the  division  running  through  Red 
W^ing — do  not  exceed  12 1^  cents,  but  upon  the  lines  of  the  de- 
fendant south  of  St.  Paul  and  upon  the  interior  lines  of  the 
Milwaukee  they  are  15  cents,  as  noted  u])on  the  map. 

The  first  claim  of  the  complainant  is  tliat  the  defendant  by 
charging  a  rate  of  15  cents  at  Goodhue  while  it  only  charges 
12i/>  cents  at  Red  W^ing  violates  the  fourth  section ;  but  the  rate 
at  Red  Wing  is  made  by  the  Milwaukee  road,  was  in  effect  be- 
fore the  line  of  the  defendant  reached  Red  Wing,  and  would 
be  in  effect  if  there  were  no  line  of  the  defendant  at  Red  Wing. 
In  other  words,  the  defendant  meets  a  rate  which  it  does  not 
make  and  can  not  influence  at  that  point.  This  creates,  accord- 
ing to  the  decisions  of  the  Supreme  Court  of  the  United  States, 
such  a  dissimilarity  of  circumstances  and  conditions  between 
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Goodhue  and  Red  Wing,  that  the  fourth  section  does  not  apply. 
East  Tennessee,  V,  &  G.  Ry.  Co,  v.  Interstate  Commerce  Corn- 
mission,  181  U.  S.  1,  45  L.  ed.  719,  21  Sup.  Ct.  Rep.  516. 

The  second  claim  of  the  complainant  is  that  the  defendant  by 
this  adjustment  of  rates  unduly  discriminates  against  Goodhue. 
Certainly,  it  is  a  discrimination  to  charge  Goodhue  15  cents, 
while  it  only  charges  121/^  cents  at  Red  Wing;  but  the  third 
section  of  the  act  does  not  prohibit  discriminations,  but  only 
undue  discriminations,  and  the  Supreme  Court  of  the  United 
States  holds,  in  the  case  above  referred  to,  that  the  discrimi- 
nation which  the  defendant  practices  in  meeting  the  rate  of  the 
Milwaukee  road  at  Red  Wing  is  not  undue. 
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The  only  remaining  question  is  upon  the  reasonableness  of  the 
rate  from  Goodhue  to  Chicago.  While  this  issue  is  made  by  the 
j>leadiugs,  the  gravamen  of  the  complaint  is  the  discrimination 
niider  the  third  and  fourth  sections;  not  the  excessive  charge 
under  the  first. 

No  evidence  was  introduced  upon  the  trial  by  either  party 
bearing  upon  this  question,  except  the  rates  themselves.  What- 
over  is  true  at  Goodhue  must  be  equally  true  at  a  great  number 
of  tht^se  interior  points  which  take  the  same  15-cent  rate.  The 
proj)er  adjustment  of  that  rate  is  of  great  importance  to  the 
growers  of  grain  in  this  section  and  of  equal  importance  to  the 
railways,  and  the  propriety  of  the  rate  in  effect  ought  not  to  be 
passed  upon  without  full  investigation.  We  do  not  feel  that 
upon  the  meager  record  before  us  any  opinion  should  be  ex- 
pressed. 

Tlie  complaint  is  therefore  dismissed  without  prejudice  to  the 
right  of  the  complainant  to  put  in  issue  by  subsequent  proceed- 
ings the  reasonableness  of  the  rate  from  Gt)odhue  to  Chicago. 
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No.  847. 
PINE  ISLAND  FAEMERS'  ELEVATOR  COMPANY 

V. 

CHICAGO  GREAT  WESTERN  RAILWAY  COMPANY. 


Decided  August   23,   1906. 


Upon  the  condufiions  announced  in  the  preceding  case,  Village  of  Chod- 
hue  V.  Chicago  Great  Western  Railway  Company,  {ante,  683),  the 
complaint  in  this  case  should  be  dismissed  without  prejudice. 

Ira  B.  Mills  for  complainant. 
C  A.  Severance  for  defendant 

Refobt  and  Opinion  of  thb  Commissioh. 

Peouty,  Commissioner: 

This  case  is  governed  by  the  disposition  made  of  The  Village 
of  Ooodhue  v.  The  Chicago  Cheat  Western  Railway  Company, 
ante,  683.  Pine  Island  is  upon  the  line  of  the  defendant  18 
miles  south  of  Goodhue.  The  rates  are  the  same,  and  no  ad- 
ditional or  different  issues  are  raised  either  by  the  pleadings  or 
the  evidence. 

The  rates  from  Trout  Brook,  Hay  Creek,  and  Claybank, 
stations  between  Red  Wing  and  Gtwdhue,  are  less  than  15  cents, 
and  the  complainant  insisted  in  argument  that  since  there  was 
no  competition  at  these  points,  whatever  might  be  the  case  at 
Red  Wing,  the  defendant  violated  the  third  and  fourth  sections 
by  charging  a  higher  rate  at  Pine  Island.  But  while  the  Mil- 
waukee Railroad  has  no  physical  connection  with  these  villages, 
their  proximity  to  Red  Wing  is  such  that  the  competition  there 
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tiffects  them  in  a  diminishing  degree,  and  justifies  the  rates  as 
maintained. 

The  complaint  is  dismissed  without  prejudice  to  the  right  to 
subsequently  try  the  reasonableness  of  the  rate  from  Pine  Island 
to  Chicago. 

11  I.  0.  0.  Rep. 


CUTTEB  V.  ATuJfcUSON,  T.  A  S.  F.  B.  OO.  et  ol.  689 


No.  742. 
C.  R.  CUTTER 

V. 

ATCHISON,  TOPEKA  AND  SANTA  FE  RAILWAY 
COMPANY;  CHICAGO,  MILWAUKEE  AND  ST. 
PAUL  RAILWAY  COMPANY;  AND  CHICAGK) 
AND  NORTHWESTERN  RAILWAY  COMPANY. 


Decided  August  25,  1906. 


Complainant  shipped  13  carloads  of  beer  between  January  20,  1901,  and 
March  4,  1902,  as  through  shipments  over  defendants'  lines,  from 
Milwaukee,  Wis.,  to  Woodward,  Okla.,  upon  8  carloads  of  which  he  was 
charged  a  rate  of  73  cents  per  100  pounds,  and  upon  5  carloads  75 
cents ;  whereas  during  the  time  of  such  shipments  defendants'  rates  on 
beer  from  Milwaukee  to  Oklahoma  City,  Okla.,  more  distant  than 
Woodward,  were  only  53  cents  per  100  pounds.  It  appears  that  the 
rate  to  Woodward  was  53  cents  in  1892  and  up  to  March  1,  1899, 
while  the  rate  to  Oklahoma  City  was  76  cents  in  1892,  which  was 
reduced  in  1893  to  53  cents,  and  so  continued  to  1899;  and  it  also 
appears  that  on  April  9,  1902,  defendants  reduced  such  rates  to 
Woodward  to  53  cents,  where  they  have  ever  since  remained.  The 
history  of  tlie  rates  on  beer  to  Woodward,  Oklahoma  City,  and  other 
points  in  that  section  of  country  stated.  Upon  all  the  facte  and  cir- 
cumstances, Held,  That  the  rates  charged  u|)on  complainant's  ship- 
ments were  unjust  and  unreasonable  to  the  extent  of  $715.05,  and 
that  complainant  \%  entitled  to  reparation  in  that  amount. 

A,  ir.  Anderson  and  H.  T.  Newcomb  for  complainant. 

E.  D,  Komia  and  Robert  Dunlap  for  A.  T.  and  S.  F.  Railway 
Company. 

Burton  TImison  for  C.  M.  and  St  P.  Eailway  Company. 
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Report  and  Opinion  of  the  Commission. 

CoBKRELLr,  Commissioner: 

The  complainant  presents  two  causes  of  complaint.  First, 
that  he  shipped  13  carloads  of  beer  from  Milwaukee  to  Wood- 
ward, in  Oklahoma  Territory,  between  January  1,  1901,  and 
March  3,  1902,  and  paid  the  defendants  $2,538.68,  the  freight 
charges  thoreon,  being  at  the  rate  of  73  and' 75  cents  per 
1 1  und  red  weight,  and  that  said  charges  were  and  are  unreasonable 
i.nd  unjust,  and  a  reasonable  and  just  charge  for  such  service 
would  not  have  exceeded  53  cents  per  100  pounds,  or  an  ag- 
gregate of  $1,823.03.  For  the  amount  paid  in  excess  of  this 
last  sum,  to  wit,  $715.05,  he  claims  reparation. 

Second,  that  defendants  charged  him  73  and  75  cents  per  100 
pounds  from  Milwaukee  to  Woodward,  870  miles,  and  only  58 
cents  per  100  pounds  from  Milwaukee  to  Oklahoma  City,  858 
miles,  and  thus  subjected  him  to  the  payment  of  unreasonable 
and  unjust  rates,  undue  and  unreasonable  prejudice,  and  gave 
Oklahoma  City  an  undue  and  unreasonable  preference. 

The  Chicago  and  Northwestern  was  duly  served  with  the  oom- 
phiint,  and  acknowledged  its  receipt  in  a  letter  from  M.  Hughitt, 
freight  traffic  manager,  saying  that  the  rates  were  made  by  the 
defendant,  the  Atchison,  Topeka  and  Santa  Fe  Railway  Com- 
pany, and  it  had  no  voice  in  them.  The  Chicago,  Milwaukee 
and  St.  Paul,  answering,  admits  the  shipments  as  charged  at  the 
rates  charged,  and  states  that  the  rates  from  January  1  to  De- 
cember 15,  1901,  were  only  73  cents  per  100  pounds,  and  if 
more  was  paid  during  that  time  by  the  complainant  the  excess 
was  an  overcharge  which  it  will  rectify  on  proof.  Denies  all 
other  charges.  It  alleges  that  it  has  no  voice  in  the  making 
of  the  rate  to  Woodward,  but  simply  applied  the  joint  rate  pub- 
lished by  others.  The  Atchison,  Topeka  and  Santa  Fe,  herein- 
after called  the  Santa  Fe,  admitted  the  shipments  as  charged, 
and  states  that  the  joint  rate  on  beer  January  1  to  December  15, 
1001,  was  73  cents,  and  from  December  15,  1901,  to  April  0, 
1902,  was  75  cents  per  hundredweight,  and  if  a  higher  charge 
was  made  during  said  period  it  will  refund  the  overcharges  on 
proof.     Denies  all  other  charges. 
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In  answer  to  the  second  cause  of  complaint,  it  states  that 
Oklahoma  City  is  on  a  different  line  of  its  road,  being  located 
upon  the  main  line  to  Purcell,  while  Woodward  is  on  the  Pan- 
handle branch  running  over  to  Amarillo,  Tex.;  that  at  Okla- 
homa City  there  was  competition  with  other  carriers,  and  the 
circumstances  and  conditions  involved  in  transporting  beer  from 
Milwaukee  to  Oklahoma  City  were  quite  different  from  those 
involving  such*  transportation  to  Woodward,  and  that  it  had  to 
reduce  its  rate  to  53  cents  or  go  out  of  the  business;  that  the 
extension  of  the  Choctaw,  Oklahoma  and  Gulf  Railway  west- 
ward from  Oklahoma  City  to  Alva  and  the  establishment  of  a 
53-cent  rate  on  beer  to  Geary,  Okla.,  compelled  the  respondent 
to  reduce  its  rate  to  53  cents  in  order  to  obtain  any  business. 
Denies  all  other  charges. 

The  complainant's  deposition  was  taken,  and  he  was  exam- 
ined and  cross-examined  by  the  Sant^i  Fe.  He  stated  that  he 
was  engaged  in  the  cold-storage  business,  agent  for  the  Val  Blatz 
l^rewing  Company,  shipping  beer  in  carload  lots  from  Milwau- 
kee to  Woodward.  He  gave  the  d  .tes  of  the  shipments  of  the  13 
carloads  of  beer  from  Milwaukee  to  Woodward,  their  respective 
weights,  and  the  rates  thereon,  showing  that  the  freight  bills 
paid  by  him  amounted  to  $2,538.68,  and  that  he  was  familiar 
with  freight  rates  to  Oklahoma  City  from  Milwaukee.  He 
deemed  a  rate  of  73  or  75  cents  from  Milwaukee  to  Woodward 
exorbitant  and  imreasonable,  and  stated  that  Woodward  was 
the  only  place  in  the  Territory  that  he  knew  of  to  which  any 
such  rates  were  charged;  said  that  a  rate  of  63  cents  to  Okla- 
homa City  was  just  and  reasonable,  and  that  a  rate  of  73  or  75 
cents  from  Milwaukee  to  Woodward  was  unjust  discrimination 
against  •    ii)pers  of  Woodward. 

The  defendant,  the  Santa  Fe,  filed  a  deposition  of  D.  L. 
Myers,  chief  clerk  at  Chicago,  111.,  duly  taken.  Mr.  Meyers 
states  that  he  has  held  the  position  of  chief  clerk  for  six  years, 
and  is  familiar  with  rates  to  Oklahoma  City  and  to  Woodward ; 
that  the  eastern  terminus  of  his  road  is  at  Chicago,  and  there 
connects  with  the  Milwaukee,  the  Northwestern,  and  the  Wis- 
consin Central,  and  that  a  joint  tariff  rate  was  put  in  effect  be- 
tween the  defendants  on  beer  from  Milwaukee  to  Oklahoma 
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City,  in  the  years  1901  and  1902,  of  53  cents  per  100  pounds, 
and  a  like  tariff  rate  between  Milwaukee  and  Woodward,  which 
was,  from  January  1,  1901,  to  December  15,  1901,  73  cents, 
and  from  December  15,  1901,  to  April  9,  1902,  75  cents,  and 
from  April  9,  1902,  to  date,  63  cents  per  100  pounds;  that  the 
r)3-cent  rate  to  Woodward  was  brought  about  by  the  establish- 
ment of  a  like  rate  over  the  Choctaw  and  Northern  which  con- 
nected with  the  Choctaw,  Oklahoma  and  Gulf,  creating  competi- 
tion at  Alva,  and  fixing  the  rate  on  beer  from  Milwaukee  to 
(leary,  Okla.,  at  53  cents  per  100  pounds. 

Being  obliged  to  move  Alva  traffic  through  Geary  they  could 
not  exact  at  Alva  a  liigher  rate  than  at  Geary,  and  this  fixed  the 
rate  at  Alva  at  53  cents  and  extended  the  same  rate  to  Wood- 
ward and  other  points  on  the  Panhandle  division,  and  the  re- 
duction was  due  solely  to  com})etition.  He  stated  that  Okla- 
homa City  is  on  the  main  line  between  Galveston  and  Chicago 
and  that  Woodward  is  on  the  Panhandle  branch  running  over 
to  Amarillo,  Tex.,  and  that  the  traffic  on  this  branch  consists 
mostly  of  live  stock  moving  in  an  easterly  direction,  and  that 
l)eer  and  like  articles  can  be  handled  very  much  cheaper  per  ton 
per  mile  over  main  line  of  railway  than  ov^er  branch  line,  and 
that  there  is  competition  between  St.  Louis  and  Milwaukee  in 
the  marketing  of  beer  in  the  southwest  territory,  which  affects 
the  rate  to  Oklahoma  City.  That  several  lines  cross  each  other 
at  Oklahoma  City  and  all  compete  for  the  business  at  this  city, 
and  this  affects  the  rate  to  Oklahoma  City,  and  that,  in  his  opin- 
ion as  a  traffic  man,  the  rate  of  75  cents  prior  to  the  reduction 
in  1902  to  Woodward  was  reasonable  when  compared  with  rates 
(•liarged  on  other  articles.  The  low  rate  of  53  cents  was  a  com- 
modity rate. 

The  complainant  filed  a  claim  for  overcharge.  Our  record 
indicates  that  on  car  shipped  June  7,  1901,  weight  28,130 
})Ounds;  car  shipped  September  6,  1901,  weight  25,000  pounds; 
car  sliipped  November  27,  1901,  weight  26,630  pounds,  he  was 
(A'crcharged  2  cents  per  100  pounds,  making  total  overcharge  of 
$15.80,  provided  the  weights  are  correct.  This  company  of- 
fered to  refund  him  such  overcharge. 

The  through  joint  rates  of  73  and  75  cents  are  lower  than  the 
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Bum  of  the  locals,  and  unless  the  joint  through  rate  of  53  cents 
had  been  made  to  Woodward  at  the  time  stated  there  would  have 
been  no  movement  of  beer  to  that  point  from  Milwaukee.  Alva 
is  a  point  about  56  miles  north  from  Woodward.  Oklahoma 
City  has  a  population  of  30,000,  Woodward  2,500  to  3,000. 
There  is  much  greater  traflSc  to  Oklahoma  City  than  to  Wood- 
ward. In  adjusting  the  joint  through  rates  between  Oklahoma 
City  and  Woodward  this  defendant,  the  Santa  Fe,  did  not  desire 
to  discriminate  unduly.  The  rate  to  W^oodward  is  made  without 
any  reference  to  the  distance  to  Cliicago,  and  Woodward  was 
treated  as  favorably  in  the  way  of  rates  as  other  points  on  the 
branch  line  upon  which  it  is  located.  The  statement  of  the  com- 
plainant that  Woodward  was  the  only  place  w^here  the  rates  of  73 
and  75  cents  were  charged  is  not  correct.  While  the  rate  of  75 
cents  per  100  pounds  remained  in  effect  at  Woodward  the  rate  at 
Alva  was  72  cents,  and  while  the  73-cent  rate  remained  in  force 
at  Woodward  the  rate  at  Alva  was  70  cents;  and  the  rates  to 
points  beyond  Woodward  would  be  higher  than  to  W^oodward 
according  to  distance. 

From  the  evidence  presented  and  the  records  on  file  with  the 
Commission  showing  the  schedules  of  rates,  the  Commission 
finds  the  following  facts : 

That  the  defendants  are  common  carriers,  and  that  the  com- 
plainant shipped  over  defendants'  lines  from  Milwaukee,  Wis., 
to  Woodward,  Okla.,  13'  carloads  of  beer  between  January  20, 
1901,  and  March  4,  1902,  and  paid  the  freight  charges  thereon, 
amounting  to  $2,538.68,  being  73  cents  per  hundredweight  on 
8  cars  and  75  cents  per  hundredweight  on  5  cars,  while  the 
schedule  rates  on  file  were  73  cents  on  10  cars  and  75  cents  on 
three  cars,  making  an  overcharge  of  $15.80  on  2  of  these  cars. 
The  schedules  of  rates  on  file  with  the  Commission  show  the  fol- 
lowing rates  on  beer  in  carload  lots  from  Milwaukee  to  Wood- 
ward : 

October  1,  1892,  53  cents  per  100  pounds  and  continued  up 
to  May  15,  1899; 

May  15,  1899,  73  cents  per  100  pounds; 

June  4,  1899,  57  cents  per  100  pounds; 

October  17,  1899,  73  cents  per  100  pounds, 
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which  was  continued  up  to  December  15,  1901,  when  the  rate 
was  raised  to  75  cents  per  100  pounds,  and  on  April  9,  1902, 
\vas  reduced  to  53  cents  and  so  continued  to  date. 

Alva  is  a  station  on  the  same  Panhandle  branch  line,  about 
56  miles  north  of  Woodward.  The  schedule  of  rates  to  Alva 
from  Milwaukee  was : 

October  1,  1892,  53  cents  per  100  pounds ; 

January  1,  1898,  53  cents  per  100  pounds; 

May  15,  1899,  YO  cents  per  100  pounds; 

June  4,  1899,  57  cents  per  100  pounds; 

October  17,  1899,  70  cents  per  100  pounds; 

December  15,  1901,  72  cents  per  100  pounds; 

February  5,  1902,  53  cents  per  100  pounds, 
on  which  date  the  Chicago,  Rock  Island  and  Pacific  established 
a  rate  of  53  cents  to  Alva,  and  both  so  continue  to  date. 

At  Alva  there  is  competition.  There  is  no  railroad  or  water 
competition  at  the  following  stations  on  the  Panhandle  route, 
and  the  schedule  of  rates  to  such  stations  and  their  distance  from 
Woodward  show  the  following: 

Gage  is  a  station  about  23  miles  south  of  Woodward,  and 
Goodwin  is  a  station  about  40  miles  south  of  Woodward.  The 
schedules  of  rates  to  these  two  stations  were  73  cents  January 
1,  1898,  to  June  4,  1899,  when  they  were  reduced  to  57  cents, 
and  October  17,  1899,  were  increased  to  73  cents,  and  so  con- 
tinued to  December  15,  1901,  when  they  were  increased  to  75 
cents,  and  so  remained  to  October  11,  1902,  when  they  were  re- 
duced to  53  cents  and  have  so  continued  to  date. 

Higgins  is  a  station  on  the  same  line,  45  miles  south  of  Wood- 
ward. The  rate  to  Higgins,  January  1,  1898,  was  57  cents, 
and  so  remained  continuously  to  December  15,  1902,  when  re- 
duced to  55  cents,  then  increased  to  61  cents  March  15,  1903, 
and  then  reduced  to  55  cents  April  27,  1903. 

Canadian  is  a  station  on  the  same  line,  about  70  miles  south 
of  Woodward,  and  Miami  is  another  station,  about  93  miles 
south  of  Woodward.  The  rates  to  these  two  stations  were  58 
cents  January  1,  1898,  to  January  10,  1903. 

Panhandle  is  a  station  on  the  same  line,  about  142  miles  south 
of  Woodward.  The  rate  to  this  station  was  60  cents  from 
January  1,  1898,  to  December  15,  1902. 
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The  Santa  Fe  reached  Oklahoma  City  in  the  year  1887,  and 
the  Choctaw,  Oklahoma  and  Gulf  and  the  Chicago,  Rock  Island 
and  Pacific  reached  Oklahoma  City  in  1892,  and  the  St.  Louis, 
and  San  Francisco  reached  Oklahoma  City  November  14,  1898. 
The  schedule  of  rates  to  Oklahoma  City  by  the  Santa  Fe,  Octo- 
ber 1, 1892,  was  76  cents,  while  by  the  same  schedule  the  rate  to 
Woodward  was  53  cents.  The  Rock  Island,  October  15,  1892, 
had  a  rate  of  76  cents  to  Oklahoma  City.  On  January  19, 
1893,  the  Santa  Fe  reduced  the  rates  to  Oklahoma  City  to  53 
cents,  and  afterwards,  on  March  21,  1893,  the  Rock  Island  re- 
duced its  rates  to  53  cents,  and  these  rates  continued  to  May  15, 
1899,  when  both  roads  increased  rates  to  73  cents,  and  the 
Frisco  joined  in  such  rate;  and  on  June  2,  1899,  the  Rock 
Island  and  the  Frisco  reduced  their  rates  to  62  cents,  and  on 
June  4,  two  days  thereafter,  the  Santa  Fe  reduced  its  rates  to 
55  cents,  and  on  October  17,  1899,  these  three  roads  reduced  the 
rates  to  53  cents.  The  Santa  Fe  made  the  first  reduction  of  rates 
to  Oklahoma  City,  from  76  cents  to  53  cents.  Then  on  May  15, 
1899,  the  three  roads  named  established  the  73-cent  rate,  and  the 
Rock  Island  and  the  Frisco,  June  2,  reduced  the  rates  to  62 
cents.  Then  on  June  4,  the  Santa  Fe  reduced  it  to  55  cents, 
and  on  October  17  all  three  reduced  the  rate  to  53  cents,  at  which 
the  rate  has  remained  ever  since. 

The  Commission  further  finds  that  the  rates  charged  and  paid 
by  complainant  of  73  and  75  cents  per  100  pounds  were  unjust 
and  unreasonable,  and  that  53  cents  per  100  pounds  on  said 
shipments  would  have  been  a  just  and  reasonable  rate,  and  any 
greater  charge  unjust  and  unreasonable. 

Conclusions. 

The  conclusions  of  the  Commission  are  that  the  rates  charged 
and  complained  of  were  unjust  and  unreasonable  to  the  amount 
of  $715.05,  and  that  the  complainant  is  entitled  to  reparation  in 
the  said  sum  of  $715.05,  and  the  defendants  are  hereby  directed 
and  required  to  pay  said  sum,  with  interest  from  March  25, 
1904,  the  date  of  the  filing  of  the  complaint,  to  the  complainant 
within  thirty  days  from  the  date  of  the  service  of  the  order  here- 
in. An  order  will  be  issued  accordingly. 
11  T.  C.  C.  Rep. 
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United  States  District  Court,  Southern  District  of  Ohio,  East- 
em  Division, 

No.  56. 

UNITED  STATES  OE  AMEEIOA 

V, 

PITTSBURGH,    CINCINNATI,    CHICAGO    AND    ST. 
LOUIS  RAILWAY  COMPANY. 


Filed  December  18,  1905. 


1.  The  car  involved  in  this  case  was  hauled  from  one  of  the  defendant's 

yards  to  another,  the  movement  being  preparatory  to  going  upon  the 
main  line  toward  destination  in  another  State:  Held,  That  this  car 
was  used  in  interstate  commerce  within  the  meaning  of  the  act  of 
March  2,  1893,  as  amended. 

2.  The  safety  appliance  acts  apply  to  cars  while  being  used  in  a  switching 

movement. 

Statement  of  Facts. 

This  is  an  action  begun  by  United  States  Attorney  McPher- 
son  upon  the  direction  of  the  Attorney  General  at  the  request 
of  the  Interstate  Commerce  Commission,  in  accordance  with 
section  6  of  the  act  of  March  2,  1893,  as  amended^  to  recover  a 
penalty  of  $100  for  violation  of  that  statute. 

United  States  Safety  Appliance  Inspectors  H.  W.  Belnap 
and  J.  J.  Coutts  on  July  25,  1905,  reported  that  the  defendant 
on  that  date  had  accepted  Kanawha  &  Michigan  box  car  No. 
852  from  the  Toledo  &  Ohio  Central  Railway  Company,  and 
hauled  same  over  defendant's  line  in  the  city  of  Columbus  from 
its  Frauklinton  yard  to  its  Twentieth  street  yard,  with  the  grab 
iron  opposite  the  uncoupling  lever  on  the  "B''  end  of  the  car, 
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missing;  it  was  alleged  that  none  had  ever  been  applied.  Thi.s 
car  contained  lumber  destined  to  Wilkinsburg,  in  the  State  of 
Pennsylvania. 

The  principal  facts  are  further  set  forth  in  the  opinion  of 
the  court . 

Sherman  T,  McPherson,  United  States  Attorney  for  plaintiff. 
W.  0.  Henderson^  for  defendant 


Opinion. 

Thompson,  District  Judge: 

This  is  an  action  brought  to  recover  of  the  defendant  the 
statutory  penalty  of  $100  for  the  violation  of  section  4  of  the 
act  of  Congress  approved  March  2,  1893,  known  as  the  safety 
appliance  act,  and  the  acts  amendatory  thereof,  because  of  the 
use  of  a  car  in  interstate  commerce  not  provided  with  a  grab 
iron  on  the  "B"  end  thereof. 

The  parties  having,  by  written  stipulation,  filed  with  the 
clerk,  waived  a  jury,  the  cause  was  submitted  to  the  court  by 
agreement  of  the  parties  upon  the  facts  stated  in  the  report  of 
Government  Inspectors  H.  W.  Belnap  and  James  J.  Coutts, 
made  to  the  Interstate  Commerce  Commission,  a  copy  of  which 
was  presented  to  the  court  by  the  parties  and  filed  herein. 

The  contention  of  the  defendant  is  that  the  car  in  question 
was  not  in  use  at  the  time  of  the  alleged  violation  of  said  section 
4.  The  statement  of  the  inspectors  in  relation  thereto  is  as 
follows :  ^*This  car  was  delivered  to  Penna.  Co.  by  the  T.  &  O. 
C.  in  this  defective  condition.  Accepted  by  the  Penna.  Co.,  at 
their  Franklinton  yard  and  taken  to  the  Twentieth  street  yard 
to  be  put  in  a  train  for  movement  east," 

When  it  was  moved  from  the  Franklinton  yard  to  the  Twen- 
tieth street  yard,  to  be  put  in  a  train  for  movement  east,  it 
was  used  in  interstate  commerce,  within  the  meaning  of  the 
safety  appliance  act  as  interpreted  by  the  Supreme  Court  in 
Johnson  v.  Southern  P.  Co.,  196  U.  S.  1,  49  L.  ed.  363,  26 
Sup.  Ct.  Rep.  158,  and  there  will  be  a  finding  and  judgment  in 
favor  of  the  plaintiff  as  prayed  in  the  petition. 
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United  States  District  Court,   Southern  District  of  Illinois. 

Nos.  10652  and  10653. 

UNITED  STATES  OF  AMERICA' 

V. 

CHICAGO,  PEORIA  AND  ST.  LOUIS  RAILWAY  COM- 
PANY OF  ILLINOIS,  AND  LITCHFIELD  AND  MADL 
SON  RAILWAY  COMPANY. 


Decided  January  19,  1906. 


1.  In  an  action  brought  jointly  against  two  or  more  railroad  companiA<i 

to  recover  the  statutory  penalty  specified  in  the  safety  appliance  acts, 
judgment  may  be  rendered  against  any  one  of  the  defendants  when  th« 
proof  shows  that  such  defendant  has  violated  that  statute.  Chaf- 
fee V.  United  States,  18  Wall.  518,  538,  21  L.  ed.  »08,  911. 

2.  When  a  railroad  company  hauls  over  its  line  a  car  haying  a  defect 

covered  by  the  safety  appliance  acts,  it  is  liable  for  the  penalty  pro- 
vided by  said  statute. 

Statement  of  Facts. 

Tills  is  an  action  begun  by  the  United  States  attorney  upon 
the  direction  of  the  Attorney  Greneral  at  the  request  of  the  In- 
terstate Commerce  Commission,  in  accordance  with  section  6 
of  the  act  of  March  2,  1893,  as  amended,  to  recover  a  penalty 
of  $200  for  violations  of  that  statute. 

Inspectors  of  safety  appliances  in  the  employ  of  the  Inter- 
state Commerce  Commission  reported  that  on  December  14, 
1904,  two  coal  cars  of  the  Litchfield  and  Madison  Railway  Com- 
pany, loaded  with  coal,  consigned  to  points  in  the  State  of  Mis- 
souri, were  hauled  over  the  line  of  the  Chicago,  Peoria  and  St. 
Louis  Railway  Company  of    Illinois    from    Madison,  in  the 
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State  of  Illinois,  to  East  St  Louis,  in  said  State,  and  delivered 
to  the  Terminal  Railroad  Association  in  a  defective  condition. 
The  defect  on  coal  car  2734  was  on  the  "B"  end,  the  lock  block 
being  missing  from  the  Kelso  coupler  thereof,  the  coupler  thus 
being  totally  inoperative.  The  defect  of  coal  car  2171  was  on 
the  "B"  end  thereof,  a  grab  iron  being  broken  off  and  missing 
from  that  end  of  the  car.  Prior  to  July  1,  1904,  the  Chicago, 
Peoria  and  St  Louis  Railway  Company  of  Illinois  had  operated 
the  Litchfield  and  Madison  Railway  Company  under  a  general 
lease,  but  on  that  date  said  lease  was  canceled. 

There  was  an  arrangement  or  agreement  in  effect  on  Decem- 
ber 14,  1904,  whereby  the  cars  of  the  Litchfield  and  Madison 
Railway  Company  delivered  at  the  Madison  yard  of  said  rail- 
way company  were  hauled  by  the  Chicago,  Peoria  and  St.  Louis 
Railway  Company  of  Illinois  in  its  trains  from  Madison  to 
East  St  Louis,  for  which  service  the  Litchfield  and  Madison 
Railway  Company  paid  its  share  of  maintenance  of  said  line, 
based  upon  its  share  of  the  total  wheelage,  and  50  per  cent  of  5 
per  cent  interest  on  the  cost  of  said  line.  This  line  of  the  Chi- 
cago, Peoria  and  St.  Louis  Railway  Company  of  Illinois  from 
Madison  to  East  St  Louis  is  about  3  miles  in  length. 

The  facts  are  further  set  forth  in  the  opinion  of  the  court 

W.  A,  Northcott,  United  States  Attorney;  H.  A,  Converse, 
Assistant  United  States  Attorney;  L.  M.  Walter,  Special  As- 
sistant United  States  Attorney,  for  plaintiff. 

Wilson,  Warren  &  Child,  for  defendants. 

Opinion. 

Sanborn,  District  Judge: 

In  case  No.  10,653  the  amended  declaration  states  that  both 
defendants  are  corporations  organized  under  the  laws  of  Illi- 
nois, and  on  December  14,  1904,  were  common  carriers  en- 
gaged in  interstate  commerce  by  railroad,  and  operated  jointly 
a  line  of  railway  in  St  Clair  County,  111.,  and  on  that  day 
hauled  on  their  joint  line  of  railway  coal  car  Xo.  2171,  marked 
L.  &  M.,  meaning  Litchfield  and  Madison,  which  ear  was  not 
provided  with  grab  irons  on  one  end,  called  the  "B"  end  thereof 
11  L  C.  C.  Rep. 
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that  said  car  was  then  and  there  used  in  moving  interstate 
traffic,  being  coal,  from  Staunton,  111.,  to  St.  Louis,  Mo.,  and 
not  being  a  four-wheel  car  or  an  eight-wheel  standard  logging 
car.  Judgment  is  demanded  for  $100  for  said  offense,  the 
declaration  being  in  debt. 

In  the  other  case  against  the  same  defendants  the  amended 
declaration  states  the  same  facts  of  joint  operation  and  hauling 
on  joint  line  of  defendants'  coal  car  No.  2734,  having  a  de- 
fective uncoupling  mechanism  on  the  **B''  end  thereof,  so  faulty 
that  in  handling  the  car  it  could  not  be  uncoupled  without  the 
necessity  of  a  person  going  between  the  end  thereof  and  the 
car  to  which  it  might  be  coupled;  stating  also  the  same  inter- 
state commerce  haul  and  the  same  character  of  car.  This  ac- 
tion is  in  debt,  and  judgment  is  demanded  for  $100  against 
both  defendants,  as  in  the  other  case. 

In  each  case  defendants  plead  nil  debet. 

The  act  of  Congress  of  March  2,  1893,  provides  that  "it  shall 
be  unlawful  for  any  such  common  carrier  [engaged  in  inter- 
state commerce  by  railroad]  to  haul  or  permit  to  be  hauled  or 
used  on  its  line  any  car  used  in  moving  interstate  traffic  not 
equipped  with  couplers  coupling  automatically  by  impact,  and 
which  can  be  uncoupled  without  the  necessity  of  men  going  be- 
tween the  ends  of  the  cars."  [27  Stat  at  L.  531,  chap.  196,  § 
2,  U.  S.  Comp.  Stat  1901,  p.  3194.] 

Section  4  of  the  act  provides  that  it  shall  be  unlawful  under 
like  circumstances  for  any  railroad  company  to  use  any  car  in 
interstate  conmierce  that  is  not  provided  with  secure  grab  irons 
or  hand-holds  in  the  ends  and  sides  of  each  car  for  greater  se- 
curity to  men  in  coupling  and  uncoupling  cars.  It  is  under  this 
act  that  the  declarations  were  filed. 

It  appears  in  evidence  that  on  December  14,  1904,  the  de- 
fendant, the  Litchfield  and  Madison  Railway  Company,  owned 
and  operated  a  railroad  from  Litchfield,  HI.,  to  Madison,  111., 
some  3%  miles  north  of  East  St.  Louis.  At  the  same  time  it 
appears  that  the  Chicago,  Peoria  and  St  Louis  Railway  Com- 
pany owned  and  operated  a  railroad  from  Pekin,  111.,  to  Granite 
City.  The  southern  terminal  of  the  latter  road  is  a  short  dis- 
tance from  East  St  Louis.  The  Chicago,  Peoria  and  St.  Louis 
Railway  Company  also  owns  a  track  from  Madison  to  East  St 
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Louis,  over  which  all  freiglit  cars  destined  for  interstate  com* 
merce  between  tlie  road  of  the  Litchfield  and  Madison  Company 
to  points  in  Missouri  are  hauled  by  the  Chicago,  Peoria  and  St. 
Louis  Railway  Company. 

The  arriving  southbound  trains  of  the  Litchfield  and  Madi- 
son road  are  taken  by  the  Chicago,  Peoria  and  St.  Louis  Rail- 
way, or  by  its  engines,  to  East  St.  Louis,  and  there  are  deliv- 
ered to  the  St.  Louis  Bridge  and  Terminal  Company,  which  is 
an  ordinary  terminal  railroad  company  between  trunk  lines 
operated  across  the  St  Louis  Bridge  between  East  St  Louis, 
111.,  and  St  Louis,  Mo.  It  appears  also  that  the  Illinois  Cen- 
tral Railroad  Company  uses  the  track  of  the  Chicago,  Peoria 
and  St.  Louis  Railway  Company  between  Madison  and  East 
St  Louis.  This  statement  of  facts  applies  to  the  date  in  ques- 
tion, December  14,  1904. 

On  the  date  just  mentioned  two  8-wheel  coal  cars  were  de- 
livered by  the  Litchfield  and  Madison  Company  at  Madison 
to  the  Chicago,  Peoria  and  St  Louis  Railway  Company  for 
hauling  to  East  St.  Louis,  destined  for  delivery  to  the  Terminal 
Company,  and  loaded  with  coal  consigned  to  points  in  Missouri, 
and  the  cars  were  actually  afterwards  moved  from  Illinois  to 
Missouri,  pursuant  to  the  terms  of  the  bills  of  lading.  One  of 
these  cars  had  a  defective  broken  coupling,  which  would  not 
work  automatically  or  without  going  between  the  cars.  On  tlie 
other  one  the  grab  iron,  which  is  a  support  some  24  inches  long, 
fastened  onto  the  end  of  the  car,  designed  to  aid  the  brakeman 
to  loosen  the  knuckle  of  the  coupling  joint,  had  been  broken  or 
torn  off,  so  as  to  leave  only  a  small  portion  of  one  end  of  the 
iron  remaining  on  the  door.  These  cars  were  inspected  by 
agents  of  the  Interstate  Commerce  Commission  at  Madison  and 
also  at  East  St.  Louis,  and  the  Terminal  Company  thereupon 
repaired  them  on  December  15,  1904,  and  then  transported 
them  into  Missouri. 

The  only  question  presented  is  whether  the  defendants  are 
jointly  liable  under  the  acts  of  Congress  for  hauling  or  per- 
mitting to  be  hauled  or  used  on  the  line  from  Madison  to  East 
St.  Louis  these  cars  in  the  condition  described.  It  clearly  ap- 
I>ear3  that  the  line  upon  which  tliey  were  so  hauled  belonged 
entirelv  to  the  Chicago,  Peoria  and  St.  Louis  Railway  Com- 
11  L  C.  C.  Rep. 


702  II^TEKSTATE  COMMERCE  KEPOKTS. 

paiiy,  and  that  the  hauling  was  done  entirely  by  that  company, 
the  Litchfield  and  Madison  Company  having  nothing  to  do 
with  the  cars  after  they  were  stopped  at  Madison  and  delivered 
to  the  Chicago,  Peoria  and  St.  Louis  Railway  Company,  as 
herein  stated.  Under  the  case  of  Chaffee  v.  United  States,  18 
Wall.  518,  538,  21  L.  ed.  908,  911,  I  am  of  opinion  that  judg- 
ment can  be  rendered  against  both  or  either  of  the  companies 
under  these  declarations.  It  also  appears  clearly  that  the  Litch- 
field and  Madison  Company  is  not  within  the  terms  of  the  act 
in  this  particular  case,  because  the  haul  shown  was  that  of  the 
other  company  alone,  and  that  no  judgment  should  be  taken 
against  it  for  the  penalty  provided,  but  that  the  plaintiffs  should 
recover  the  prescribed  penalty  of  $100  in  each  case,  with  costs^ 
against  the  Chicago,  Peoria  and  St  Louis  Railway  Company 
only.    Judgment  is  ordered  accordingly. 

11  I.  0.  C.  Rbp. 
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ACTION. 

A  case  before  the  Commission  involving  alleged  discrimination  in 
furnishing  cars,  and  demanding  reparation,  is  not  barred,  under  section 
9  of  the  Act,  by  the  previous  institution  in  the  State  court  of  a  suit 
for  damages  between  the  same  parties,  based  on  such  discrimination. 
Gallogly  v.  Cincinnati,  H.  d  D.  R,  Co.  1. 

ACT  TO  REGULATE  COMMERCE.  See  also  Rates. 
Construction  of  section  one. 

Hastings  Malting  Co.  v.  Chicago,  M.  d  8t.  P.  R,  Co.  675. 
Constriction  of  section  two. 

City  das  Co.  v.  Baltimore  d  0.  R.  Co,  379. 

Capital  City  Oas  Co.  v.  Central  Vermont  R.  Co.  104. 
Construction  of  section  three. 

Red  Rock  Fuel  Co.  v.  Baltimore  d  0.  R.  Co.  438. 

Ooodhue  v.  Chicago  Great  Western  R.  Co.  683. 

Hastings  Malting  Co.  v.  Chicago,  M.  d  8t.  P.  R.  Co.  675. 
Constrlction  of  section  four. 

Rock  Hill  Buggy  Co.  v.  Southern  R.  Co.  229. 

Goodhue  v.   Chicago  Great   Western  R.   Co.  683. 

Hastings  Malting  Co.  v.  Chicago,  M.  d  Bt,  P.  R,  Co.  675. 

Farrar  v.  Southern  R,  Co.  640. 
Construction  of  section  six. 

Wylie  V.  Northern  P.  R.  Co.  145. 
Construction  of  section  nine. 

Gallogly  v.  Cincinnati^  H.  d  D.  R.  Co.  1. 

ADVANCES  IN  FREIGHT  RATES. 

1.  Rates  in  force  on  freight  articles  from  St.  Louis,  Mo.,  to  Texa9 
oommon  points  prior  to  March  15,  1903,  afforded  reasoaable  compensa- 
tion to  the  carriers,  and,  as  they  had  been  in  effect  for  a  long  period,  and 
the  material  advances  of  such  rates  on  that  date  were  made  through  con- 
certed action  of  the  carriers,  justification  for  the  advances  should  be 
clearly  shown ;  but  this  is  a  general  investigation,  in  which  no  complain- 
ant is  demanding  relief  from  some  particular  rate,  and  no  particular 
rates  have  been  investigated,  and  it  does  appear,  moreover,  that  the  finan- 
cial   condition  of  the  respondents — especially  those  operating  in  Texas, — 
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is  not  favorable.  While  impressed  with  the  belief  that  these  advances 
in  rates  are  improper,  the  Commission  does  not  feel  warranted  in  making 
an  order  condemning  such  advances  in  this  proceeding.  Re  Class  d 
Commodity  Rates  from  8t.  Louis  to  Texas  Common  Points,  238. 

2.  Statement  showing  advances  in  rates  on  cattle  in  carloads,  from  points 
in  Texa.H.  Indian  and  Oklahoma  Territories,  Kansas,  Colorado,  and  New 
Mexico.     Cattle  Raisers*  Asso.  of  Texas  v.  Missouri,  K,  d  T,  R,  Co,  353. 

3.  Defendants'  advances  in  live-stock  rates  during  1003,  as  shown  in 
the  appendix,  were  unjust  and  unreasonable,  and  the  present  rates  are 
unjust  and  unreasonable  to  the  extent  of  such  advances.  Cattle  Raisers^ 
Asso.  of  Texas  v.  Miftsouri,  K,  d  T.  R,  Co.  296. 

4.  The  advance  in  freight  rates  upon  lumber  from  Dalton,  Ga.,  to  points 
in  Virginia  on  the  Norfolk  and  Western  lines,  between  Bristol,  Tenn.,  and 
Roanoke,  Va.,  and  between  Bluefield,  W.  Va.,  and  Kenova,  W.  Va.,  which 
were  made  in  1901  and  1903,  are  unreasonable  and  unjust,  and  the  rates 
shouhl  not  exceed  those  in  force  before  the  advances  were  made  effective 
Farrar  v.  Southern  R.  Co.  040. 

AIR  BRAKKS.    See  Safety  Appliance  Act. 

ARMOUR  CARS.     See  Refkigeratob  Cabs. 

BEER. 

RaU»s  on.     Cutter  v.  Atchison,  T.  d  8.  F.  R.  Co,  689. 

BOOKCASES. 

RaU's  on.     GloheWernicke  Co,  v.  Baltimore  d  O,  8.  W,  R.  Co,  159,  160. 

BUFFALO. 

Table  showing  total  receipts  of  flour  and  grain  at  Buffalo  from  1873 
to  1904.  Re  Differential  Freight  Rates  To  and  From  North  Atlantic  Ports, 
54. 

BUGGIES. 

Rates  on.     Rock  Hill  Buggy  Co.  v.  8outhem  R.  Co,  229. 

CANNED  GOODS. 

Rates  on.     Charlotte  Shippers   Asso.  v.  8outhern  R.  Co.  113.  114,  115. 
Davenport  v.  Southern  R.  Co.  050. 

CARLO  A  as. 

1.  Whi]«»  carriers  may  lawfully  establish  carload  and  less  than  carload 
rates  on  cotton,  with  a  reasonable  dilTerence  between  the  two  rates,  and 
a  r«Ms«miibIe  carload  miniinuni  securing  to  shippers  generally  the  lower 
carl«^ji<l  ratos.  it  does  not  follow  that  they  are  bound  to  do  so.  much  less 
tliat  they  can  be  retjuircd  to  establish  a  diflferential  based  upon  an  unusual 
earlojul  minimum.  Planters*  Compress  Co.  v.  Cleveland,  C,  C,  d  8t,  L, 
R.  Co.  382. 
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2.  Defendant's  refusal  to  grant  lower  rates  on  cotton  in  carloads  of 
45,000  pounds  or  more  is  not  a  violation  of  the  regulating  statute. 
Id, 

3.  Defendant's  tracks  in  Providence,  R.  I.,  are  so  located  that  compet- 
itors of  complainant  occupying  places  of  business  abutting  on  its  Canal 
Street  Yard  arc  able  to  unload  carloads  of  fresh  meat  directly  into  their 
warehouses;  and  the  privilege  of  unloading  meat  in  that  yard  was  form- 
erly accorded  to  complainant,  whose  storehouse  is  across  the  canal  and 
about  300  feet  from  the  railroad  yard;  but  such  privilege  to  complain- 
ant was  recently  withdrawn.  Denial  of  such  privilege  entails  the  hauling 
of  complainant's  meat  from  another  yard  about  half  a  mile  distant, 
and  damages  his  business  from  $20  to  $100  per  car.  Held,  that  com- 
plainant is  thereby  subjected  to  undue  prejudice.  Miner  v.  2Vetr  York, 
N.  H.  d  H.  R,  Co,  422. 

4.  The  application  by  defendants  of  uniform  rates  on  cotton  in  any 
quantity,  and  their  refusal  to  concede  lower  rates  based  upon  car  loadings, 
was  not  in  violation  of  the  regulating  statute.  Planters*  Compress  Co, 
V.  MissouH,  K.  d  T.  R.  Co.  606. 

CARRIERS.     Duties  as  to  Refrigeration,  sec  Refbigebatob  Cabs. 

CARS. 

1.  Defendants'  established  charge  of  $1  per  day  for  car  demurrage, 
held  upon  the  record  to  be  just  and  reasonable.  T.  M,  Kehoe  d  Co.  v. 
Charleston  d  W.  C.  R.  Co.  166. 

2.  During  performance  of  transportation  the  car  is,  to  every  practical 
intent,  the  car  of  the  railroad  company  using  it,  and  its  measure  of  re- 
sponsibility as  to  the  sufficiency  of  the  car  is  the  same,  whether  it 
obtains  the  car  by  purchase  or  by  lease.  Re  Charges  for  Transportation 
and  Refrigeration  of  Fruit  Shipped  from  Points  on  the  Pere  Marquette 
and  Michigan  Central  Railroads,  129. 

3.  Defendant's  refusal  to  furnish  to  complainants  cars  for  interstate  ship- 
ments of  corn  from  Leispic,  Ohio,  while  it  contemporaneously  furnished 
to  complainants'  competitors  cars  for  like  shipments,  was  unlawful 
discrimination.     Oallogly  v.  Cincinnati,  H.  d  D.  R.  Co.  1. 

4.  A  case  before  the  Commission  involving  alleged  discrimination  in 
furnishing  cars,  and  demanding  reparation,  is  not  barred,  under  section  9 
of  the  Act,  by  the  previous  institution  in  the  State  court  of  a  suit  for 
damages  between  the  same  parties  based  on  such  discrimination.     Id. 

5.  In  September,  October,  and  November.  1905,  defendant  unjustly  dis- 
criminated, in  furnishing  cars  for  hay  and  grain  shipments,  against  the 
complainant  and  in  favor  of  other  shippers,  including  the  operators  of  an 
elevator.     Eaton  v.  Cincinnati,  H.  d  D.  R.  Co.  619. 

CASES  CITED. 

Artz  V.  Seaboard  Air  Line  Co.  11  I,  C.  C.  Rep.  458,— cited  on  p.  474. 

Behlmer  Case,  175  U.  S.  648.  44  L.  ed.  309,  20  Sup.  Ct.  Rep.  209.-- 
cited  on  p.  128. 

11  I.  C.  C.  Rep.— 45. 
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Blackman  Cases,  10  I.  C.  C.  Rep.  352,— cited  on  p.  171. 
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C.  A.  290,  31  U.  S,  App.  252,  67  Fed.  35,— cited  on  pp.  451,  454,  577. 
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Central  Stock  Yards  Co.  v.  Louisville  d  N.  R.  Co.  63  L.  R.  A.  213,  55 
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Chaffee  v.  United  States,  18  Wall.  518,  21  L.  ed.  908,— cited  on  p.  702. 
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cited  on  pp.  128,  556. 
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Hutchinson  Salt  Case,  10  1.  C.  C.  Rep.   1, — cited  on  p.   154. 

Interstate  Commerce  Commission  v.  Alabama  Midland  R.  Co.  168  U.  8. 
144,  42  L.  ed.  414,  18  Sup.  Ct.  Rep.  45,— cited  on  p.  106. 

Interstate  Commerce  Commission  v.  Chicago,  B.  d  Q.  R.  Co.  186  U.  8. 
320,  46  L.  ed.  1182,  22  Sup.  Ct.  Rep.  824,— cited  on  p.  279. 

Interstate  Commerce  Commission  v.  Ijouisville  d  N.  R.  Co.  118  Fed. 
613,— cited  on  p.  381. 

Interstate  Stock-Yards  Co.  v.  Indianapolis  Union  R.  Co.  90  Fed.  481, — 
cited   on  p.  454. 

Johnson  v.  Southern  P.  Co.  196  U.  S.  1,  49  L.  ed.  363,  25  Sup.  Ct.  Rep. 
168, — cited  on  p.  697. 

Kemble  v.  Boston  d  A.  R.  Co.  8  I.  C.  C.  Rep.  110,— cited  on  p.  65. 

Kemble  v.  Lake  Shore  d  M.  8.  R.  Co.  5  I.  C.  C.  Rep.  166,— cited  on 
p.  78. 
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Kentucky  d  I.  Bridge  Co.  v.  Louisville  d  N.  R.  Co,  2  L.  R.  A.  288,  2 
Inters.  Com.  Rep.  351,  37  Fed.  567,— cited  on  p.  580. 

Little  Rock  d  M,  R.  Co.  v.  8t.  Louis  d  8.  W.  R.  Co.  26  L.  R.  A.  192, 
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776, — cited  on  p.  680. 
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Re  Export  Trade  of  Boston,  1  I.  C.  C.  Rep.  24,  1  Inters.  Com.  Rep.  26, — 
cited  on  p.  65. 

Re  Relative  Rates  upon  Export  d  Domestic  Traffic,  8  I.  C.  C.  Rep. 
214, — cited  on  p.  410. 
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Savannah  Bureau  of  Freight  d  Transportation  y.  Charleston  d  Savannah 
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Southwark,  The,  19  U.  S.  1,  48  L.  ed.  65,  24  Sup.  Ct.  Rep.  1,— €ited 
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Troy  Case,  168  U.  S.  144,  42  L.  ed.  414,  18  Sup.  Ct,  Rep.  45,— cited 
on  p.   128. 

United  States  v.  E.  C.  Knight  Co.  156  U.  S.  1,  39  L.  ed.  325,  15 
Sup.  Ct.  Rep.  249,— cited  on  p.  463. 

Wight  V.  United  States,  167  U.  S.  512,  42  L.  ed.  258,  17  Sup.  Ct 
Rep.  822, — cited  on  pp.  106,  154,  379. 

Wilmington  Case,  124  Fed.  624,— cited  on  p.  128. 

Wisconsin,  M.  d  P.  R.  Co,  v.  Jacohsom^  179  U.  S.  287,  45  L.  ed.  194, 
21  Sup.  Ct.  Rep.  115,— cited  on  p.  453. 

CATTLE. 

Rates  on.  Re  Freight  Rates  between  Memphis  and  Points  in  Arkanmu, 
193,    194. 

CLASSIFICATION  OF  RATES.    See  Schedules  ob  TAEiFrs. 

COAL. 

Rates  on.    City  Gas  Co.  v.  Baltimore  d  O.  R.  Co.  371. 

Re  Class  d  Commodity  Rates  from  St.  Louis  to  Texas  Common  Points, 
242. 

Hastings  Malting  Co.  v.  Chicago,  M.  d  8t.  P,  R.  Co.  675. 

Discrimination  in  fixing  rates  on.  Capital  City  Gas  Co.  v.  Central 
Vermont  R.  Co.  104. 

COFFEE.  » 

Rates  on.      Charlotte  Shippers'  Asso.  v.  Southern  R.  Co.  113,  114,  115. 

COMMERCE. 

A  State  has  jurisdiction  to  enact  that  carriers  of  coal  therein  shall 
provide  track  connections  with  all  mines  within  its  borders,  but  the  power 
of  the  State  in  that  respect  arises  from  its  authority  over  State  commerce, 
and  does  not  constitute  any  limitation  upon  the  exclusive  power  of 
Congress  to  regulate  interstate  commerce.  Red  Rock  Fuel  Co.  y.  Baltinwre 
d  0.  R.   Co.  438. 

COMPRESSED  COTTON. 

Rates  on.  Re  Freight  Rates  between  Memphis  and  Points  in  Arkansas, 
180,   202. 

CONNECTING  CARRIERS.    See  also  Thbouoh  Rates. 

1.  The  carrier  is  not  obliged  to  forward  by  a  cheaper  route  where  he 
follows  the  instruction  given  by  the  shipper,  and  an  order  in  favor  of 
the  complaining  shipper  cannot  be  issued  where  the  testimony  does  not 
indicate  what  instructions  were  actually  given.  De%tey  Bros.  Co.  v.  Balti- 
more d  0.  R.  Co.  481. 

2.  Where  a  carrier,  contrary  to  positive  instructions  from  the  shipper, 
routes  a  car  by  an  indirect  and  expensive  route,  or,  without  any  instruc- 
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lions,  sends  the  car  by  the  longer  route  so  as  to  burden  the  shipper  with 
needless  expense,  such  action  is  prima  facie  unjust  and  unreasonable,  and 
constitutes  a  fair  basis  for  an  order  of  reparation.     Id. 

3.  The  fact  that  the  reconsignment  rate  is  sometimes  the  same  as 
I  lie  proportion  of  the  through  rate  does  not  warrant  an  inference  of  illegal 
conduct,  or  support  a  charge  of  unjust  discrimination.  8t.  Louis  Hay  d 
drain  Co.  v.   Illinois  Cent.  R.  Co.  486. 

4.  The  fact  that  through  rates  are  less  than  the  sum  of  in  and  out 
rsites  is  not  of  itself  a  valid  ground  of  objection,  nor  is  it  unlawful 
:'or  defendants  to  maintain  reconsignment  rates  which  are  higher  in  some 
cases  than  their  proportion  of  through  rates.    Id. 

<  ORN. 

Rates  on.  Re  Rates  on  Corn  and  Corn  Products  from  Missouri  River 
I'oints  to  Points  in   Washington,  Oregon,  and  California,  212. 

Re  Rates  on  Corn  and  Corn  Products  from  Missouri  River  Points  %o 
Points  in  Texas,  220. 

Re  Rates  on  Corn  and  Com  Products  from  Missouri  River  Points  to 
Points  in  Louisiana,  227. 

Table  showing  exports  of  corn  through  the  ports  of  Boston,  New  York, 
Philadelphia,  and  Baltimore  from  1878  to  1904.  Re  Differential  Freight 
Rates  To  and  From  North  Atlantic  Ports,  31. 

Table  showing  exports  of  com  from  the  ports  of  Montreal,  Portland, 
Boston,  New  York,  Philadelphia,  Baltimore,  Norfolk,  Newport  News,  New 
Orleans,  and  Galveston  from  1878  to  1904.  Re  Differential  Freight  Ratea 
To  and  From  North  Atlantic  Ports,  38. 

CORS  MEAL. 

Rates  on.  Re  Rates  on  Corn  and  Com  Products  from  Missouri  River 
Points  to  Points  in  Texas,  220. 

CORN  PRODUCTS. 

Rates  on.  Re  Rates  on  Com  and  Com  Products  from  Missouri  River 
Points  to  Points  in  Washington,  Oregon,  and  California,  212. 

COTTON. 

Rates  on.  Re  Freight  Rates  between  Memphis  and  Points  in  Arkaname, 
180. 

Planters*  Compress  Co.  v.  Cleveland,  C.  C.  d  8t.  L.  R.  Co.  382. 

Kindel  v.  Boston  d  A.  R.  Co.  495. 

Planters'  Compress  Co.  v.  Missouri  K.  d  T.  R.  Co.  606. 

COTTON-PIECE  GOODS. 

Rates  on.     Kindel  v.  Boston  d  A.  R.  Co,  503. 

COTTON  SEED. 

Rates  on.  Re  Freight  Bates  between  Memphis  and  Points  in  Arkanaae, 
180. 


710  INDEX. 

DEMURRAGE. 

Defendants'  established  charge  of  $1  per  d&j  for  ear  demurrage,  held 
upon  the  record  to  be  just  and  reasonable.  T.  M.  Kehoe  d  Co.  ▼.  Charles 
ion  <t-  W.  C.  R.  Co.  166. 

DENIMS. 

Rates  on.     Kindel  v.  Boston  d  A,  R.  Co.  409. 

DEPOT.    See  Live-Stock  Depot. 

DIFFERENTIALS.     See  Rates. 

DISCRIMINATION. 

1.  An  arrangement  between  a  railway  company,  stage  transporta- 
tion company,  and  a  hotel  association  under  which  coupon  tickets  are 
issued,  covering  transportation  and  hotel  charges,  constitutes  and  effects 
an  undue  and  unreasonable  preference  and  advantage  to  the  favored  trans- 
portation company  and  hotel  association,  and  subjects  complainant, 
who  operates  a  stage  line,  as  well  as  the  passengers,  to  undue  and  unrea- 
sonable prejudice  and  disadvantage.     Wylie  v.  Northern  P.  R,  Co,  145. 

2.  Defendant's  refusal  to  furnisli  to  complainants  cars  for  interstate 
shipments  of  corn  from  Leipsic,  Ohio,  while  it  contemporaneously  furn- 
ished to  complainants'  competitors  cars  for  like  shipments,  was  unlawful 
discrimination.     Gallogly  v.  Cincinnati,  H.  d  D.  R.  Co.   1. 

3.  A  case  before  the  Commission  involving  alleged  discrimination  in  furn- 
ishing cars,  and  demanding  reparation,  is  not  barred  under  section  9  of 
the  Act,  by  the  previous  institution  in  the  State  cour*  of  a  .suit  for  dam- 
ages between  the  same  pr.rties,  based  on  such  discrimination.     Id. 

4.  An  unlawful  discrimination  is  made  by  the  charging  of  a  given  sum 
for  rail  transportation  to  Gardiner,  Mont.,  and  return  only,  and  the 
acceptance  of  a  smaller  sum  for  the  rail  transportation  when  the  passenger 
goes  by  stage  to  points  in  or  through  Yellowstone  Park,  with  or  without 
hotel  accommodations  therein,  the  service  performed  by  the  railway  com- 
pany being  the  same  in  each  case.     Wylie  v.  Northern  P.  R.  Co.  145. 

.5.  It  is  the  duty  of  the  defendant  railway  company  to  so  conduct  and 
control  its  operations  relating  to  the  transportation  of  passengers  to 
Yellowstone  Park  as  to  afford  such  passengers  full  and  equal  opportunity 
at  the  terminus  of  its  line  at  Gardiner,  and  elsewhere,  to  select  the  stage 
line  or  other  agency  they  may  desire  to  use  for  touring  the  Park,  and 
the  places  and  manner  of  entertainment  therein.     Id. 

6.  Tliere  is  no  such  competitive  relation  between  fresh  meat  and, 'for 
example,  fresh  fruit  that  it  is  of  necessity  undue  discrimination  to  accord 
a  privilege  to  the  one  commodity  which  is  refused  to  the  other.  Miner 
V.  Nen-  York,  N.  H.  d  H.  R.  Co.  422. 

7.  Defendant's  tracks  in  Providence,  R.  I.,  are  so  located  that  competi- 
tors of  complainant  occupying  places  of  business  abutting  on  its  Canal 
Street    Yard    are    able   to    unload    carloads    of   fresh    meat   directly    into 
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their  warehouses;  and  the  privilege  of  unloading  meat  in  that  yard  was 
formerly  accorded  to  complainant,  whose  storehouse  is  across  the  canal 
and  about  300  feet  from  the  railroad  yard,  but  such  privilege  to  complain- 
ant was  recently  withdraw^n.  Denial  of  such  privilege  entails  the  hauling 
of  complainant's  meat  from  another  yard  about  half  a  mile  distant,  and 
damages  his  business  from  $20  to  $100  per  car.  Held,  that  complainant 
is  thereby  subjected  to  undue  prejudice.     Id. 

8.  Carriers  must  conduct  and  manage  their  business  under  the  re- 
quirements and  prohibitions  of  the  regulating  statute,  and  undue  dis- 
criminations cannot  be  justified  by  the  fact  of  long-standing  agreements 
with  favored  mine  operators  and  other  shippers;  nor  is  it  a  defense 
to  the  charge  of  discrimination  that  the  facilities  provided  the  favored 
persons  may  be  withdrawn  at  the  will  of  the  one  who  grants  them. 
Red  Rock  Fuel  Co.  v.  Baltimore  d  0.  R.  Co.  438. 

9.  An  unlawful  discrimination  is  made  between  complainant  and  other 
more  favored  shippers,  which  amounts  to  undue  and  unreasonable  pref- 
erence by  defendant  of  itself,  where  defendant  declines  to  permit  a  side- 
track connection  between  its  line  and  a  switch  or  side  track  to  com- 
plainant's coal  mine  in  the  Fairmont  District  of  West  Virginia,  for  the 
purpose  of  receiving  interstate  shipments  of  coal  from  its  mine,  while 
at  the  same  time  it  provides  and  maintains  side  track  connections  for 
other  mines  in  that  district  from  which  large  quantities  of  coal  are 
shipped  to  interstate  destinations,  and  controls,  through  ownership  of 
capital  stock,  large  coal-mining  enterprises  in  the  Fairmont  District. 
Id. 

10.  Although  shippers  cannot  compel  carriers  to  stop  a  commodity  in 
transit  for  treatment  or  reconsignment,  the  carriers  in  granting  such 
a  privilege  must  not  discriminate,  fit.  Louis  Bay  d  Chrain  Co.  v.  Mobile 
d  0.  R.  Co.  90. 

11.  By  railroads  against  steamboat  line,  in  refusing  to  make  a  joint 
rate  with  it  while  making  such  joint  rate  with  its  competitor.  Re  Alleged 
Unlawful  Discrimination  against   the  Enterprise  Transp.  Co.  587. 

In  furnishing  cars.     Eaton  v.  Cincinnati,  B.  d  D.  R.  Co.  619. 

In  side  track  conneetions.  Red  Rock  Fuel  Co.  v.  Baltimore  d  0.  R. 
Co.  438. 

Between  industries.     Capital  City  Oas  Co.  v.  Central  Vermont  R.  Co.  104. 

Between  places.     Deirey  Bros.  Co.  v.  Baltimore  d  0.  R.  Co.  475. 

Weil  V.  Pennsylvania  R.  Co.  627. 

Farrar  v.  Southern  R.  Co.  632. 

A.  J.  Phillips  Co.  v.  Grand  Trunk  Western  R.  Co.  659. 

Hastings  Malting  Co.  v.  Chicago,  M.  d  St.  P.  R.  Co.  675. 

Menasha  Wooden  Ware  Co.  v.  Atchison,  T.  d  8.  F.  R.  Co.  666. 

Goodhue  v.  Chicago  Great  Western  R.  Co.  683. 

See  also  DrFKEKKXTiALS ;  heading  Discrimination  between  Places,  under 
title  Rates. 

Between  coniniodities.     Miner  v.  Neic  York,  .V.  H.  d  H.  R.  Co.  422. 

Menasha  v.  .Atchison,  T.  d  8.  F.  R.  Co.  666. 


712  INDEX. 

Glohe-Wernicke  Co.  v.  Baltimore  d  0.  8.  W.  R.  Co.  156. 

See  also  beading  Discrimination  between  Commodities,  under  Utle,  Ratib. 

DISTRICT  COURT  DECISIONS. 

1.  The  safety  appliance  acts  apply  to  cars  while  being  used  in  a 
switching  movement.  United  States  v.  Pittsburgh,  C.  C.  d  8t.  L.  R. 
Co.  (U.  S.  Dist.  Ct.  S.  D.  O.)  696. 

2.  In  an  action  brought  jointly  against  two  or  more  railroad  companies 
to  recover  the  statutory  penalty  specified  in  the  safety  appliance  acts, 
judgment  may  be  rendered  against  any  one  of  the  defendants  when 
the  proof  shows  that  suca  denfendant  has  violated  the  statutes.  United 
States  V.  Chicago,  P.  d  St.  L.  R.  Co.  (U.  8.  Dist.  Ct.  8.  D.  111.)  698. 

3.  When  a  railroad  company  hauls  over  its  line  a  car  having  a  defect 
covered  by  the  safety  appliance  acts  it  is  liable  for  the  penalty  provided 
by  said  statutes.     Id. 

DRILLS   (COTTON  CLOTH). 
Rates  on.    Kindel  v.  Boston  d  A.  R.  Co,  499. 

DUCK  (COTTON  CLOTH). 
Rates  on.    Kindel  v.  Boston  d  A.  R.  Co.  499. 

ELEVATORS. 

In  September,  October,  and  November,  1905,  defendant  unjustly  dis- 
criminated, in  furnishing  cars  for  hay  and  grain  shipments,  against  the 
complainant  and  in  favor  of  other  shippers,  including  the  operators  of  an 
elevator.    Eaton  v.  Cincinnati,  H.  d  D.  R.  Co.  619. 

EXPORTS. 

Table  showing  total  value  of  all  exports  through  the  ports  of  Boston, 
New  York,  Philpdelphia,  and  Baltimore  from  1878  to  1904.  Re  Differen- 
tial Freight  Rates  To  and  From  North  Atlantic  Ports,  50. 

Table  showing  exports  of  provisions  through  Boston,  New  York,  Phila- 
delphia, and  Baltimore  from  1878  to  1904.  Re  Differential  Freight  Rates 
To  and  From  North  Atlantic  Ports,  47. 

Table  showing  exports  through  Boston,  New  York,  Philadelphia,  and 
Baltimore  from  1878  to  1904.  Re  Differential  Freight  Rates  To  and  From 
North  Atlantic  Ports,  45. 

Table  showing  exports  from  the  ports  of  Montreal,  Portland,  Boston, 
New  York,  Philadelphia,  Baltimore,  Norfolk,  Newport  News,  New  Orleans, 
and  Galveston  from  1878  to  1904.  Re  Differential  Freight  Rates  To  tmd 
From  North  Atlantic  Ports,  38. 

Table  showing  exports  through  the  ports  of  Boston,  New  York,  Phila- 
delphia, and  Baltimore  from  1878  to  1904.  Be  DiffermUial  Freight  Mtatm 
To  and  Fnm  Ifiirth  Atlantic  Ports,  31. 
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FACILITIES.    See  also  Cabs;  Refbigebatob  Cabs. 

1.  Railroad  companies  are  required  at  common  ]aw  to  furnish  suitable 
facilities  for  the  conduct  of  the  business  in  which  they  engage,  and  it  fol- 
lows that  the  respondent  railroad  companies,  holding  themslves  out  as 
carriers  of  perishable  fruit,  must  provide  the  necessary  refrigerator  cars 
for  the  transportation  of  that  traffic.  Re  Charges  for  Transportation  and 
Refrigeration  of  Fruit  Shipped  from  Points  on  the  Pere  Marquette  and 
Michigan  Central  Railroads,  129. 

2.  Defendant's  tracks  in  Providence,  R.  I.,  are  so  located  that  com- 
petitors of  complainant  occupying  places  of  business  abutting  on  its  Canal 
Street  Yard  are  able  to  unload  carloads  of  fresh  meat  directly  into  their 
warehouses ;  and  the  privilege  of  unloading  meat  in  that  yard  was  formerly 
accorded  to  complainant,  whose  storehouse  is  across  the  canal  and  about 
300  feet  from  the  railroad  yard ;  but  such  privilege  to  complainant  was  re- 
cently withdrawn.  Denial  of  such  privilege  entails  the  hauling  of  com- 
plainant's meat  from  another  yard  about  half  a  mile  distant,  and  damages 
his  business  from  $20  to  $100  per  car.  Held,  that  complainant  is  thereby 
subjected  to  undue  prejudice.     Miner  v.  New  York,  N.  H.  d  H.  R.  Co.  422. 

3.  Carriers  must  conduct  and  manage  their  business  under  the  require- 
ments and  prohibitions  of  the  regulating  statute,  and  undue  discrimina- 
tions cannot  be  justified  by  the  fact  of  long-standing  agreements  with 
favored  mine  operators  and  other  shippers;  nor  is  it  a  defense  to  the 
charge  of  discrimination  that  the  facilities  provided  the  favored  persons 
may  withdraw  at  the  will  of  the  one  who  grants  them.  Red  Rock  Fuel 
Co.  V.  Baltimore  d  0.  R.  Co.  438. 

4.  An  unlawful  discrimination  is  made  between  complainant  and  other 
more  favored  shippers,  which  amounts  to  undue  and  unreasonable  prefer- 
ence by  defendant  of  itself,  where  defendant  declines  to  permit  a  side- 
track connection  between  its  line  and  a  switch  or  side  track  to  complain- 
ant's coal  mine  in  the  Fairmont  District  of  West  Virginia,  for  the  pur- 
pose of  receiving  interstate  shipments  of  coal  from  its  mine,  while  at  the 
same  time  it  provides  and  maintains  side  track  connections  for  other 
mines  in  that  district  from  which  large  quantities  of  coal  are  shipped 
to  interstate  destinations,  and  controls,  through  ownership  of  capital 
stock,  large  coal-mining  enterprises  in  the  Fairmont  District.    Id. 

FLOUR. 
Rates  on  Charlotte  Shippers*  Asso.  v.  Southern  R,  Co.  114,  116. 

5.  J.  d  8.  Cannon  v.  Mobile  d  O.  R.  Co.  639. 
J.  W.  Moran  d  Son  v.  Missouri  P.  R.  Co.  598. 
Davenport  v.  Southern  R.  Co.  660. 

Table  showing  exports  of  flour  through  Boston,  New  York,  Philadelphia, 
and  Baltimore  from  1878  to  1904.  Re  Differential  Freight  Rates  to  and 
from  North  Atlantie  Ports,  45. 
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FOREIGN  CARS. 

During  performance  of  transportation  the  car  is,  to  every  practical  in- 
tent,  the  car  of  the  railroad  company  using  it,  and  its  measure  of  respon- 
rtibility  us  to  the  sutliciency  of  the  car  is  the  same,  whether  it  obtains  the 
car  by  purchase  or  by  lease.  Re  Charges  for  Transportation  and  Refriyer- 
ation  of  Fruit  Shipped  from  Points  on  the  Pere  Marquette  and  Michigan 
Central  Railroads,  129. 

FREIGHT  YARDS. 

1.  There  is  no  such  competitive  relation  between  fresh  meat  and,  for 
example,  fresh  fruit,  that  it  is  of  necensity  undue  discrimination  to  ac- 
cord a  privilege  to  the  one  commodity  which  is  refused  to  the  other. 
Miner  v.  Xcw  York,  N.  //.  d  H.  R.  Co.  422. 

2.  Defendant's  tracks  in  Providence,  R.  I.,  are  so  located  that  com- 
petitors of  cumplnlnant  occupying  places  of  business  abutting  on  its  Canal 
Street  Yard  are  able  to  unload  carloads  of  fresh  meat  directly  into  their 
warehouses;  and  the  privilege  of  unloading  meat  in  that  yard  was  for- 
merly accorded  to  complainant,  whose  store  house  is  across  the  canal  and 
al>out  300  feet  from  the  railroad  yard:  but  such  privilege  to  complainant 
was  recently  withdrawn.  Denial  of  such  privilege  entails  the  haulin;;  of 
complainant's  meat  from  another  yard  about  half  a  mile  distant,  and 
damages  his  business  from  $20  to  $100  per  car.  Held,  that  complainadt 
is  thereby  subjected  to  undue  prejudice.     Id. 

GAS  COAL. 

Rates  on.     City  Gas  Co.  v.  Baltimore  d  0.  R.  Co.  371. 

GRAIN. 

Rates  on.     Charlotte  Shippers'  Asso.  v.  Southern  R.  Co.  114,  116. 

Davenport  v.  Southern  R.  Co.  650. 

(loodhue  V.  Chieago  Great  Western  R.  Co.  683. 

Table  showing  exports  of  grain  through  tlie  ports  of  Boston,  New  York, 
Philadelphia,  and  Baltimore  from  1878  to  1004.  Re  Differential  Freight 
Rates  To  and  From  \orth  Atlantic  Ports,  31. 

Table  showing  receipts  of  grain  at  New  York  via  canal  and  rail  yearly 
from  1878  to  1903.  Re  Differential  Freight  Rates  To  and  From  \orth 
Atlantie  Ports,  36. 

Table  showing  exports  of  grain  from  the  ports  of  Montreal,  Portland, 
Boston,  New  York,  Philadelphia,  Baltimore.  Norfolk,  Newport  News,  New 
Orleans,  and  (Jalveston  from  1878  to  1004.  Re  Differential  Freight  RateM 
To  and  From  \orth  Atlantie  Ports,  38. 

(i  RAISES. 

Refrigeration  rates.  Re  Charges  for  Transportation  and  Refrigeration 
of  Fruit  Shipped  from  Points  on  the  Pere  Marquette  and  Michigan  C€R- 
tral  Railroads,  133. 
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HAY. 

Rates  on.    8t.  Louis  Hay  d  Grain  Co,  v.  Mobile  d  0.  R.  Oo.  OOl 

Davenport  v.  Southern  R,  Co,  650. 

T,  M,  Kehoe  d  Co,  v.  Evaneville  d  T.  H.  R,  Co,  172. 

Dewey  Bros,  Co,  v.  Baltimore  d  O,  R,  Co,  476. 

HEARING. 

Complainants  allowed  to  apply  for  further  hearing,  where  the  evidence 
relating  to  damages  was  found  to  be  unsatisfactory  and  inconclusive. 
Oallogly  v.  Cincinnati,  H,  d  D,  R.  Co.  1. 

HOGS. 

Rates  on.  Re  Freight  Rates  between  Memphis  and  Points  in  Arkansas, 
193,  194. 

HORSES. 

Rates  on.  Re  Freight  Rates  between  Memphis  and  Points  in  Arkansas, 
193,  194. 

HOTEL  ACCOMMODATIONS. 

1.  It  is  the  duty  of  the  defendant  railway  company  to  so  conduct  and 
control  its  operations  relating  to  the  transportation  of  passengers  to  Yel- 
lowstone Park  as  to  afford  such  passengers  full  and  equal  opportunity  at 
the  terminus  of  its  line  at  Gardiner,  and  elsewhere,  to  select  the  stage 
line  or  other  agency  they  may  desire  to  use  for  touring  the  Park,  and  the 
places  and  manner  of  entertainment  therein.  Wylie  v.  Northern  P,  R, 
Co,  145. 

2.  An  arrangement  between  a  railway  company,  stage  transportation 
company,  and  a  hotel  association,  under  which  coupon  tickets  are  issued, 
covering  transportation  and  hotel  charges,  constitutes  and  effects  an  undue 
and  unreasonable  preference  and  advantage  to  the  transportation  com- 
pany and  hotel  association,  and  subjects  the  complainant,  who  operates  a 
stage  line,  as  well  as  the  passengers,  to  undue  and  unreasonable  prejudice 
and  disadvantage.    Id. 

ICING.    See  Refrioebatob  Cabs. 

IMPORTS. 

Table  showing  total  value  of  all  imports  through  the  ports  of  Boston, 
New  York,  Philadelphia,  and  Baltimore  from  1878  to  1904.  Re  Differ- 
ential Freight  Rates  To  and  From  North  Atlantic  Ports,  52. 

INTERSTATE  COMMERCE. 

1.  When  a  carload  of  hay  destined  to  East  St.  Louis,  111.,  is  delivered 
by  the  carrier  at  a  warehouse  designated  by  the  shipper  or  consignee  prior 
to  arrival  in  that  city,  or  to  the  proper  switching  road,  or  is  placed  upon 
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the  team  track  of  the  carrier  if  no  specific  delivery  is  named,  the  car  has 
been  properly  delivered,  and  the  carrier  may  insist  that  the  conaigne* 
shall  accept  such  delivery;  and  in  case  the  consignee  intercepts  and  sells 
the  carload  while  upon  a  hold  track,  after  arrival  at  East  St.  Louis  but 
before  such  delivery,  he  thereby  accepts  delivery.  If  the  consignee,  in- 
stead of  r(*in()vinj»  the  hay  from  the  car  so  delivered,  sells  it  to  complain- 
ant, and  a  carrier,  upon  an  order  of  the  original  consignee  or  of  com- 
plainant, moves  the  car  to  complainant's  storehouse  in  East  St.  Louis, 
that  is  a  new  and  independent  service  on  reconsignment  performed  en- 
tirely within  the  state  of  Illinois,  of  which  this  Commission  has  no  juris- 
diction :  but  it  is  considered  that  Congress  might,  directly  or  through  the 
Commission,  re(|uire  that  shippers  should  be  allowed  a  certain  time  after 
arrival  in  Kast  St.  Louis  to  designate  the  point  of  delivery  for  interstate 
shipments,  and  that  such  delivery  be  made  accordingly.  8t.  Louis  Hay  d 
Uraiii   f/o.  v.  VhicagOy  B.  d  Q.  R.  Co,  H2. 

2.  It  is  not  within  the  province  of  the  Commission  to  prescribe  the 
method  or  kind  of  refrigeration  charges  which  shall  be  adopted  by  the 
carrier.  Ife  (lianjpH  for  Transportation  and  Refrigeration  of  Fruit  Shipped 
from  Points  on  the  Pere  Marquette  and  Michigan  Central  R^ilrottdB,  120^ 

3.  The  carriers  having  reduced  their  nites  for  refrigeration  charges, 
and  the  Commission  l)eing  without  authority  to  fix  rates  for  the  future, 
an  order  will  not  be  made  at  this  time.    Id. 

4.  Cpon  finding  that  the  defendant's  rates  are  in  many  instances  un- 
reas(mably  high,  the  defendant  is  nnjuired  to  submit  within  thirty  days 
a  r<>vised  schedule  and  put  the  same  in  force  as  provided  by  law;  and  the 
case  is  retained  for  such  further  order  as  may  become  necessary.  Re 
Freight   Rates  between  Memphis  and  Points  in  Arkansas,  180. 

5.  The  res|x>ndents  having  removed  the  differential  of  o  cents  on  com 
meal,  no  order  is  considered  necessary.  Re  Rates  on  Com  and  Com  Prod- 
uols  from  Missouri  River  Points  to  Points  in  Louisiana,  227. 

(1.  This  case,  involving  the  reasonableness  and  justice  of  freight  rates 
from  Chicago,  St.  I^ouis,  jjouisville,  and  other  Ohio  River  and  Mississippi 
River  points,  is  similar  to,  and  was  held  to  await  the  final  disposition 
of,  the  case  of  Wilmington  Tariff  Asso.  v.  CiMnnnati,  P.  d  V.  R.  Oo.  9 
I.  C.  C.  Rep.  118,  in  which  proceeding  the  Commission  entered  an  order 
re(|uiring  correction  of  rates  from  the  same  points  to  Wilmington,  N.  C; 
but  such  order  the  United  States  circuit  court  declined  to  enforce.  During 
the  present  year  the  rates  from  Chicago  to  Ohio  River  crossings  have  been 
materially  reduced  on  shipments  destined  to  southeastern  points,  result- 
ing in  reduction  of  through  rates  from  Chicago  to  Charleston  and  Wilming- 
ton. Held,  that  in  view  of  the  decision  of  the  circuit  court  in  the  Wilming- 
ton Case,  no  enforceable  order  of  relief  can  be  predicated  upon  the  facta 
shown  in  this  case,  and  the  complaint  must  \fe  dismissed.  Bureau  of 
Freight  d  Transportation  of  Charleston,  H.  C,  v.  Sorfolk  d  W.  R,  Co.  236. 

7.  The  enactment  by  Congress,  in  section  .3  of  the  Act  to  regulate  com- 
merce, that  the  carriers  affected  thereby  shall  not  subject  persons,  local- 
ities,  or  descriptions  of  traffic  to  undue   prejudice   or   unreasonable  dia- 
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advantage,  or  give  any  undue  or  unreasonable  preference  or  advantage 
to  persons,  localities,  or  kinds  of  traffic,  in  any  respect  whatsoever,  ap- 
plies to  discrimination  in  facilities  or  instrumentalities  of  shipment  or 
carriage:  and  while  the  Coniniission  has  no  authority  to  order  a  carrier 
to  put  in  sidetrack  connections,  or  to  prescribe  the  terms  or  conditions 
relating  to  the  construction  of  such  connections,  its  jurisdiction  does  ex- 
tend to  any  case  of  wrongful  prejudice  resulting  from  discrimination  in 
the  provision  of  such  facilities  or  instrumentalities  of  shipment  or  car- 
riage, including  side-track  connections.  Red  Rock  Fuel  Co,  v.  Baltimore 
d  0.  R.  Co.  438. 

8.  Complainants  allowed  to  apply  for  further  hearing,  where  the  evi- 
dence relating  to  damages  was  found  to  be  unsatisfactory  and  inconclusive. 
Gallogly  v.  Cincinnatiy  H.  d  D.  R,  Co,  1. 

9.  As  Duluth,  Minn.,  has  the  same  coal  rates  to  Hastings  as  to  Su- 
perior, Wis.,  which  latter  rates  are  excessive,  the  railroad  commission  of 
Minnesota  has  ample  authority  to  control  the  situation,  and  complainant 
should  first  apply  to  that  commission.  Hastings  Malting  Co,  v.  ChicagOj 
M.  d  St.   P,  R.  Co,  675.        , 

10.  It  may  often  happen  that  a  single  rate  out  of  an  entire  system  of 
rates  may.  when  examined  by  itself,  appear  to  be  unreasonable,  even 
though,  when  considered  as  a  part  of  the  whole  system,  it  is  justifiable.  To 
reduce  this  single  rate  would  perhaps  disarrange  the  entire  system  of 
rates  in  efifect,  and  in  a  case  of  this  sort  the  Commission  does  not  feel 
that  it  should  interfere  until  strong  reasons  for  such  interference  are  pre* 
-rented.     Id. 

11.  Case  retained,  with  the  expectation  that  the  defendants  will  make  a 
substantial  readjustntent  of  the  rates  in  accordance  with  the  views  ex- 
pressed in  the  opinion.  A,  J,  Phillips  Co,  v.  Grand  Trunk  Western  R. 
Co.  669. 

INTERSTATE  TRAFFIC. 

When  a  carload  of  hay  destined  to  East  St.  Louis,  111.,  is  delivered  by 
the  carrier  at  a  warehouse  designated  by  the  shipper  or  consignee  prior 
to  arrival  in  that  city,  or  to  the  proper  switching  road,  or  is  placed  upon 
the  team  track  of  the  carrier  if  no  specific  delivery  is  named,  the  car 
has  been  properly  delivered,  and  the  carrier  may  insist  that  the  con- 
signee shall  accept  such  delivery;  and  in  case  the  consignee  intercepts  and 
sells  the  carload  while  upon  a  hold  track,  after  arrival  at  East  St.  Louis 
but  before  such  delivery,  he  thereby  accepts  delivery.  If  the  consignee, 
instead  of  removing  the  hay  from  the  car  so  delivered,  sells  it  to  com- 
plainant, and  a  carrier,  upon  an  order  of  the  original  consignee  or  of 
complainant,  moves  the  car  to  complainant's  storehouse  in  East  St.  Louis, 
that  is  a  new  and  independent  service  on  reconsignment  performed  en- 
tirely within  the  State  of  Illinois,  of  which  this  Commission  has  no  juris- 
diction; but  it  is  considered  that  Congress  might,  directly  or  through  the 
Commission,  require  that  shippers  should  be  allowed  a  certain  time  after 
arrival  in  East  St.  Louis  to  designate  the  point  of  deliver    ^or  interstate 
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shipments,  and  that  such  delivery  be  made  accordingly.     8t.  Louis  Bay  A 
Orain  Co.  v.  Chicago,  B.  d  Q.  R.  Co.  82. 

JOINT  RATES. 

See  heading  Through  Rates  under  Title  Rates. 

LEATHER  SCRAPS. 

Classification  of.     Newman  v.  New  York  C.  d  B.  R.  R.  Co.  517. 

LIVE  STOCK. 

Rates  on.  Cattle  Raisers*  Asso.  of  Texas  v.  Missouri,  K.  d  T.  R.  Co, 
296. 

Re  Freight  Rates  between  Memphis  and  Points  in  Arkansas,  180. 

Cattle  Raisers*  Asso,  of  Texas  v.  Missouri,  K.  d  T.  R.  Co.  296. 

LIVE  STOCK  DEPOT. 

A  railroad  company  may  maintain  its  live-stock  depot  at  a  particular 
point,  although  it  neither  builds  nor  repairs  nor  insures  the  stock  pens 
into  which  the  stock  is  unloaded,  and  does  not  hire  or  control  the  men 
who  do  the  unloading;  and  whether  the  Union  Stock  Yards  at  Chicago 
have  been,  in  railroad  phraseology  or  in  legal  definition,  the  depot  of  de- 
fendants, is  immaterial,  for  they  were,  and  still  are,  in  fact,  the  point 
to  which  the  stock  is  transported  and  unloaded  under  the  shipping  con- 
tract of  defendants.  Cattle  Raisers*  Asso.  of  TeoDO^  v.  Chicago,  B.  d  Q.  R. 
Co.  277. 

LONG  AND  SHORT  HAUL  PROVISION. 

See  also  heading  Long  and  Short  Baul  under  the  Title  RATES. 

Charlotte  Shippers'  Asso.  v.  Southern  R.  Co.  108. 

Farrar  v.  Southern  R.  Co.  640. 

Ooodhue  v.  Chicago  Great  Western  R.  Co.  683. 

Bastings  Malting  Co.  v.  Chicago,  M.  d  St.  P.  R.  Co.  675. 

LUMBER. 
Rates  on.     Oeorge  M.  Spiegle  d  Co.  v.  Chesapeake  d  Ohio  R,  Co.  367. 
Farrar  v.  Southern  R.  Co.  632,  640. 

MILLING-IN-TRANSIT. 

The  milling-in-transit  rate  of  42  cents  between  Little  Rock  and  Hope  on 
interstate  shipments  of  flour  was  grossly  unreasonable;  the  rate  of  19 
cents  was,  and  the  rate  of  20  cents  is,  also  unreasonable  and  unjust;  a 
reasonable  and  just  rate  therefor  would  be  11  cents  per  hundred  pounds. 
J.  W.  Moran  d  Son  v.  Missouri  P.  R.  Co.  598. 

MOLASSES. 

Rates  on.  Charlotte  Shippers*  Association  ▼.  Southern  R,  Co.  113,  114. 
115. 
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MULES. 

Rates  on.  Re  Freight  Rates  between  Memphis  and  Points  in  Arkansas, 
193,  194. 

OAK  LUMBER. 
Rates  on.     George  M.  Spiegle  d  Co,  v.  Chesapeake  d  0.  R.  Co.  367. 

OATS. 

Table  showing  exports  of  oats  through  the  ports  of  Boston,  New  York, 
Philadelphia,  and  Baltimore  from  1878  to  1904.  Re  Differential  Freight 
Rates  To  and  From  Xorth  Atlantic  Ports,  31. 

Table  showing  exports  of  oats  from  the  ports  of  Montreal,  Portland, 
Boston,  New  York,  Philadelphia,  Baltimore,  Norfolk,  Newport  News,  New 
Orleans,  and  Galveston  from  1878  to  1904.  Re  Differential  Freight  Rates 
To  and  From  North  Atlantic  Ports,  38. 

OIL.     See  also  Petroleum; 

Rates  on.     Fred  O.  Clark  Co.  v.  Lake  Shore  d  M.  8,  R,  Co,  558. 

PACKING  HOUSE   PRODUCTS. 
Rates  on.     Davenport  v.  Southern  R.  Co.  650. 

PASSENGER  FARES. 

1.  Under  the  circumstances  of  the  case  the  passenger  fare  in  question 
cannot  be  deemed  excessive.    Artz  v.  Seaboard  Air  Line  Railway,  468. 

2.  Ordinarily  the  through  interstate  passenger  fare  should  not  exceed 
the  sum  of  local  fares,  but  there  is  no  specific  requirement  in  the  regulat- 
ing statute  to  that  effect,  and  the  only  question  for  determination  is 
whether  the  fare  complained  of  is  unreasonable.     Id. 

3.  The  rates  fixed  by  the  State  Commissions  of  South  Carolina  and 
Georgia  are  presumptively  reasonable,  but  such  presumption  is  not  con- 
clusive, and  the  railroad  companies  are  entitled  to  show  the  contrary  in 
a  case  involving  the  rates  on  interstate  traffic.  Brabham  v.  Atlantic  Coast 
Line  R.  Co.  464. 

4.  A  railroad  company  is  entitled  to  a  fair  return  upon  the  value  of 
that  which  it  employs  for  the  public  convenience;  and  in  view  of  all  the 
facts  in  this  ease,  and  previous  decisions  of  the  Commission  cited,  it  is  not 
apparent  that  the  interstate  passenger  rates  complained  of  are  unreason- 
able.   Id. 

PASSENGERS. 

1.  An  arrangement  between  a  railway  company,  stage  transportation 
company,  and  a  hotel  association,  under  which  coupon  tickets  are  issued, 
covering  transportation  and  hotel  charges,  constitutes  and  effects  an  undue 
and  unreasonable  preference  and  advantage  to  the  transportation  com- 
pany and  hotel  association,   and  subjects  the  complainant,  who  operates 
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a  stage  line,  as  well  as  the  passengers,  to  undue  and  unreasonable  prejudice 
and  disadvantage.     Wylie  v.  Northern  P.  R,  Co.  145. 

2.  It  is  the  duty  of  the  defendant  railway  company  to  so  conduct  and 
control  its  operations  relating  to  the  transportation  of  passengers  to 
Yellowstone  Park  as  to  afford  such  passengers  full  and  equal  opportunity 
at  the  terminus  of  its  line  at  Gardiner,  and  elsewhere,  to  select  the  stage 
line  or  other  agency  they  may  desire  to  use  for  touring  the  Park,  and  the 
places  and  manner  of  entertainment  therein.     Id. 

PEACHES. 

Refrigeration  rates.  Re  Charges  for  Transportation  and  Refrigeration 
of  Fruit  Shipped  from  Points  on  the  Pere  Marquette  and  Michigan  Cen- 
tral Railroads,  133. 

PETROLEUM. 
Rates  on.    Fred  G,  Clark  Co.  v.  Lake  Shore  d  M.  8.  R.  Co.  558. 

1.  There  is  no  competitive  relation  between  petroleum  and  its  products 
on  the  one  hand,  and  other  articles  of  traffic  on  the  other;  and  the  failure 
of  the  New  Haven  Company  to  provide  joint  rates  on  petroleum  and  its 
products,  while  maintaining  joint  rates  on  other  traffic,  does  not  constitute 
wrongful  preference  and  advantage.  Fred  O.  Clark  Co.  v.  Lake  Shore  d  M. 
S.   R.  Co.  558. 

2.  The  Act  to  regulate  commerce  does  not  authorize  the  Commission  to 
compel  the  establishment  of  joint  rates  by  connecting  carriers,  nor  to 
prescribe  the  divisions  of  joint  rates  or  the  conditions  of  interchange  in 
case  the  connecting  carriers  fail  to  agree  in  respect  thereto;  and  it  fol- 
lows, notwithstanding  the  combination  rates  complained  of  are  unjust 
and  unreasonable,  and  the  general  shipping  situation  is  such  as  to  work 
a  practical  monopoly  in  favor  of  the  Standard  Oil  Company,  that  relief 
cannot  be  afforded  by  the  Commission,  and  the  complaint  must  be  dis- 
missed.    Id. 

POTATOES. 
Rates  on.     Cluirlotte  Shippers*  Asso.  v.  Southern  R.  Co.  113,  114,  116. 
Hoerr  v.  Chicago,  M.  d  St.  P.  R.  Co.  547. 

PREFERENCE.     See  also  Discrimination. 

Defendant's  tracks  in  Providence,  R.  I.,  are  so  located  that  competitors 
of  complainant  occupying  places  of  business  abutting  on  its  Canal  Street 
Yard  are  able  to  unload  carloads  of  fresh  meat  directly  into  their  ware- 
houses; and  the  privilege  of  unloading  meat  in  that  yard  was  formerly 
accorded  to  complainant,  whose  storehouse  is  across  the  canal  and  about 
300  feet  from  the  railroad  yard ;  but  such  privilege  to  complainant  was 
recently  witlidrawn.  Denial  of  such  privilege  entails  the  hauling  of  com- 
plainant's meat  from  another  yard  about  half  a  mile  distant,  and  damages 
his  business  from  $20  to  $100  per  car.  Held,  that  complainant  is  thereby 
subjected  to  undue  prejudice.     Miner  v.  New  York,  N.  H.  d  H.  R.  Co.  422. 
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RAILROAD  COMMISSIONS. 

The  rates  fixed  by  the  State  Commissions  of  South  Carolina  and  Georgia 
are  presumptively  reasonable,  but  such  presumption  is  not  conclusive,  and 
the  railroad  companies  are  entitled  to  show  the  contrary  in  a  case  involv- 
ing the  rates  on  interstate  traffic.  Brabhum  v.  Atlantie  Coast  Line  R, 
Co.  464. 

RAILROADS. 

Discrimination  in  favor  of,  in  fixing  rate  on  coal.  Capital  City  (hu  Co. 
V.  Central  Vermont  R.  Co,  104. 

RAILS. 

Rates  on.  Re  Class  d  Commodity  Rates  from  St,  Louis  to  Texas  Com- 
mon Points,  242. 

RATES.    Advance  in,  see  Advance  in  Freight  Rates. 
Classification  of,  see  Schedules  ob  Tariffs. 

1.  The  fact  that  the  reconsignment  rate  is  sometimes  the  same  as  the 
proportion  of  the  through  rate  does  not  warrant  an  inference  of  illegal 
conduct,  or  support  a  charge  of  unjust  discrimination.  St.  Louis  Hay  d 
Grain  Co.  v.  Illinois  Cent.  R.  Co.  486. 

2.  An  unlawful  discrimination  is  made  by  the  charging  of  a  given  sum 
for  rail  transportation  to  Gardiner,  Mont.,  and  return  only,  and  the  ac- 
ceptance of  a  smaller  sum  for  the  rail  transportation  when  the  passenger 
goes  by  stage  to  points  in  or  through  Yellowstone  Park,  with  or  without 
hotel  accommodations  therein,  the  service  performed  by  the  railway  com- 
pany being  the  same  in  each  case.     Wylie  v.  Northern  P.  R,  Co,  146. 

3.  In  allowing  the  privilege  of  reconsigning  hay  from  East  St.  Louis 
to  southern  destinations,  the  defendants  are  entitled  to  charge  for  such 
privilege  What  it  actually  costs  them.  St.  Louis  Hay  d  Grain  Co,  ▼• 
Mobile  &  0.  R.  Co.  90. 

Through  Rates. 

4.  An  arrangement  between  a  railway  company,  stage  transportation 
company,  and  a  hotel  association,  under  which  coupon  tickets  are  issued, 
covering  transportation  and  hotel  charges,  constitutes  and  effects  an 
undue  and  unreasonable  preference  and  advantage  to  the  transportation 
company  and  hotel  association,  and  subjects  complainant,  who  operates  a 
stage  line,  as  well  as  the  passengers,  to  undue  and  unreasonable  prejudice 
and  disadvantage.     Wylie  v.  'Northern  P.  R.  Co.  145. 

Carload  Rates. 

5.  Defendant's  refusal  to  grant  lower  rates  on  cotton  in  carloads  of 
45,000  pounds  or  more  is  not  a  violation  of  the  x«gulating  statute.  Plant- 
ers' Compress  Co.  v.  Cleveland,  C.  C.  d  St.  L.  R.  Co.  382. 

6.  The  application  by  defendants  of  uniform  rates  on  cotton  in  any 
quantity  and  their  refusal  to  concede  lower  rates  based  upon  car  loadings, 

11  I.  C.  C.  Rep.— 46. 
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was  not  in  violation  of  the  regulating  statute.    Planters^  Compress  Co.  ▼. 
Missouri,  K  d  T.  R,  Co.  606. 

7.  While  carriers  may  lawfully  establish  carload  and  less  than  carload 
rates  on  cotton,  with  a  reasonable  difference  between  the  two  rates,  and 
a  reasonable  carload  minimum  securing  to  shippers  generally  the  lower 
carload  rates,  it  does  not  follow  that  they  are  bound  to  do  so,  much  less 
that  they  can  be  required  to  establish  a  differential  based  upon  an  un- 
usual carload  minimum.  Planter^  Compress  Co.  v.  Cleveland,  C.  C.  d 
at.  L.  R.  Co.  382. 

Dfmubrage. 

8.  Defendants'  established  charge  of  $1  per  day  for  car  demurrage,  held 
upon  the  record  to  be  just  and  reasonable.  T.  M.  Kehoe  d  Co.  v.  Charles- 
ton d  W.  0.  R.  Co.  166. 

Water  Competition. 

9.  The  rail  lines  centering  in  New  York  and  running  westerly  therefrom 
refuse,  for  stated  business  reasons,  to  make  any  joint  rating  arrangement 
with  the  Enterprise  Transportation  Company,  a  steamboat  line  plying  be- 
tween Fall  River  and  other  New  England  points  and  New  York  city,  and 
in  competition  with  the  Fall  River  line  of  the  New  England  Navigation 
Company,  which  is  owned  and  operated  by  the  New  York,  New  Haven, 
and  Hartford  liailroad  Company.  The  Fall  River  line  may,  by  reducing 
rates  on  local  traffic,  force  out  of  business  the  Enterprise  Transportation 
Company,  while  obtaining  a  lucrative  and  supporting  business  from 
through  traffic,  and,  upon  disappearance  of  such  competition,  restore  the 
former  charges.  The  existence  of  the  Enterprise  Transportation  Com- 
pany as  a  competitive  factor  is  of  distinct  value  to  the  public  and  its 
existence  may  depend  upon  its  right  to  engage  in  through  business.  By 
reason  of  want  of  power  to  grant  any  relief,  the  Commission  expresses  no 
opinion  as  to  whether  the  through  routing  arrangement  should  be  extended 
to  the  Enterprise  Company;  but  if  the  public  is  to  have  the  legitimate 
benefit  of  water  competition,  it  is  evident  that  authority  should  be  provided 
to  establish  through  routes  between  rail  and  water  carriers.  Re  Al- 
leged Unlawful  Discrimination  against  the  Enterprise  Transp.  Co.  587. 

10.  Transcontinental  rates  from  eastern  points  to  San  Francisco  are 
made  in  competition  with  water  rates,  and  are  in  no  sense  the  measure 
of  the  value  of  the  services;  but  that  situation  does  not  justify  the  carriage 
of  goods  to  San  Francisco  at  a  loss,  thereby  placing  additional  burdens 
on  other  traffic.     Kindel  v.  Boston  d  A.  R.  Co.  495. 

On  Petroleum. 

11.  The  Act  to  regulate  commerce  does  not  authorize  the  Conunission 
to  compel  the  establishment  of  joint  rates  by  connecting  carriers,  nor  to 
prescribe  the  divisions  of  joint  rates  or  the  conditions  of  interchange  in 
case  the  connecting  carriers  fail  to  agree  in  respect  thereto;  and  it  fol- 
lows,  notwithstanding   the   combination    rates   complained  of  are   unjust 
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and  unreasonable,  and  the  general  shipping  situatioii  is  such  as  to  work 
a  practical  monopoly  in  favor  of  the  Standard  Oil  Company,  that  relief 
cannot  be  afforded  by  the  Commission,  and  the  complaint  must  be  dis- 
missed.    Fred  O.  Clark  Co.  v.  LaJce  Shore  <£  M.  8.  R,  Co,  558. 

12.  There  is  no  competitive  relation  between  petroleum  and  its  products 
on  the  one  hand,  and  other  articles  of  traffic  on  the  other;  and  the  failure 
of  the  New  Haven  Company  to  provide  joint  rates  on  petroleum  and  its 
products,  while  maintaining  joint  rates  on  other  traffic,  does  fiot  con- 
stitute wrongful  preference  and  advantage.    Id, 

Trackage  Charge. 

13.  The  trackage  charge  to  be  paid  by  defendants  to  the  stock  yards 
company  in  Chicago  is  fairly  established  at  $1  per  car.  Cattle  Raisers* 
A880.  of  Texas  v.  Chicago,  B,  d  Q.  R.  Co,  211, 

•  Differentials. 

14.  The  exaction  of  first-class  rates  on  cotton-piece  goods  between  Mis- 
souri River  points  and  Denver,  in  view  of  the  long-prevailing  differentials 
in  other  parts  of  the  country,  and  other  existing  conditions,  is  unjust  and 
unreasonable.     Kindel  v.  Boston  d  A.  R.  Co.  495. 

1.').  It  was  contended  by  Xew  York  and  Boston  that  the  differentials 
favoring  Baltimore  and  Philadelphia  on  freight  articles  from  the  west 
to  Baltimore,  Philadelpliia,  and  Boston  should  be  abolished.  The  differ- 
entials below  or  above  the  rates  to  New  York  are  as  follows:  Export 
traffic  3  cents  less  to  Baltimore  and  2  cents  less  to  Philadelphia,  except 
on  grain,  iron,  and  steel  articles,  which  are  IV^  cents  less  to  Baltimore 
and  1  cent  less  to  Philadelphia,  with  the  same  rates  to  Boston  as  to  New 
York  on  this  traflic.  On  ex-lake  grain  received  at  Buffalo,  Fairport,  and 
Erie,  there  is,  pending  the  disposition  of  this  case,  a  differential  in  favor 
of  Baltimore  of  4-10  of  a  cent  per  bushel  below  the  New  York  rate,  but 
no  differential  in  favor  of  Philadelphia.  Held:  That  the  differential  per 
100  pounds  on  flour,  all-rail  and  lake  and  rail,  should  be  reduced  to  2 
cents  at  Baltimore  and  1  cent  at  Philadelphia,  and  that  the  existing  dif- 
ferential on  ex-lake  grain  should  be  reduced  to  3*- 10  of  a  cent  per  bushel 
and  be  allowed  both  to  Baltimore  and  Philadelphia;  that  otherwise  the 
present  export  differentials  should  remain  in  force.  Be  Differential  * 
Freight  Rates  To  and  From  North  Atlantic  Ports,  13. 

16.  The  respondents  having  removed  the  differential  of  5  cents  on  com 
meal,  no  order  is  considered  necessary.  Re  Rates  on  Com  and  0cm  Frod- 
acts  from  Missouri  River  Points  to  Points  in  Ijouisiana^  227. 

17.  The  differential  on  corn  meal  shipped  from  Missouri  River  points  to 
points  in  Texas  should  not  be  more  than  3  cents  above  the  rate  on  eom 
in  force  between  the  same  points.  Re  Rates  on  0am  and  Com  Frpduete 
from  Missouri  River  Points  to  Points  in  Texas,  22XK 

18.  The  present  charges  on  com  products  and  com  from  ICiiSOiiri  River 
points  to  the  Pacific  Coast  terminals  constitute  undue,  tmreMonaUe,  Mid 
unlawful  discrimination  against  com  products  and  produeers  thereof  at 
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places  on  the  Missouri  River,  to  the  extent  that  such  rate  on  com  products 
is  more  than  5  cents  above  the  rate  on  corn.  Re  Rates  <m  Com  and  Com 
Products  from  Missouri  River  Points  to  Points  in  Washington,  Oregon, 
and  California,  212. 

19.  While  carriers  may  lawfully  establish  carload  and  less  than  car- 
load rates  on  cotton,  with  a  reasonable  difference  between  the  two  rates,  and 
a  reasonable  carload  mimiraum  securing  to  shippers  generally  the  lower  car- 
load rates,  it  does  not  follow  that  they  are  bound  to  do  so,  much  less  that 
they  can  be  required  to  establish  a  differential  based  upon  an  unusual 
carload  minimum.  Planters^  Compress  Co,  v.  Cleveland,  C,  O,  d  8t.  L. 
R,  Co.  382. 

Discrimination  between  Commodities. 

20.  The  respondents  having  removed  the  differential  of  5  cents  on  oom 
meal,  no  order  is  considered  necessary.  Re  Rates  on  Corn  and  Com  Prod- 
ucts from  Missouri  River  Points  to  Points  in  Louisiana,  227. 

21.  The  differential  on  corn  meal  shipped  from  Missouri  River  points 
to  points  in  Texas  should  not  be  more  than  3  cents  above  the  rate  on 
com  in  force  between  the  same  points.  Re  Rates  on  Com  and  Corn  Prod- 
ucts from  Missouri  River  Points  to  Points  in  Texas,  220. 

22.  The  present  charges  on  com  products  and  corn  from  Missouri  River 
points  to  the  Pacific  Coast  terminals  constitute  undue,  unreasonable,  and 
unlawful  discrimination  against  corn  products  and  producers  thereof  at 
places  on  the  Missouri  River,  to  the  extent  that  such  rate  on  com  product-* 
is  more  than  5  cents  above  the  rate  on  com.  In  the  Matter  of  Re  Rates 
xm  Corn  and  Corn  Products  from  Missouri  River  Points  to  Points  in 
Washington,  Oregon,  and  California,  212. 

23.  While  there  is  much  reason  to  believe  that  sectional  bookcases 
might  properly  be  placed  in  the  first  class  by  the  Official  Classification 
Committee,  the  same  as  has  been  done  by  the  Southern  and  Western  Clas- 
sification Committees,  it  d6es  not  follow,  however,  that  the  classification 
fixed  by  the  Committee,  of  one  and  one  half  times  first  class  rates  for  all 
bookcases,  is  an  unlawful  discrimination  against  the  sectional  varieties. 
aiobe-Weinickc  Co.  v.  Baltimore  d  0.  8.  W.  R.  Co.  156. 

23a.  It  appears  that  defendant's  rates  on  ^oodenware  are  higher  from 
Menasha,  Wis.,  to  north  Pacific  coast  terminal  points  than  from  such  Pa- 
cific coast  terminals  to  Missouri  River  and  Mississippi  River  points  and  to 
Chicago  common  points,  including  Menasha.  Upon  complaint  that  such 
rate  adjustment  results  in  unreasonable  rates  from  Menasha  and  undue 
preference  to  Pacific  coast  woodenware  shipments,  Held:  (1)  That  there 
is  no  sufficient  basis  in  the  record  for  a  conclusion  that  the  rates  involved 
are  unreasonably  excessive;  (2)  that  existing  disparities  in  the  rates  east- 
bound  and  westbound  on  the  traffic  in  question  constitute  undue  discrimina- 
tion against  complainant,  but  this  record  furnishes  no  sufficient  basis  for 
such  specific  order  respecting  the  exact  adjustment  of  the  rates  on  the 
different  articles  involved  as  would  fulfil  the  requirements  of  the  law  as  to 
justice  nnd  equality;  and  (3)   that  no  order  will  be  made  at  this  time,  but 
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it  is  expected  that  defendants  will  so  readjust  the  rates  as  to  remove  the 
undue  discrimination.  Menasha  Wooden  Ware  Co,  v.  Atchison,  T.  d  8,  F. 
R.  Co.  666. 

Discrimination  against  Places. 

24.  Under  the  construction  of  the  law  as  announced  by  the  oourts,  no 
undue  prejudice  against  Griffin,  or  violation  of  the  long  and  short  haul 
clause,  is  shown  in  this  case;  and  while  the  practice  of  making  rates  to 
Griffin  by  combining  rates  to  Atlanta  with  local  rates  therefrom  to  Griffin 
may  result  in  unreasonable  charges,  the  evidence  in  this  case  is  insuffi- 
cient upon  which  to  base  a  conclusion  in  that  respect.  Chriffin  Qrocery  Co. 
V.  Southern  R.  Co.  522. 

25.  In  the  adjustment  of  rates  as  between  places  on  its  line,  a  carrie 
cannot  rightfully  ignore  the  relative  cost  of  the  respective  services;  but 
there  are  other  matters  equal  in  importance  to  that  of  the  cost  of  service, 
and  often  more  controlling,  which  must  also  be  considered;  and  this  in- 
cludes competition  of  carriers  and  competition  of  markets.  8,  J,  d  »S'. 
Cannon  v.  Mobile  d  0.  R.  Co.  537. 

26.  The  exaction  of  first-class  rates  on  cotton-piece  goods  between  Mis- 
souri River  points  and  Denver,  in  view  of  the  long-prevailing  differentials 
in  other  parts  of  the  country,  and  other  existing  conditions,  is  unjust  and 
unreasonable.     Kindel  v.  Bofiicn  d  A.  R.  Co.  495. 

27.  The  circumstances  and  conditions  governing  hay  traffic  from  Coluni 
'bus  and  Pataskala,  O.,  appear  to  have  been  substantially  dissimilar  at  a 
time  wlien  a  lower  rate  from  Columbus  than  from  Pataskala  to  Green- 
ville and  Wilmington  was  in  force;  and  complainant's  demand  for  repara- 
tion based  upon  the  rate  then  in  force  from  Columbus  is  not  sustained. 
Deuey  Bros.  Co.  v.  Baltimore  d  0.  R.  Co.  475. 

28.  A  difference  in  charge  by  defendant  on  coal  carried  from  Pennsylva- 
nia mines  to  Baltimore  for  local  consumption,  and  on  coal  carried  to  its 
Curtis  Bay  or  I^ocust  Point  docks  in  Baltimore,  is  based  upon  dissimilar 
circumstances  and  conditions,  and  is  not  unlawful.  City  Gas  Co.  v.  Balti- 
more d  0.  R.  Co.  371. 

29.  On  complaint  that  defendants'  rates  on  oak  lumber  in  carloads  to 
Philadelphia  are  unlawfully  higher  from  Afton,  Va.,  and  points  east 
theroof.  to  and  including  Gordonsville.  Va.,  than  those  for  the  longer 
distances  over  the  same  line  from  Staunton  and  Basic  City,  Va.,  it  ap- 
peared that  a  rate  of  14  cents  per  hundred  pounds  applied  over  the  whole 
territory  for  a  period  of  about  nine  years  between  November  1,  1892, 
and  August  1,  1901.  Effective  competition  was  shown  by  defendants'  wit- 
nesses at  Basic  City  and  Staunton,  and  complainants  failed  to  offer  any 
testimony.  Upon  the  record  as  made  in  this  case,  Held:  That  the  higher 
rale  from  the  Afton-Gordonsville  group  does  not  constitute  unlawful  dis- 
crimination.    George  M.  Spiegle  d  Co.  v.  Chesapeake  d  0.  R.  Co.  367. 

30.  Defendant  transports  coal  from  Pennsylvania  mines  to  Baltimore, 
which  may  be  carried  from  Baltimore  by  water  to  Norfolk  and  to  various 
other  points  on   Chesapeake  Bay,  termed  in  its  tariffs  ''points  inside  the 
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(  apes/*  The  rate  to  Baltimore  on  coal  reshipped  by  water  to  "inside 
the  Capes  points''  is  materially  less  than  its  rate  to  Baltimore  on  coal 
reshipped  by  water  to  Norfolk.  Held,  that  this  constitutes  wrongful 
l)rejudice  and  unjust  discrimination,  and  that  while  defendant  continues 
to  give  a  rate  less  than  its  local  to  Baltimore  on  coal  destined  to  "inside 
the  Capes  points,"  it  cannot  lawfully  deny  the  same  rate  on  coal  for- 
warded by  water  from  Baltimore  to  Norfolk.  City  Gas  Co.  v.  Baltimore 
iC  O.  R.  Co.  371. 

31.  Defendant's  rates  from  Memphis  to  points  in  Arkansas  as  compared 
with  the  Arkansas  Commission  mileage  rates,  including  those  applying 
from  Little  Rock  and  Pino  Bluff,  Arkansas,  constitute  a  discrimination 
for  \vhich  it  is  dout)tful  whether  defendant  can  be  held  responsible.  Re 
Freight  Rates  beticeen  Memphis  and  Points  in  Arkansas,  180. 

32.  Defendant's  rates  from  local  points  in  Arkansas  to  Memphis  on 
traffic  other  than  cotton  are  not  disturbed,  but  defendant  is  recommended 
lo  consider  revision  of  its  rates  to  Memphis  on  live  stock  and  cotton 
seed.    Id. 

33.  The  uncompressed  cotton  rates  from  points  north  of  Fair  Oaks 
favor  Memphis  by  .')  cents  per  hundred  pounds,  as  against  Cairo  or  St. 
r^oui?.  The  rates  on  compressed  cotton  to  Boston  from  Cairo  and  St. 
Louis  place  Memphis  at  a  disadvantage  of  3  cents  in  the  Boston  market 
as  compared  with  St.  Louis,  and  1  cent  as  compared  with  Cairo.  Held, 
that,  considering  the  relative  distances  from  most  points  north  of  Fair 
Oaks  to  Cairo  especially,  if  not  to  St.  Louis,  the  difference  of  5  cents  in 
favor  of  Memphis  from  the  originating  stations  in  Arkansas  is  perhaps 
not  unjust.     Id. 

34.  Defendant's  rates  on  cotton  from  local  points  in  Arkansas  to  Mem- 
phis aie  not  required  to  be  reduwd,  but  it  is  directed  that  the  relation  of 
cotton  rates  from  su';h  points  to  Memphis  and  St.  Louis  be  made  more 
uniform  from  particular  stations.     Id. 

Discrimination  bktween  Siiippkr.s. 

34a.  I'jjon  the  evidence  as  presented,  it  doe,s  not  appear  that  the  rate 
of  62  cents  per  hundred  pounds  on  "wool  in  the  grease'*  from  Philadelphia, 
Pa.,  to  Ft.  \\'a,vne,  Tnd.,  is  unjust  in  comparison  with  the  rate,  on  the 
same  cnnmiodity,  t)f  43  cents  east  lx)und  from  Ft.  Wayne  to  Philadelphia. 
Weil  v.  Prtinsi/Irnnw  R.   Co.  027. 

34b.  The  rjiti*  on  pine  lumber  from  southern  Georgia  |)oints  to  Chatta- 
nooga, Tenn..  is  2  e^nts  per  one  hundred  pounds  higher  than  to  Dalton, 
Ga. :  but  on  shipments  to  Cincinnati,  Ohio,  Chattanooga  takes  a  2-cent  lower 
rate  than  Daltoii.  There  is  also  a  dressing-in-transit  privilege  at  Dalton, 
for  which  2  cents  per  one  hundred  pounds  additional  are  charged.  The 
lumber  sliippi^il  out  of  Chattanooga  is  mostly  hard  wood;  the  southern 
pine  hinil)er  brought  to  that  [»oint  being  practically  consumed  there.  Held: 
That  undiT  all  the  circumstances  the  hnnlK»r  rate  from  Dalton  to  Cincin- 
nati i>  not  >o  discriminative  or  exorbitant  as  to  justify  disturbance  at 
this  time.      Fanar  v.  Southern  R.  Co.  032. 
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34c.  The  reasons  existing  for  lower  lumber  rates  from  the  southern 
pineries  do  not  apply  to  the  reshipment  of  dressed  lumber  from  Dalton.    Id. 

34d.  Cleveland  and  Charleston,  Tenn.,  take  the  Chattanooga  rate  on  lum- 
ber to  Cincinnati,  but  the  conditions  at  these  points  are  not  the  same  as  at 
Dalton,  and  no  wrongful  discrimination  results  from  the  existing  adjust- 
ment of  rates.     Farrar  v.  iSoulhern  R,  Co.  032. 

34e.  Upon  complaint  that  defendants  charge  higher  rates  on  canned 
goods,  grain,  flour,  hay,  and  packing-house  products  from  Cincinnati,  Ohio, 
and  Memphis,  Tenn.,  to  Helena  and  McRae,  Ga.,  than  to  Cordele  and 
Fitzgerald,  (ia.,  towns  in  the  section  of  country  surrounding  Helena  and 
McRae. — Held:  That  the  situation  of  Helena  and  McRae  is  not  so  similar 
to  that  of  Cordele  as  t'^  require  the  application  of  Cordele  rates  to  the 
first-named  places,  but  that  the  rates  in  question  to  Helena  and  McRae 
should  not  exceed  those  now  in  effect  to  Fitzgerald.  Davenport  v.  South- 
ern R.  Co.  050. 

34f.  In  unjust  discrimination  cases,  the  difference  in  cost  of  manufae-. 
ture  to  tne  competing  shippers  offers  no  ground,  of  itself,  to  the  carriers 
or  to  the  Commission  for  adjustment  of  rates.  A.  J.  Phillips  Co.  v.  Grand 
Trunk  Western  R.  Co.  659. 

34g.  Case  retained  with  the  expectation  that  the  defendants  will  make  a 
substantial  readjustment  of  the  rates  in  accordance  with  the  views  ex- 
pressed in  the  opinion.     Id. 

34h.  I'^pon  complaint  that  the  rates  on  wire-screen  doors  and  windows 
eastbound  from  Fenton,  Mich.,  a  place  near  Detroit,  to  Winooski,  Vt.,  and 
certain  otlier  eastern  points,  are  higher  than  the  rates  on  such  articles 
westlKnuul  from  Winooski  to  Detroit  and  certain  other  western  points, 
and  result  in  unreasonable  rates  and  unjust  discrimination  agafnst  such 
eastl)ound  shipments, — Held:  That  somewhat  lower  rates  on  westbound 
than  on  eastlxuind  traffic  seem,  from  the  difference  in  conditions,  to  be 
justified;  but  no  satisfactory'  reason  appears  why  there  should  be  a 
greater  disparity  betwe(>n  the  rates  on  the  traffic  in  question  eastbound  and 
westlx)und  than  that  which  prevails  on  articles  of  substantially  the  same 
character  in  the  classes.     Id. 

341.  It  a]  pe^irs  that  defendant's  rates  on  woodenware  are  higher  from 
Menasha,  W  is.,  to  north  Pacific  coast  terminal  points  than  from  such  Pa- 
cific coast  terminals  to  Missouri  River  and  Mississippi  River  points  and  to 
Chicago  common  jwints.  including  Menasha.  I'pon  complaint  that  such 
rate  adjustment  results  in  unreasonable  rates  from  Menasha  and  undue 
preference  to  Pacific  coast  w(H)denware  shipments, — Held:  (1)  That  there 
is  no  sufficient  basis  in  the  re<'ord  for  a  conclusion  that  the  rates  in- 
volved are  unreasonably  excessive:  (2)  that  existing  disparities  in  the 
rates  eastbound  and  westbound  on  the  traffic  in  question  constitute  undue 
discrimination  against  complainant,  but  this  record  furnishes  no  sufldcient 
basis  for  such  specific  order  respecting  the  exact  adjustment  of  the  rates 
on  tlie  <lifferent  articles  involved  as  would  fulfil  the  requirements  of  the 
law  as  to  justice  and  equality;  and  (3)  that  no  order  will  be  made  at  this 
timr.  iMit   it   is  expected   that  defendants  will  ho  readjust  the  rates  as  to 
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remove  the  undue  discrimination.    Menasha  Wooden  Ware  Co,  r.  Atchison^ 

r.  d  S.  F.  R.  Co,  666. 
34j.  The  competitive  conditions  existing  at  Afton,  Minn.,  prevent   the 

maintenance  of  higher   coal  rates  than   those   now  in  effect,  and  con!<e* 

quently  there  is  no  unjust  discrimination  between  places  by  reason  of  the 

fact  that  defendant's  rate  on  coal  is  33  (*ents  per  ton  less  from  Superior. 

Wis.,  to  Afton   than  from  Superior  to   Hastings,  although  the  traffic  to 

Afton  passes  through  Hastings.     Haatinga  Malting  Co.  v.  Chicago,  M.  dc 

8t.  P,  R.  Co.  675. 

34k.  Substantial    dissimilarity    of   circumstances    and   conditions    exists 

iK-twivn  (.KHKlhue  and  Red  Wing,  Minn.,  and  consequently  no  undue  dis- 
iTimination  arises  out  of  the  fact  that  the  defendant  charges  a  rate  on 
grain  of  15  cents  per  one  hundred  pounds  from  Goodhue,  Minn.,  to  Chi- 
ni^ai.  111.,  while  it  chargt^s  only  12^  centos  per  one  hundred  pounds  from  Red 

Wing.  Minn.,  to  Chicago,  14  milci^  farther  off,  the  traffic  passing  through 
Oooiihue.     Goodhue  v.  Chicago  drrat  Western  R.  Co,  683. 

3.).  Defendants*  joint  rate  of  !>0  oehts  i>er  ton  on  bituminous  coal  from 
Norwood.  X.  Y..  to  Montpt»lier,  Vt.,  when  intended  for  ^'railroad  supply," 
and  their  combination  rate  of  $1.85  per  ton,  applied  on  such  coal  carried 
l>etwe-n  the  same  points  and  used  for  manufacturing  or  any  other  in- 
dustrial or  domestic  use.  constitute  unlawful  discrimination.  Capital  City 
(taut  Co.  V.  Central  Vermont  R.  Co.  104. 

3(i.  The  phrase  "under  subst«intially  similar  circumstances  and  con- 
diiions."  in  sei'tion  2  of  the  Act  to  regulate  commerce,  refers  to  the  mat- 
ter of  i>arriage.  and  it  i<«  not  permissible,  under  that  section,  for  two  or 
more  curriors  to  establi^^h  a  joint  through  rate  less  than  the  sum  of  their 
locaU.  which  is  applicable  only  to  a  particular  shipper  or  class  of  ship- 
pers, while  denying  such  lower  rate  to  other  shippers  of  like  traffic  be- 
tween the  same  points  of  origin  and  destination.     Id. 

37.  Although  shippers  cannot  comi>eI  carriers  to  stop  a  commodity  in 
transit  for  treatment  or  recon>ignment.  the  carriers  in  granting  such  a 
privilege  must  not  discriminate.  8t,  Lonia  Hag  d  Grain  Co,  v.  ^ohile  tf 
O.  R.  Co.  90. 

Tx>MJ  AND  Shobt  Haul. 

38.  Under  the  construction  of  the  law  as  announced  by  the  eoarts.  no 
undue  prejudice  agiiinst  Griffin,  or  violation  of  the  long  and  short  haul 
clause,  is  shown  in  this  case;  and  while  the  practice  of  making  rates  to 
GrilVin  by  combining  rates  to  Atlanta  with  local  rates  therefrom  to  Griffin 
may  result  in  unroasonabl(>  charges,  the  evidence  in  this  case  is  iasnffi- 
oicnt  upon  which  to  base  a  conclusion  in  that  respect.  Griffin  Grorrry  Co, 
V.  .Southern  R.  Co.  522. 

39.  On  complaint  that  defendants'  rates  on  oak  lumlier  in  carloads  to 
Philadelphia  are  unlawfully  higher  from  Afton.  Va..  and  point**  east 
th<»reof.  to  and  including  Gordon *»vi lie.  Va..  than  those  for  the  longvr 
distances  over  the  same  line  from   Staunton  and  Basic  City.  Va..   it  ap- 


INDEX.  729 

pea  red  that  a  rate  of  14  cents  per  hundred  pounds  applied  over  the  whole 
territory  for  a  period  of  about  nine  years  between  November  1,  1892,  and 
August  1,  1901.  Eflfective  competition  was  shown  by  defendants'  wit- 
nesses at  Basic  City  and  Staunton,  and  complainants  failed  to  offer  any 
testimony.  Upon  the  record  as  made  in  this  case,  Ueldj  That  the  higher 
rate  from  the  Afton-Gordonsville  group  does  not  constitute  unlawful  dis- 
crimination.    George  M.  Spiegle  d  Co,  v.  Chesapeake  d  0.  R.  Co.  367. 

40.  Defendants'  rate  of  $1.30  per  hundred  pounds  on  buggies  in  car- 
loads from  Rock  Hill,  S.  C,  To  Tallahassee,  Fla.,  is  not  shown  to  be  un- 
reasonable, and  under  the  construction  placed  upon  section  4,  or  the  long 
and  short  haul  clause  of  the  statute,  by  the  United  States  Supreme  Court. 
competition  by  the  A.  C.  L.  R.  Co.  justifies  defendants'  lower  rate  of  $1.10 
for  the  longer  distance  to  Quincy,  Fla.  Rock  Hill  Buggy  Co.  v.  Southern 
R.  Co.  229. 

41.  Freight  rates  to  Charlotte,  N.  C,  from  New  York  and  other  northern 
and  eastern  points,  and  from  Louisville,  Chicago,  and  other  western  points, 
are  complained  of  as  unjust,  and  those  from  the  west  as  greater  for  the 
shorter  distance  to  Charlotte  than  for  longer  distances  through  Charlotte 
to  more  distant  localities.  The  rates  to  Charlotte  are  made  by  combin- 
ing rates  to  Virginia  cities  with  the  local  rates  from  those  cities  to 
Charlotte.  Competition  forces  low  rates  to  the  Virginia  cities,  and  also 
compels  the  low  rates  in  force  from  the  west  to  certain  points  east  of 
Charlotte.  If  through  rates  to  Charlotte  lower  than  the  combination  of 
charges  to  and  from  the  Virginia  cities  were  established,  the  disadvan- 
\a\\zq  now  resulting  to  Charlotte  dealers  in  their  competition  with  dealers 
at  Virginia  cities  would  to  that  extent  be  removed,  and  the  carriers  are 
recommended  to  consider  taking  such  action;  but  unless  the  present 
through  charges  are  unreasonable  the  Commission  is  without  authority 
to  require  discontinue  nee  of  the  charges  now  exacted.  Held^  That  the 
facts  presented  do  not  constitute  a  basis  for  an  order  of  relief  which  could 
be  enforced,  and  therefore  the  complaints  must  be  dismissed.  Charlotte 
Shipffcrs'  Asso.  v.  Southern  R.  Co.   108. 

41a.  In  view  of  the  judicial  interpretations  of  the  Act  to  regulate  com- 
merce, the  facts  in  this  case  furnish  no  basis  for  a  conclusion  that  the 
rates  in  question  violate  the  long  and  short  haul  clause  on  the  ground 
that  the  rntes  to  intermediate  places  are  higher  than  for  the  longer  dis- 
tance from  Dal  ton,  Ga.,  to  Roanoke  or  Lynchburg.  Farrar  v.  Southern 
R.  Co.  ()40. 

41b.  The  competitive  conditions  existing  at  Afton,  Minn.,  prevent  the 
maintenance  of  higher  coal  rates  than  those  now  in  effect,  and  conse- 
quently there  is  no  unjust  discrimination  between  places  by  reason  of  the 
fact  that  defendant's  rate  on  coal  is  35  cents  per  ton  less  from  Superior, 
Wis.,  to  Afton  than  from  Suj)erior  to  Hastings,  although  the  traffic  to 
Afton  passes  through  Hastings.  Hastings  Malting  Co.  v.  ChicagOy  M.  d 
8t.  P.  R.  Co.  075. 

41c.  Substantial  dissimilarity  of  circumstances  and  conditions  exists  be- 
tween Goodhue  and  Red  Wing,  Minn.,  and  consequently  the  4th  section  of 
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the  Act  to  regulate  commerce  is  not  violated  by  ihe  defmdant  in  charging 
a  rate  on  grain  of  15  cents  per  one  hundred  pounds  from  Goodhue,  Minn., 
to  Chicago,  111.,  while  it  charges  only  12}  cents  per  one  hundred  pounds 
from  Red  Wing,  Minn.,  to  Chicago,  14  miles  farther  off.  Gi»dkue  v. 
Chicago  Great  Western  R.  Co,  683. 

Passenger  Fares. 

42.  A  railroad  company  is  entitled  to  a  fair  return  upoa  the  value  of 
that  which  it  employs  for  the  public  oonvenienoe;  and  in  view  of  all  the 
facts  in  this  case,  and  previous  decisions  of  the  Commission  cited,  it  is  not 
apparent  that  the  interstate  passenger  rates  complained  of  are  unrea- 
sonable.    Brahham   v.  Atlantig  Coast  Lme  R,  Co.   464. 

43.  The  rates  fixed  by  the  State  Commissions  of  Sooth  Carolina  and 
Georgia  are  presumptively  reasonable,  but  such  presas^kioB  is  not  eon* 
elusive,  and  the  railroad  companies  are  oititled  to  Aaw  the  eontraiy  in 
a  case  involving  the  rates  on  interstate  traffic     Id. 

44.  Ordinarily  the  through  interstate  passe^go'  Hr^  slKmld  not  exceed 
the  sum  of  local  fares,  but  there  is  no  ^ecifie  reqfvireaMBt  in  tte  regu- 
lating statute  to  that  effect,  and  the  only  qnestioB  for  detenninatioo  is 
whether  the  fare  complained  of  is  unreasonable.  Artx  t.  Smhamri  Xiw 
Line  ItaUwa^,  458. 

45.  Under  the  circumstances  of  the  case  the  passei^ger  fare  in  ques- 
tion cannot  be  deemed  excessive.     Id. 

Reasonableitess  of. 

46.  The  milling-in-transit  rate  of  42  cents  between  little  Rock  and 
Hope  on  interstate  shipments  of  floor  was  groasly  onreaaoBable :  the 
rate  of  19  cents  was,  and  the  rate  of  ^  cents  is,  also  nnreasonahle  asd 
unjust;  a  reasonable  and  just  rate  ther^or  woold  be  11  cents  fier  hundred 
pounds.    J.  W.  Moram  d:  Son  v.  Mi^somri  F.  £.  CV  5$& 

47.  If  the  rate  on  an  article  is  reasosahile  to  those  who  ship  the  great 
hoik  of  that  article  in  the  f(x«i  in  whkh  it  is  ccwnwnTy  pre^aivd  for 
transportation,  that  rate  does  not  heccnne  nsreasamahle  to  the  shipper 
of  a  small  quaatity  of  the  same  artic^  merahr  heoanae  he  <^»ooses  to  pre- 
pare his  shipm^ts  in  a  form  whteh  affords  the  canier  a  graater  profit 
pet  hundred  pounds,  particnlariy  when  the  prefuu^atiim  of  that  artk^  in 
the  more  pro£tahle  form  wooM  impose  some  -defrnee  «f  hardsh^  npan  a 
lai^  ma.iontT  of  shipper?  heicaiBfie  of  its  greatea-  «s^iense  or  for  «ttheT 
ridtsons.     P^m^^w^s'  OowfifVVK  Co,  v.  Clf^nekmd,  C^  C.  d  ^H.  L.  R,  Co^  SSi 

4S.  There  are  two  rootes  c^vvr  which  <ifia3  may  he  al^iped  irem  the 
Tlufrcker  District,  in  West  Tirginta.  to  Alecandna.  Ind.::  ooe  ly  the  X. 
4  W.  and  C.  C  C  4  St.  L.,  the  shcirtin-  line,  and  «aie  Inr  the  X.  it  W.. 
H.  V^  and  I.  EL  4  W.  OfMrnpaarnam^  in  1MI3  had  sh^^wid  to  them  at 
Alexandria^  Ind..  eight  caxioads  of  coal  trnm  the  l^uu^»*r  Distriel.  W. 
V*«  «fw  the  tattler  ronte.  aaid  twr  thai  line  the  jmhlished  rate  was  f USfc# 
per  t«ii,  miuie  <wwr  the  other  rfHTKe  the  rat*  w»s  iflifiSi  per  ttm.  Xov- 
emher  :96.  1^«&.  the  rate  h^r  the  renne  nsnd  was  rednced  tko  fLfi^  and 
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later  the  other  line  lowered  its  rate  to  $1.55.  Complainants,  acting  on 
behalf  of  the  consignor,  demanded  reparation.  The  evidence  relates  sole- 
ly to  the  rate  itself,  and  the  fact  that  a  lower  rate  was  in  force  over 
a  competing  short  line.  Heldy  that  the  rate  charged  is  not  shown  to 
have  been  unreasonable,  and  that,  in  view  of  their  published  tariff, 
the  carriers  in  the  through  line  over  which  the  coal  was  carried  could 
not  lawfully  apply  the  lower  rate  in  effect  over  the  competing  line.  J.  J. 
Marley  d  Son  v.  Norfolk  d  W.  R,  Co.  616. 

49.  Whether  the  rate  on  a  second-hand  dynamo  shipped  from  the  elec- 
tric light  station  to  the  repair  shop  should  be  lower  than  is  charged  up- 
on either  a  new  or  second-hand  dynamo  sent  to  the  station  for  use,  is 
a  question  of  policy  for  the  railways;  and  this  Ck)mmission  cannot  say 
that  it  is  unjust  or  unreasonable  to  exact  the  same  charge  for  the  new 
and  the  second-hand  dynamo.  National  Machinery  d  Wrecking  Co,  ▼. 
Pittsburg,  C.  C.  d  8t.  L.  R.  Co,  581. 

50.  The  defendant's  rates  on  potatoes  in  carloads  from  Mankato  and 
Good  Thunder  to  Washington,  Scran  ton,  and  other  eastern  destinations 
are  unreasonable  and  unjust,  and  the  St.  Paul  rate  may  be  used,  for 
the  purposes  of  this  case,  as  a  standard  of  comparison.  Hoerr  v.  Chicago, 
M.  d  St.  P.  R.  Co.  547. 

51.  Reasonable  and  just  rates  on  potatoes  in  carloads  frdm  Mankato 
and  Good  Thunder  to  W^ashington  and  Scranton  would  be  39  cents  to 
Scranton  and  38  cents  to  Washington,  and  said  rates  would  be  4  cents 
above  the  rates  from  St.  Paul;  and  defendant  is  also  recommended  to 
put  in  corresponding  rates  from  Mankato  and  Good  Thunder  to  the  var- 
ious eastern  destinations.     Id. 

52.  Rates  on  flour  from  Louisville  and  Evansville  by  the  Southern  Rail- 
way to  Berry,  Ala.,  on  the  line  of  the  Southern,  and  by  the  Southern  and 
Mobile  &  Ohio  to  Gordo,  Ala.,  on  the  line  of  the  Mobile  &  Ohio,  are  less 
than  those  of  the  Mobile  &  Ohio  from  Ava  and  Cairo,  111.,  to  Gordo. 
The  rate  by  the  Southern  from  St.  Louis  to  Gordo  is  the  same  as  that  of 
the  Mobile  &  Ohio  from  St.  Louis  and  Ava,  although  the  distance  by  the 
former  is  about  twice  that  from  Ava  by  the  latter,  and  much  greater 
than  that  from  St.  Louis  by  the  Mobile  k  Ohio.  Held,  that  these  facts 
do  not  warrant  the  conclusion  that  the  flour  rates  from  St.  Louis,  Ava, 
and  Cairo  to  Gordo  are  unreasonable.  S.  J.  d  8.  Cannon  v.  Mobile  d 
O.  R.   Co.  537. 

53.  It  is  competent  to  compare  rates  and  distances  on  different  roads 
in  dealfng  with  an  alleged  unreasonable  rate,  and  these  are  to  be  con- 
sidered in  connection  with  the  many  other  factors  that  enter  into  the 
adjustment  of  rates:  but  it  does  not  necessarily  follow  that  a  rate  is 
unreasonable  because  on  the  same  or  another  road  a  particular  kind  of 
traffic  is  hauled  a  greater  distance  from  a  different  point  of  origin  at 
the  same  or  at  a  less  rate.     Id. 

54.  The  exaction  of  first-class  rates  on  cotton-piece  grods  between  Mis- 
souri  River  points  and  Denver,   in  view  of  the  long-prevailing  differen- 
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tialB  in  other  partjs  of  the  country,  and  other  existing  eonditions.  is  un- 
just and  unreasonable.     Kindel  v.  Boston  d  A.  R,  Co.  495. 

56.  The  result  of  the  excessive  rate  on  cotton-piece  goods  between  the 
.Missouri  River  and  Denver,  and  the  application  of  full  locals  in  mak- 
ing up  the  through  combination  rate  to  New  York,  Boston,  and  other 
eastern  points  taking  the  same  rate  to  Denver^  is  to  make  the  through 
rate  to  Denver  excessive;  and  such  through  rate  to  Denver,  to  be  reaaon- 
able,  should  not  exceed  $1.50  per  hundred  pounds.     Id. 

56.  A  railroad  company  is  entitled  to  a  fair  return  upon  the  value 
of  that  which  it  employs  for  the  public  convenience;  and  in  view  of  all 
the  facts  in  this  case,  and  previous  decisions  of  the  Commission  cited, 
it  is  not  apparent  that  the  interstate  passenger  rates  complained  of  are 
unreasonable.     Brabham  v.  Atlantic  Coast  Line  R.  Co.  464. 

57.  The  present  terminal  charge  for  delivery  of  live  stock  at  the  Union 
Stock  Yards  in  Chicago,  amounting  to  about  $2  per  car  is  unjust  and 
unreasonable;  and  a  reasonable  charge  would  be  $1  per  car  for  such 
terminal  services.  Cattle  Raisers*  Asso.  of  Texas  y.  Missouri,  K.  d  T. 
R.  Co.  296. 

58.  Defendants'  advances  in  live-stock  rates  during  1903,  as  shown  in 
the  appehdix,  were  unjust  and  unreasonable,  and  the  present  rates  are 
unjust  and  unreasonable  to  the  extent  of  such  advances.     Id. 

59.  Outside  the  excluded  territory  a  terminal  charge  for  delivery  to 
the  Union  Stock  Yards  in  Chicago  of  $1  per  car  is  reasonable.  Cattle 
Raisers*  Asso.  of  Texas  v.  Chicago,  B.  d  Q.  R.  Co.  277. 

60.  Excluding  the  territory  covered  bv  the  reduction  of  1896,  live-stock 
rates  to  Chicago  participated  in  by  defendants  were,  on  May  31,  1894, 
reasonable  compensation  for  the  services  performed,  including  delivery  at 
the  Union  Stock  Yards  in  Chicago.  At  all  times  since  that  date  such 
rates  have  been,  and  now  are,  sufficiently  high  to  include  a  delivery  at 
the  stock  yards  as  such  delivery  was  made  prior  to  June  1,  1894.     Id, 

61.  This  case,  involving  the  reasonableness  and  justice  of  freight  rates 
from  Chicago,  St.  Louis,  Louisville,  and  other  Ohio  River  and  Mississippi 
River  points,  is  similar  to,  and  was  held  to  await  the  final  disposition 
of,  the  case  of  Wilmington  Tariff  Asso.  v.  Cincinnati,  P.  d  V.  R.  Co. 
9  I.  C.  C.  Rep.  118,  in  which  proceeding  the  Commission  entered  an 
order  requiring  correction  of  rates  from  the  same  points  to  Wilmington, 
N.  C,  but  such  order  the  United  States  circuit  court  declined  to  enforce. 
During  the  present  year  the  rates  from  Chicago  to  Ohio  River  crossings 
have  been  materially  reduced  on  shipments  destined  to  south-eastern 
points,  resulting  in  reduction  of  through  rates  from  Chicago  to  Charles- 
ton and  Wilmington.  Held,  that  in  view  of  the  decision  of  the  circuit 
court  in  the  Wilmington  Case,  no  enforceable  order  of  ralief  can  be 
predicated  upon  the  facts  shown  in  this  case,  and  the  complaint  must 
Ik?  dismissed.  Bureau  of  Freight  d  Transportation  of  Charleston,  8.  C, 
v.  yorfolk  d  W.  R.  Co.  235. 

62.  Defendant's   rates    from   Memphis   to   local   points    in  Arkansas   are 


INDEX.  733 

in  many  instances  unreasonably  high  and  should  be  reduced.     Re  Freight 
Rates  between  Memphis  and  Points  in  ArkansM,  180. 

63.  The  Evansville  &  Terre  Haute  Railroad  Company  having,  instead 
of  making  a  through  rate  from  points  in  Indiana  to  destinations  south 
of  the  Ohio  River,  established  a  local  rate  on  hay  of  8  cents  per  hundred 
pounds  to  Evansville,  and  a  proportional  of  Oy,  cents  to  Evansville  when 
the  shipment  is  billed  through  to  a  specified  destination,  acts  unreason- 
ably and  unjustly  in  insisting  upon  the  billing  of  these  shipments  to  a 
specified  destination  in  order  to  secure  application  of  the  lower  propor- 
tional rate,  while  it  declines  to  assume  responsibility  for  such  billing, 
and  does  not  post  in  its  stations  the  tarifTs  from  which  the  shipper  can 
himself  ascertain  the  rate  at  which  the  shipment  should  be  billed.  While 
the  proportional  rate  is  kept  in  force  it  is  reasonable  and  just  that 
these  shipments  shall  be  billed  to  Evansville  in  care  of  the  road  leading 
southerly  therefrom.    T.  M.  Kehoe  d  Co.  v.  Evansville  d  T.  H.  R.  Co,  172. 

64.  While  tli?  Commission  does  not  decide  that  one  and  one  half  times 
first  class  rates  for  sectional  bookcases  are  reasonable,  they  do  hold 
that  the  evidence  submitted  is  not  sufficient  to  show  such  unreasonable- 
ness.    Globe- Wernicke  ('o.  v.  Baltimore  d  0.  8.   W.  R.  Co.  156. 

65.  Defendants'  rates  on  reconsignment  of  hay  from  warehouses  in  East 
St.  Louis  to  points  south  of  the  Ohio  River,  amounting  to  2  cents  more 
than  their  proportional  rate  from  East  St.  Louis  on  through  shipments, 
are  unjust  and  unreasonable.  St.  Louis  Hay  d  Grain  Co.  v.  Mobile  d 
O.  R.  Co.  90. 

65a.  Upon  the  evidence  as  presented  it  does  not  appear  that  a  rate  of 
62  cents  per  hundred  pounds  on  "wool  in  the  grease"  from  Philadelphia, 
Pa.,  to  Ft.  Wayne,  Ind..  is  unreasonable.  Weil  v.  Pennsylvania  R.  Co, 
627. 

65b.  The  advances  in  freiglit  rates  upon  lumber  from  Dalton,  Ga.,  to 
points  in  Virginia  on  the  Norfolk  and  Western  lines,  between  Bristol, 
Tenn..  and  Roanoke.  Va..  and  between  Blueficld  W.  Va.,  and  Kenova.  W. 
Va.,  which  were  made  in  1001  and  1903,  are  unreasonable  and  unjust, 
and  the  rates  should  not  exceed  those  in  force  before  the  advances  were 
made  effective.     Farrar  v.  Southern  R.  Co.  640. 

65c.  The  rate  per  ton  \^t  mile  is  not  always  the  measure  of  a  rea- 
sonable rate,  as  that  measure,  rigidly  applied,  would  make  distance  alone 
the  giiuge  for  transportition  charges;  but  it  afford*  a  valuable  basis  of 
comparison  for  relative  rat«  Imrdens.     Id. 

65d.  The  rate  of  $1.75  per  ton  on  anthracite  coal  and  $1.40  per  ton 
on  bituminous  coal  from  Superior,  Wis.,  to  Hastings,  Minn.,  are  unreason- 
ably high,  and  should  rot  exceed  $1.50  per  ton  on  anthracite  and  $1.25  per 
ton  on  bituminous  coal.  Hastings  Malting  Co.  v.  Chicago,  M.  d  8t.  P.  R. 
Co.  675. 

65e.  It  may  often  happen  that  a  single  rate  out  of  an  entire  system 
of  rates  may,  when  examined  by  itself,  appear  to  be  unreasonable,  even 
though,  when  considered  as  a  part  of  the  whole  system,  it  is  justifiable. 
To  reduce  this  single  rate  would  perhaps  disarrange  the  entire  system  of 
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rates  in  effect,  and  in  a  case  of  this  sort  the  Commission  does  not  feel 
that  it  should  interfere  until  strong  reasons  for  such  interference  are 
presented.    Id. 

05 f.  Complainant  shipped  thirteen  carloads  of  beer  between  January 
20,  1901,  and  March  4,  1902,  as  through  shipments  over  defendants'  lines, 
from  Milwaukee,  Wis.,  to  Woodward,  Okla.,  upon  eight  carloads  of  which 
he  was  charged  a  rate  of  73  cents  per  one  hundred  pounds,  and  upon  five 
carloads  75  ctnts;  whereas  during  the  time  of  such  shipments  defendants' 
rates  on  beer  from  Milwaukee  to  Oklahoma  City,  Okla.,  more  distant  than 
Woodward,  were  only  53  cents  per  one  hundred  pounds.  It  appears  that 
the  rate  to  Woodward  was  53  cents  in  1892  and  up  to  March  1,  1899, 
while  the  rate  to  Oklahoma  City  was  76  cents  in  1892,  which  was  reduced 
in  1893  to  53  cents,  and  so  continued  to  1899;  and  it  also  appears  that  on 
April  9,  1902,  defendants  reduced  such  rates  to  Woodward  to  53  cents, 
where  they  have  ever  since  remained.  Held,  That  the  rates  charged  upon 
complainant's  shipments  were  unjust  and  unreasonable  to  the  extent  of 
$715.05,  and  that  complainant  is  entitled  to  reparation  in  that  amount. 
Cutter  v.  Atchison,  T.  &  S.  F,  R.  Co,  689. 

Refrigeration  Rates. 

66.  The  carriers  having  reduced  their  rates  for  refrigeration  charges, 
and  the  Commission  being  without  authority  to  fix  rates  for  the  future, 
an  order  will  not  be  made  at  this  time.  Re  Charges  for  Transportation 
and  Refrigeration  of  Fruit  Shipped  from  Points  on  the  Pere  Marquette 
d  Michigan  Central  Railroads,  129. 

67.  The  Pere  Marquette  Railroad  Company,  while  under  contract  to 
continue  its  use  of  Armour  cars  during  the  present  season,  has  made 
reductions  in  its  refrigeration  charges  amounting  to  from  15  to  30  per 
cent,  to  apply  during  this  season,  and  has  filed  a  statement  with  the 
Commission  that  it  intends  for  the  season  of  1906  to  purchase  or  lease 
its  own  equipment,  and  also  furnish  refrigeration  at  $2.50  per  ton  for 
the  ice  used  in  transit.     Id. 

68.  The  Michigan  Central  Railroad  Company  has  established  for  the 
present  season  the  reasonable  charge  of  $2.50  per  ton  for  ice  actually 
used.     Id. 

69.  A  reasonable  refrigeration  charge  on  Michigan  fruit  shipped  to 
interstate  destinations  from  points  in  Michigan,  when  based  upon  the  ice 
actually  used,  would  be  $2.50  per  ton.     Id. 

70.  It  is  not  within  the  province  of  the  Commission  to  prescribe  the 
method  or  kind  of  refrigeration  charges  which  shall  be  adopted  by  the 
carrier.     Id. 

71.  Refrigeration,  being  incumbent  upon  the  carrier  as  part  of  the 
transportation,  the  charge  for  that  service  stands  like  any  other  charge 
for  transportation.  It  is  the  duty  of  the  carrier  to  publish,  file  with 
the  Commission,  and  observe  its  refrigeration  charges;  and  the  Commis- 
sion has  the  same  jurisdiction  to  inquire  into  the  justi  e  and  reason- 
ableness of  such  charges  as  of  any  other  charge  for  the  transportation 
of  passengers  or  property.     Id, 
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Second- Hand  Goods. 

72.  VVliether  the  rate  on  a  second-hand  dynamo  shipped  from  the  elec- 
tric light  station  to  the  repair  shop  should  be  lower  than  is  charged  up- 
on either  a  new  or  a  second-hand  dynamo  sent  to  the  station  for  use,  is 
a  question  of  policy  for  the  railways;  and  this  Commission  cannot  say 
tliat  it  is  unjust  or  unreasonable  to  exact  the  same  charge  for  the  new 
and  the  second-hand  dynamo.  National  Machinery  d  W.  Co,  v.  Pitts- 
burg, C.  G.  &  St.  L.  R.  Co.  581. 

Stock    Yards. 

73.  Wliere  the  live-stock  rates  to  Chicago  participated  in  by  defend- 
ants constitute  a  reasonable  compensation  for  the  services  performed, 
including  delivery  at  the  Union  Stock  Yards  in  Chicago,  the  imposition 
of  a  terminal  charge  of  $2  per  car  is  unreasonable.  Cattle  Raisers*  A.sso, 
of  Texas  v.  GhicagOy  B.  d   Q.  R.  Co.  277. 

TiiBouGH    Rates. 

74.  There  are  two  routes  over  which  coal  may  be  shipped  from  the 
Thacker  District,  in  West  Virginia,  to  Alexandria,  Ind.;  one  by  the  N. 
&  VV.  and  C.  C.  C.  &  St.  L.,  the  shorter  line,  and  one  by  the  N.  &,  W., 
II.  v..  and  L.  E.  &  W.  Complainants  in  1903  had  shipped  to  them  at 
Alexandria,  Ind.,  eight  carloads  of  coal  from  the  Thacker  District,  W.  Va., 
over  the  latter  route,  and  by  that  line  the  published  rate  was  $1.90  per 
ton,  while  over  the  other  route  the  rate  was  $1.65  per  ton.  November 
20,  1903,  the  rate  by  the  route  used  was  reduced  to  $1.65,  and  later  the 
other  line  lowered  its  rate  to  $1.55.  Complainants,  acting  on  behalf 
of  the  consignor,  demanded  reparation.  The  evidence  relates  solely  to 
the  rate  itself,  and  the  fact  that  a  lower  rate  was  in  force  over  a  com- 
peting shoi  t  line.  Held,  that  the  rate  charged  is  not  shown  to  have 
been  unreasoTiable,  and  that,  in  view  of  their  published  tariff,  the  car- 
iers  in  the  through  line  over  which  the  coal  was  carried  could  not  law- 
fully a])ply  the  lower  rate  in  effect  over  the  competing  line.  J.  J,  Mar- 
ley  iSc  Son  v.   \orfolk  d   W.  R.  Co.   616. 

75.  The  rail  lines  centering  in  New  York  and  running  westerly  there- 
from refuse,  for  stated  business  reasons,  to  make  any  joint  rating  ar- 
iang(?nient  with  the  Enterprise  Transportation  Company,  a  steamboat 
line  plying  between  Fall  River  and  other  New  England  points  and  New 
York  city,  and  in  competition  with  the  Fall  River  line  of  the  New 
England  Navigation  Company,  which  is  owned  and  operated  by  the  New 
York,  New  Haven,  and  Hartford  Railroad  Company.  The  Fall  River 
line  may,  by  reducing  rates  on  local  traffic,  force  out  of  business  the 
Enterprise  Transportation  Company,  while  obtaining  a  lucrative  and 
supporting  business  from  through  traffic,  and,  upon  disappearance  of  such 
competition,  restore  the  former  charges.  The  existence  of  the  Enterprise 
Transj>ortation  Company  as  a  competitive  factor  is  of  distinct  value  to 
the  public,  and  this  existence  may  depend  upon  its  right  to  engage  in 
thr(m«rh   business.     By   reason  of  want  of  power  to  grant  any  relief,  the 
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Commission  expresses  no  opinion  as  to  whether  the  through  routing  ar- 
ranji^ement  should  l>e  extended  to  the  Enterprise  Company;  but  if  the 
public  iH  to  have  the  legitimate  benefit  of  water  competition,  it  is  evident 
that  authority  Hhould  be  provided  to  establish  through  routes  between 
rail  and  wat<'r  canieris.  Re  Alleged  Unlawful  Discrimination  against  the 
llnttrprinc   TrntiMp.    Co.  587. 

70.  There  in  no  competitive  relation  between  petroleum  and  its  products 
on  Die  one  Iiand.  and  other  articles  of  traffic  on  the  other;  and  the  fail- 
II n*  of  tlie  New  Haven  Company  to  provide  joint  rates  on  petroleum  and 
its  piodiiets.  wliile  maintaining  joint  rates  on  other  traffic,  does  not 
<-onstitute  wrongful  preference  and  advantage.  Fred  G.  Clark  Co,  v. 
Jjake  Shore  d:  M.  S.  R.  Co.  558. 

77.  Tlie  \ct  to  regulate  commerce  does  not  authorize  the  Commission 
to  eompe]  the  establishment  of  joint  rates  by  connecting  carriers,  nor 
to  prescribe  the  divisions  of  joint  rates  or  the  conditions  of  interchange 
in  CUM*  the  (-(mnectin;:  carriers  fail  to  agree  in  respect  thereto;  and  it 
follows,  notwithstanding  the  combination  rates  complained  of  are  un- 
just and  unreasonable,  and  the  general  shipping  situation  is  such  as 
lo  work  a  practical  monoply  in  favor  of  the  Standard  Oil  Company,  that 
relief  cniinot  be  affoTded  by  the  Commission^  and  the  complaint  must 
be   (lisinissed.     Id. 

7S.  I'nder  the  construction  of  the  law  as  announced  by  the  courts,  no 
undue  ))rejudi('e  a^^ainst  (Jriflin.  or  violation  of  the  long  and  short  haul 
clause,  is  shown  in  this  case:  and  while  the  practice  of  making  rates 
to  (;rillin  by  combiniiijr  rates  to  Atlanta  with  local  rates  therefrom  to 
(rriilin  may  result  in  unreasonable  charges,  the  evidence  in  this  case 
is  insuilicient  upon  whicli  to  base  a  conclusion  in  that  respect.  Oriffin 
(irocpry  Co.  v.  Southrtu   R.  Co.  522. 

70.  The  result  of  the  excessive  rate  on  cotton-piece  goods  between 
the  .Missouri  River  and  Denver,  and  the  application  of  full  locals  in 
making  up  the  tlirough  combination  rat.  to  New  York,  Boston,  and  other 
eastiMii  points  taking  the  same  rate  to  Denver,  is  to  make  the  through 
rate  to  l><*nver  excessive;  and  such  rate  to  Denver,  to  be  reasonable, 
should  not  exceed  $1.50  per  hundred  pounds.  Kindel  v.  Boston  d  A.  R. 
Co.  495. 

80.  The  application  of  combined  local  charges  to  a  long-distance  ship- 
ment  places  a   wronjrful   burden    upon  the  shipper.     Id. 

HI.  Transcontinental  rates  from  eastern  points  to  San  Francisco  are 
made  in  competition  with  water  rates,  and  are  in  no  sense  the  measure 
of  the  value  of  the  services:  but  that  situation  does  not  justify  the  car- 
ria^'e  of  ^oods  to  San  Kiancisco  at  a  loss,  thereby  placing  additional 
burdens  on  other  traflic.     Id. 

H2.  The  fact  that  through  rates  are  less  than  the  sum  of  in  and  out 
rates  is  not  of  itself  a  valid  ground  of  objection,  nor  is  it  unlawful 
foi-  defendants  to  maintain  reconsignment  rates  which  are  higher  in  some 
cjises  tluin  their  projKjrtion  of  through  rates.  8t,  Louis  Hay  d  Qrain 
Co.  V.  lUinoiti  Cent.  R.  Co.  480. 
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83.  Defendant  carries  coal  to  Baltimore  destined  finally  to  "points  out- 
side the  Capes"  (largely  to  New  England  seaboard  points),  and  ship- 
ments of  the  same  coal  may  also  be  made  to  Norfolk,  an  Atlantic  sea- 
port. The  rate  to  Baltimore  on  coal  reshipped  to  "outside  the  Capes" 
points  is  forced  by  the  competition  of  lines  from  other  mines,  and  under 
such  rate  defendant  secures  a  large  annual  tonnage  via  its  line  to  the 
port  of  Baltimore.  The  rate  to  Baltimore  on  coal  for  Norfolk  is  the 
local  rate  to  Baltimore.  If  the  shipments  to  Norfolk  and  points  out- 
side the  Capes  be  regarded  as  through  shipments,  on  what  are  in  essence 
through  rates,  the  competition  stated  might  justify  a  higher  rate  to 
Baltimore  when  the  final  destination  is  Norfolk  than  when  it  is  a  point 
outside  the  Capes;  but  if  this  coal  is  all  purely  local  to  Baltimore, 
there  is  much  doubt  whether,  as  a  matter  of  law,  defendant  can  charge 
for  the  haul  to  Baltimore  more  in  one  case  than  in  the  other.  City 
Oiu  Company  v.  Baltimore  d  O.  R.  Co.  371. 

94.  The  St.  Louis  S.  W.  R.  Co.  should  not  be  required  to  make  through 
rates  via  Memphis  merely  because  it  has  established  through  rates  from 
more  southerly  stations,  Kendalls  and  points  south  via  Gale  or  Thebes, 
Cairo  or  East  St.  Louis.  Re  Freight  Rates  between  Memphis  and  Points 
in  Arkansas,  180. 

85.  The  Evansville  &  Terre  Haute  Railroad  Company  having,  instead 
of  making  a  through  rate  from  points  in  Indiana  to  destinations  south 
of  the  Ohio  River,  established  a  local  rate  on  hay  of  8  cents  per  hundred 
pounds  to  Evansville,  and  a  proportional  of  614  cents  to  Evansville  when 
the  shipment  is  billed  through  to  a  specified  destination,  acts  unreason- 
ably and  unjustly  in  insisting  upon  the  billing  of  these  shipments  to 
a  specified  destination  in  order  to  secure  application  of  the  lower  pro- 
p^irtional  rate,  while  it  declines  to  assume  responsibility  for  such  bill- 
ing, and  does  not  post  in  its  stations  the  tariffs  from  which  the  shipper 
can  himself  ascertain  the  rate  at  which  the  shipment  should  be  billed. 
While  the  proportional  rate  is  kept  in  force  it  is  reasonable  and  just 
that  these  shipments  shall  be  billed  to  Evansville  in  care  of  the  road 
leading  southerly  therefrom.  T.  M.  Kehoe  d  Co.  v.  Evansville  d  T.  H, 
B.  Co.  172. 

86.  A  railway  company,  stage  transportation  company,  and  a  hotel 
association  which  furnishes  accommodations  to  passengers  are  not  compe- 
tent in  law  to  form  through  rates  and  establish  joint  rates  as  provided 
in  section  6  of  the  Act  to  regulate  commerce;  and  the  circular  or  tarifT 
under  which  the  rates  and  tickets  in  question  are  provided  cannot  be  re- 
garded as  a  joint  tariff  established  by  connecting  carriers  under  that 
Act.     Wylie  v.  Xorthem  P.  R.  Co.  145. 

87.  Defendants'  joint  rate  of  90  cents  per  ton  on  bituminous  coal  from 
Norwood  N.  Y.  to  Montpelier,  Vt.,  when  intended  for  ''railroad  supply," 
and  their  combination  rate  of  $1.85  per  ton,  applied  on  such  coal  carried 
between  the  same  points  and  used  for  manufacturing  or  any  other  in- 
dustrial or  domestic  use,  constitute  unlawful  discrimination.  Capital 
City  Gas  Co.  v.  Central    Vermont  R.  Co.   104. 

11  I.  C.  C.  Rep.— 47. 
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88.  The  phrase  "under  substantially  similar  circumstances  and  con- 
ditions," in  section  2  of  the  Act  to  regulate  commerce,  refers  to  the  mat- 
ter of  carriftge,  and  it  is  not  permissible,  under  that  section,  for  two 
or  more  carriers  to  establish  a  joint  through  rate  less  than  the  sum  of 
their  locals,  which  is  applicable  only  to  a  particular  shipper  or  class 
of  shippers,  while  denying  such  lower  rate  to  other  shippers  of  like  traf- 
fic between  the  same  points  of  origin  and  destination.     Id. 

RECONSIGNMENT. 

1.  Although  shippers  cannot  compel  carriers  to  stop  a  commodity  in 
transit  for  treatment  or  reconsignmcnt,  the  carriers  in  granting  such  a 
|)rivilege  must  not  discriminate.  Fit.  Louis  Hay  d  Orain  Co.  v.  Mobile 
d  O.  R.  Co.  00. 

2.  In  allowing  the  privilege  of  reconsigning  hay  from  East  St.  Louis 
to  southern  destinations,  the  defendants  are  entitled  to  charge  for  such 
privilege  what   it  actually   costs  them.     Id. 

3.  Defendants*  rates  on  reconsignmcnt  of  hay  from  warehouses  in  IJast 
St.  i^ouis  to  points  south  of  the  Ohio  River,  amounting  to  2  cents  more 
than  their  proportional  rate  from  East  St.  I^ouis  on  through  shipments, 
aire  unjust  and  unreasonable.     Id. 

REFRIGERATOR   CARS. 

1.  Railroad  companies  are  required  at  common  law  to  furnish  suitable 
facilities  for  the  conduct  of  the  business  in  which  they  engage,  and  it 
follows  that  the  respondent  railroad  companies,  holding  themselves  out 
as  carriers  of  perishable  fruit,  must  provide  the  necessary  refrigerator 
cars  for  the  transportation  of  that  traffic.  Re  Changes  for  the  Transporta- 
tion and  Refrigeration  of  Fniit  Shipped  from  Points  on  the  Pere  Mar- 
quette and  Michigan  Central  Railroads,  129. 

2.  Icing  is  not  a  mere  incident  to  the  transportation  service,  but  is 
a  part  of  the  service  itself;  and  a  railroad  company  which  holds  itself 
out  as  a  carrier  of  a  commodity  which  can  only  move  under  refrigeration 
ia  in  duty  bound  to  furnish  that  refrigeration.     Id. 

:•.  Where  a  railroad  company  insists  that  ice  shall  be  supplied  only 
by  the  party  whom  it  appoints,  and  where  it  collects  from  the  shipper 
and  passes  over  to  such  party  the  compensation  for  that  service,  it  must 
stand  responsible  for  the  refrigeration  as  for  any  other  part  of  the 
tniiiHportation.     Id. 

4.  Refrigeration,  being  incumbent  upon  the  carrier  as  part  of  the  trans- 
I)ortation,  the  charge  for  that  service  stands  like  any  other  charge  for 
transportation.  It  is  the  duty  of  the  carrier  to  publish,  file  with  the 
Couiniission,  and  obser\'e  its  refrigeration  charges:  and  the  Commission 
luiH  the  same  jurisdiction  to  inquire  into  the  justice  and  reasonableness 
of  such  charges  as  of  any  other  charge  for  the  transportation  of  passen- 
gers or  property.     Id. 

5.  It   is  not  within   the   province  of  the  Commission  to  prescribe  the 
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method  or  kind  of  refrigeration  charges   which  shall  be  adopted   by  the 
carrier.     Id. 

6.  A  reasonable  refrigeration  charge  on  Michigan  fruit  shipped  to  in- 
terstate destinations  from  points  in  Michigan,  when  based  upon  the  ice 
actually  used,  would  be  $2.50  per   ton.     Id. 

7.  The  Michigan  Central  Railroad  Company  has  established  for  the 
present  season  the  reasonable  charge  of  $2.50  per  ton  for  ice  actually 
used.      Id. 

8.  The  Pere  Marquette  Railroad  Company  while  under  contract  to  con- 
tinue its  use  of  Armour  cars  during  the  present  season,  has  made  re- 
ductions in  its  refrigeration  charges  amounting  to  from  15  to  30  per 
cent,  to  apply  during  this  season,  and  has  filed  a  statement  with  the 
Commission  that  it  intends  for  the  season  of  1906  to  purchase  or  lea«e 
its  own  equipment,  and  also  furnish  refrigeration  at  $2.50  per  ton  for 
the  ice  used  in  transit.     Id, 

REPARATION. 

1.  Upon  two  carloads  of  hay  shipped  about  May  8,  1902,  from  Patas- 
kala,  O.,  one  to  Wilmington,  N.  C,  and  the  other  to  Greenville,  N.  C,  it 
appears  that  the  Wilmington  shipment  was  overcharged  1  cent  per  hun- 
dred pounds,  and  that  on  the  Greenville  shipment  the  rate  under  pub- 
lished tariffs  should  have  been  30  cents  per  hundred  pounds,  instead  of 
a  higher  rate  claimed  for  the  defense  to  have  been  30^^  cents  and  by 
the  complainant  to  have  been  36  cents,  the  proof  not  indicating  definite- 
ly what  was  actually  charged.  Held,  that  the  findings  show  a  basis  for 
adjustment  and  refund  which  should  be  made,  and  that  the  case  be  held 
open  for  further  proof  and  order  if  that  course  should  become  neces- 
sary.    Dewey  Bros.  Co.  v.  Baltimore  d  0.  R.  Co.  475. 

2.  Where  a  carrier,  contrary  to  positive  instructions  from  the  shipper, 
routes  a  car  by  an  indirect  and  expensive  route,  or,  without  any  in- 
structions, sends  the  car  by  a  longer  route  so  as  to  burden  the  shipper 
with  needless  expense,  such  action  is  prima  facie  unjust  and  unreason- 
able, and  constitutes  a  fair  basis  for  an  order  of  reparation.  Dewey  Bros. 
Co.   v.   Baltimore  d  0.  R.   Co.   481. 

3.  The  carrier  is  not  obliged  to  forward  by  a  cheaper  route  where  he 
follows  the  instruction  given  by  the  shipper,  and  an  order  in  favor  of 
the  complaining  shipper  cannot  be  issued  where  the  testimony  does  not 
indicate  what  instructions   were  actually  given.     Id. 

4.  The  Commission  is  of  opinion  that,  under  circumstances  and  con- 
ditions shown  to  exist  in  this  transaction,  substantial  justice  will  be 
satisfied  with  the  establishment  of  a  reasonable  rate,  and  that  an  order 
for  reparation  is  not  required.  Kindel  v.  New  York,  N.  E.  d  H.  R. 
Co.    514. 

5.  Complainants  are  entitled  to  reparation  for  excessive  rates  on  the 
shipments  complained  of.     Hoerr  v.   Chicago,  M.  d  8t.  P.  R.  Co.  647. 

6.  Complainant  awarded  reparation  upon  ground  that  milling-in-tran- 
sit rate  was  excessive.     J.  W.  Moran  d  Son  v.  Missouri  P.  R.  Co.  598. 
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7.  Complainants  allowed  reparation  for  conceded  erroneous  charges 
on  two  carloads  of  oak  lumber.  George  M.  Spiegle  d  Co.  v.  Cheasapeake 
d  O.  R,  Co.  367. 

8.  Case  retained  for  further  proceedings  in  the  matter  of  reparation, 
where  the  terminal  charge  imposed  had  been  unreasonable.  Cattle 
Raisers'  Asao.  of  Texas  v.  Chicago,  B.  d  Q.  R.  Co.  277. 

9.  Complainants  are  entitled  to  reparation  on  a  shipment  of  a  car- 
load of  hay  carried  from  Johnstown,  Ind.  to  Charleston,  S.  C,  amount- 
ing to  $4.36  from  the  E.  &  T.  R.  and  $5.97  as  admitted  overcharge  col- 
lected by  the  Georgia  R.  on  the  same  shipment.  T.  M.  Kehoe  d  Co.  v. 
Evansville  d  T.  H.  R.  Co.  172. 

10.  A  case  before  the  Commission  involving  alleged  discrimination  in 
furnishing  cars,  and  demanding  reparation,  is  not  barred,  under  section 
9  of  the  Act,  by  the  previous  institution  in  the  State  court  of  a  suit 
for  damages  between  the  same  parties,  based  on  such  discrimination. 
Gallogly  v.  Cincinnati,  H.  d  D.  R.  Co.  I. 

11.  Complainant  is  entitled  to  reparation  where  defendants'  rates  on 
reconsignment  of  hay  from  warehouses  in  East  St.  Louis  to  points  south 
of  the  Ohio  River  have  been  unjust  and  unreasonable.  8t.  Louis  Hay 
d  Grain  Co.  v.  Mobile  d  0.  R.  Co.  90. 

12.  Reparation  allowed  complainant  where  defendants'  rates  unjustly 
discriminated  against  complainant.  City  Gas  Co.  v.  Baltimore  d  O.  R. 
Co.   371. 

13.  Reparation  awarded  in  the  sum  of  $200  for  unjustly  discriminating 
against  complainant  in  furnishing  cars  for  hay  and  grain  shipments. 
Eaton  v.  Cincinnati,  U.  d  D.  R.  Co.  619. 

14.  Reparation  denied  because  of  insufficient  proofs.  Farrar  t.  South- 
ern R.  Co.  640. 

RICE  GRITS. 

Rates  on.  Re  Rates  on  Com  and  Com  Products  from  Missouri  River 
Points  to  Points  in  Washington,  Oregon,  and  California,  212,  215,   216. 

SAFETY  APPLIANCE  ACT. 

1.  The  manifest  purpose  of  the  amended  safety  appliance  law  is  that 
all  freight  cars  shall  be  equipped  with  air-brakes,  and  that  all  brakes 
shall  be  used  and  operated;  and  such  condition  is  necessary  to  the 
safety  of  both  railway  employees  and  the  traveling  public,  besides  facili- 
tating traffic  movement,  and  resulting  in  the  handling  of  traffic  with 
greater  economy.  Increasing  the  minimum  percentage  of  air-braked  cars 
in  trains  from  50  to  75  per  cent  would  result  in  the  earlier  operation 
of  trains  fully  equipped  with  air-brakes,  and  accelerate  the  removal  from 
service  of  old  and  comparatively  unsafe  cars  now  unequipped  with  that 
appliance:  but  under  the  present  public  demand  the  use  of  every  avail- 
able car  is  required  to  move  the  unusual  volume  of  traffic  now  offered, 
and  ordering  such  increased  percentage  into  immediate  effect  would  ham- 
per  railway   operations  and   impose   severe  hardship   upon    shippers   and 
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the  general  public.  After  due  notice  and  full  hearing,  Held,  that  the 
minimum  percentage  of  air-braked  freight  cars  in  trains  on  railroads 
used  in  interstate  commerce  shall  stand  increased  to  75  per  cent  on  and 
after  August  1,  1906.  Re  Proposed  Increase  in  the  Mtnimum  Percentage 
of  Cars  in  Trains  Required  to  he  Operated  with  Power  or  Train  Brakes, 
420. 

District  Court  Decision. 

2.  The  car  involved  in  this  case  was  hauled  from  one  of  defendant's 
yards  to  another,  the  movement  being  preparatory  to  going  upon  the 
main  line  toward  destination  in  another  state.  Held,  that  this  car  was 
used  in  interstate  commerce  within  the  meaning  of  the  act  of  March  2, 
1893,  as  amended.  United  States  v.  Pittsburgh,  C.  C.  d  8t,  L.  R.  Co. 
(U.  S.  Dist.  Ct.  S.  D.  O.)  696. 

3.  The  safety  appliance  acts  apply  to  cars  while  being  used  in  a  switch- 
ing movement.     Id. 

4.  In  an  action  brought  jointly  against  two  or  more  railroad  com- 
panies to  recover  the  statutory  penalty  specified  in  the  safety  appliance 
acts,  judgment  may  be  rendered  against  any  one  of  the  defendants  when 
the  p:oof  sliows  that  such  defendant  has  violated  the  statute.  United 
States  V.  Chicago,  P.  d  St.  L.  R.  Co.  (U.  S.  Dist.  Ct.  S.  D.  111.)  698. 

5.  When  a  railroad  company  hauls  over  its  line  a  car  having  a  defect 
covered  by  the  safety  appliance  acts  it  is  liable  for  the  penalty  provided 
by  said   statutes.     Id. 

SCHEDULES  OR  TARIFFS. 

1.  While  the  Commission  does  not  decide  that  one  and  one  half  times 
first  class  rates  for  sectional  bookcases  are  reasonable,  they  do  hold  that 
the  evidence  submitted  is  not  sufficient  to  show  unreasonableness.  Olohe- 
Wernicke  Co.  v.  Baltimore  d  0.  S.  W.  R.  Co.  156. 

2.  While  there  is  much  reason  to  believe  that  sectional  bookcases 
might  properly  be  placed  in  the  first  class  by  the  Official  Classification 
Committee,  the  same  as  has  been  done  by  the  Southern  and  Western 
Classification  Committees,  it  does  not  follow,  however,  that  the  daasifi- 
cation  fixed  by  the  Committee,  of  one  and  one  half  times  first  class  rates 
for  all  bookcases,  is  an  unlawful  discrimination  against  the  sectional 
varieties.     Id. 

3.  A  railway  company,  stage  transportation  company,  and  a  hotel  as- 
sociation which  furnishes  accommodations  to  passengers  are  not  compe- 
tent in  law  to  form  through  rates  and  establish  joint  rates  as  provided 
in  section  6  of  the  Act  to  Regulate  Commerce,  and  the  dreular  or  tariff 
under  which  the  rates  and  tickets  in  question  are  provided  cannot  be 
regarded  as  a  joint  tariff  established  by  connecting  carriers  under  that  . 
Act.    Wylie  v.  Northern  P.  R.  Co.  146. 

4.  The  charge  for  refrigeration  stands  like  any  other  charge  for  trans- 
portation, and  it  is  the  duty  of  the  carrier  to  publish  and  file  the  sane 
with  the  Commission.    Re  Chargee  for  TruntpartaiUm  mmd  Refrigermtiom 
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of  Fruit  Shipped  from  Points  on  the  Pere  Marquette  and  Michigan  Cen- 
tral Railroads^  129. 

5.  The  Evansville  &  Terre  Haute  Railroad  Company  having,  instead 
of  making  a  through  rate  from  points  in  Indiana  to  destinations  south 
of  the  Ohio  River,  established  a  local  rate  on  hay  of  8  cents  per  hundred 
l>ounds  to  Evansville,  and  a  proportional  of  6l^  cents  to  Evansville  when 
the  shipment  is  billed  through  to  a  specified  destination,  acts  unreason- 
ably and  unjustly  in  insisting  upon  the  billing  of  these  shipments  to  a 
specified  destination  in  order  to  secure  application  of  the  lower  pro- 
portional rate,  while  it  declines  to  assume  responsibility  for  such  billing, 
and  does  not  post  in  its  stations  the  tariff's  from  which  the  shipper  can 
himself  ascertain  the  rate  at  which  the  shipment  should  be  billed.  While 
the  proportional  rate  is  kept  in  force  it  is  reasonable  and  just  that  these 
shipments  shall  be  billed  to  Evansville  in  care  of  the  road  leading  south- 
erly therefrom.     T.  M.  Kehoe  d  Co.  v.  Evansville  d  T.  H.  R.  Co,  172. 

6.  Whether  the  rate  on  a  second-hand  dynamo  shipped  from  the  elec- 
tric light  station  to  the  repair  shop  should  be  lower  than  is  charged  up- 
on either  a  new  or  second-hand  dynamo  sent  to  the  staticm  for  use,  is 
i\  question  of  policy  for  the  railways:  and  this  Commission  cannot  say 
that  it  is  unjust  or  unreasonable  to  exact  the  same  charge  for  the  new 
and  the  second-hand  dynamo,  yational  Machinery  d  W.  Co.  v.  Pittsburg, 
C.  C.  d  8t.  L.  R.  Co.  581. 

7.  It  is  manifestly  contrary  to  law,  and  leads  to  confusion,  for  one 
line  of  rates  to  be  retained  in  published  tariff's  while  others  are  in  fact 
used  on  actual  shipments;  and  so  long  as  carriers  in  Southern  Classifi- 
cation territory  deem  it  necessary  to  retain  class  F  in  their  classifications, 
and  publish  rates  applicable  thereto,  including  flour  in  barrels,  and  at 
the  same  time  publish  commodity  rates  on  the  same  article  carried  in  sacks, 
there  should  be  uniformily  a  just  relation  in  such  rates.  8.  J.  d  8.  Cannon 
v.  Mobile  d  O.  R.  Co.  537. 

8.  Under  the  conditions  now  governing  the  manufacture  and  use  of  the 
''Scheidel  outfit,"  such  outfit  is  properly  classified  by  defendant  with  the 
x-ray  and  medical  or  scientific  apparatus  as  double  firstrdass,  and  is  not 
entitled  to  a  first-class  rating  with  dynamos,  transformers,  and  other 
electrical  machinery;  but  no  opinion  is  expressed  upon  the  justice  of  the 
first  class  rate  for  such  machinery.  IF.  Scheidel  d  Co.  v.  Chicago  d  3V.  W. 
R.   Co.  532. 

9.  A  third-class  rate  for  leather  scraps  in  less  than  carloads  is  sutficient- 
ly  high,  and  defendant's  present  classification  and  rating  for  that  traffic 
is  unjust  and  unreasonable.     Xevrman  v.  New  York  C.  d  H.  R.  R.  Co.    517. 

10.  No  aclssification  can  be  so  minute  as  to  conform  to  the  differing 
varieties  and  conditions  of  traffic,  and  to  separate  different  grades  or 
ilensities  of  the  same  article  into  different  classes,  with  varying  rates, 
even  if  it  could  be  accomplished,  would  go  far  to  defeat  the  real  purpose 
of  classification.  Planters  Compress  Co.  v.  Cleveland,  C.  C.  d  8t.  L.  R. 
Co.     382. 

11.  The   defendant's   rates  from   Memphis  to  local   points   in    Arkansas 
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1>eing  in  many  instances  unreasonably  high,  defendant  is  required  to  sub- 
mit within  thirty  days  a  revised  schedule  and  put  the  same  in  force  as 
provided  by  law.  Re  Freight  Rates  between  Memphis  and  Points  m  Ar- 
kansas, 180. 

12.  Old  dynamos  which  have  become  merely  combinations  of  copper, 
brass,  and  iron  scrap,  and  are  valuable  only  as  junk,  should,  under  suit- 
able regulations  fixed  by  the  carrier,  be  given  the  rating  for  junk,  basing 
the  same  on  the  highest  class  metal  used  in  the  construction.  National 
Machinery  d  W.  Co.  v.  Pittsburg,  C.  C.  d  8t.  L.  R.  Co.    581. 

SCHEIDEL  OUTFIT. 

Classification  of.     W.  Scheidel  d  Co.  v.  Chicago  d  N.  W.  R.  Oo.    5S2. 

SECONI>HAND  GOODS. 

Rates  on.  National  Machinery  d  W.  Co.  t.  Pittsburg,  O.  C.  d  8t.  L. 
R.  Co.     581. 

SECTIONAL  BOOKCASES. 

Rates  on.    Olobe-Wemicke  Co,  v.  Baltimore  d  O.  8.  W.  R.  Co.    159,  160. 

SHEEP. 

Rates  on.  Re  Freight  Rates  beticeen  Memphis  and  Points  in  Arkansas, 
103,  194. 

SHEETING. 

Rates  on.     Kindel  t.  Boston  c'  A.  R.  Co.  499. 

SIDETRACK  CONNECTIONS. 

The  enactment  by  Congress,  in  section  3  of  the  Act  to  regulate  oommeroe, 
that  the  carriers  affected  thereby  shall  not  subject  persons,  localities,  or 
descriptions  of  traffic  to  undue  prejudice  or  unreasonable  disadvantage,  or 
give  any  undue  or  unreasonable  preference  or  advantage  to  persons,  lo- 
calities, or  kinds  of  traffic,  in  any  respect  whatsoever,  applies  to  discrimina- 
tion in  facilities  or  instrumentalities  of  shipment  or  carriage:  and  while 
the  Commission  has  no  authority  to  order  a  carrier  to  put  in  sidetrack 
connections,  or  to  prescribe  the  terms  or  conditions  relating  to  the  con- 
struction of  sucli  connections,  its  jurisdiction  does  extend  to  any  case  of 
wrongful  prejudice  resulting  from  discrimination  in  the  provision  of  such 
facilities  or  instrumentalities  of  shipment  or  carriage,  including  side- 
track connections.    Red  Rock  Fuel  Co.  v.  Baltimore  d  O.  R.  Co.     438. 

STAGE  TRANSPORTATION. 

1.  It  is  the  duty  of  the  defendant  railway  company  to  so  conduct  and 
control  its  operations  relating  to  the  transportation  of  passengers  to 
Yellowstone  Park  as  to  afford  such  passengers  full  and  equal  opportuni- 
ty  at  the  terminus  of  its  line  at  Gardiner,  and  elsewhere,  to  select   the 
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stage  line  or  other  agency  they  may  desire  to  use  for  touring  the  Park.. 
and  the  places  and  manner  of  entertainment  therein.  Wylie  v.  Northern 
P.   R.   Co.    145. 

2.  An  arrangement  between  a  railway  company,  stage  transportation 
company,  and  a  hotel  association,  under  which  coupon  tickets  are  issued, 
covering  transportation  and  hotel  charges,  constitutes  and  effects  an  undue 
and  unreasonable  preference  and  advantage  to  the  transportation  company 
and  hotel  association,  and  subjects  complainant,  who  operates  a  stage  line, 
as  well  as  the  passengers,  to  undue  and  unreasonable  prejudice  and  disad- 
vantage.   Id, 

STATE  RAILROAD  COMMISSION. 

As  Duluth,  Minn.,  has  the  same  coal  rates  to  Hastings  as  to  Superior^ 
Wis.,  which  latter  rates  are  excessive,  the  railroad  commission  of  Minne- 
sota has  ample  authority  to  control  the  situation,  and  complainant  should 
first  apply  to  that  commission.  Hastings  Malting  Co,  v.  Chicago,  M.  d 
8t.  P.  R.   Co.  675. 

STATES. 

A  state  has  jurisdiction  to  enact  that  carriers  of  coal  therein  shall  pro- 
vide track  connections  with  all  mines  within  its  borders,  but  the  power 
of  the  State  in  that  respect  arises  from  its  authority  over  State  commerce, 
and  does  not  constitute  any  limitation  upon  the  exclusive  power  of  Con- 
gress to  regulate  interstate  commerce.  Red  Rock  Fuel  Co.  v.  Baltimore 
d  0.  R.  Go.    438. 

STOCK  YARDS. 

1.  The  present  terminal  charge  for  delivery  of  live  stock  at  the  Union 
Stock  Yards  in  Chicago,  amounting  to  about  $2  per  car,  is  unjust  and  un- 
reasonable; and  a  reasohable  charge  would  be  $1  per  car  for  su(^  terminal 
services.     Cattle  Raiders'  Aaso.  of  Texas  v.  Missouri,  K.  d  T.  R.  Co.  296^ 

2.  Where  the  live-stock  rates  to  Chicago  participated  In  by  defendants 
constitute  a  reasonible  compensation  for  the  services  performed,  including^ 
delivery  at  the  Union  Stock  Yards  in  Chicago,  the  imposition  of  a  terminal 
charge  of  $2  per  car  is  unreasonable.  Cattle  Raisers*  Asso.  of  Tewas  v^ 
Chicago,  B.  d  Q.  R.  Co.  277. 

3.  Outside  the  excluded  territory  a  terminal  charge  for  delivery  to  the- 
Union  Stock  Yards  in  Chicago  of  $1  per  car  is  rea-^ionable.     Id. 

4.  A  railroad  company  may  maintain  its  live-stock  depot  at  a  particu- 
lar point,  although  it  neither  builds  nor  repairs  nor  insures  the  stock 
pens  into  which  the  stock  is  unloaded,  and  does  not  hire  or  control  the- 
men  who  do  the  unloading;  and  whether  the  Union  Stock  Yards  at  Chi- 
cago have  been,  in  railroad  phraseology  or  in  legal  definition,  the  depot 
of  defendants,  is  immaterial,  for  they  were,  and  still  are,  in  fact,  the 
point  to  which  the  stock  is  transported  and  unloaded  under  the  shipping 
contract  of  defendants.     Id. 

5.  Excluding  the  territory  covered  by  the  reduction  of  1896,  liTestodt 
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rates  to  Chicago  participated  in  by  defendants  were,  on  May  31,  1894, 
reasonable  compensation  for  the  services  performed,  including  delivery  at 
the  Union  Stock  Yards  in  Chicago.  At  all  times  since  that  date  such  rates 
have  been,  and  now  are,  sufficiently  high  to  include  a  delivery  at  the  stock 
yards  as  such  delivery  was  made  prior  to  June  1,  1894.      Id, 

TABLES. 

Average  daily  compensation  of  railway  employees.  Re  Class  d  Com- 
tnodity  Rates  from  8t,  Louis  to  Texas  Common  Points,  247. 

Showing  maintenance  of  equipment  per  mile  of  line.  Re  Class  d  Com- 
modity Rates  from  8t,  Louis  to  Texas  Common  Points,  258. 

Showing  maintenance  of  way  and  structures  per  mile  of  line.    Id, 

Showing  revenue  per  ton  per  mile  in  cents.    Id. 

Showing  per  cent  of  operating  expenses  to  gross  earnings.    Id, 

Showing  net  earnings  per  mile  of  line.     Id. 

Showing  operating  expenses  per  mile  of  line.    Id. 

Showing  gross  earnings  per  mile  of  line.    Id. 

Showing  volume  and  density  of  traffic,  economies  in  car  and  train  load- 
ing. Re  Class  d  Commodity  Rates  from  8t.  Louis  to  Texas  Common 
Points,  253. 

Showing  average  number  of  tons  carried  one  mile  per  dollar  of  com- 
pensation paid  to  railway  employees.  Re  Class  d  Commodity  Rates  from 
8t.  Louis  to  Texas  Common  Points,  249. 

Total  capitalization  per  mile  of  line.  Re  Class  d  Commodity  Rates 
from  8t.  Louis  to  Texas  Common  Points,  258, 

General  expenses  per  mile  of  line.       Id. 

Funded  debt  per  mile  of  line.     Id. 

Capital  stock  per  mile  of  line.     Id. 

Total  mileage  operated.     Id. 

Average  number  of  tons  carried  one  mile  per  day's  work  perfonned  by 
railroad  employees.  Re  Class  d  Commodity  Rates  from  8t.  Louis  to  Tewas 
Common  Points,  247. 

TERMINAL  CHARGES. 

1.  Where  the  live-stock  rates  to  Chicago  participated  in  by  defendants 
constitute  a  reasonable  compensation  for  the  services  performed,  including 
delivery  at  the  Union  Stock  Yards  in  Chicago,  the  imposition  of  a  terminal 
charge  of  $2  per  car  is  unreasonable.  Cattle  Raisers'  Asso.  of  Texas  v. 
Chicago,  B.  d  Q.  R.  Co.  277. 

2.  The  present  terminal  charge  for  delivery  of  live  stock  at  the  Union 
Stock  Yards  in  Chicago,  amounting  to  about  $2  per  car,  is  unjust  and 
unreasonable;  and  a  reasonable  charge  would  be  $1  per  car  for  such  ter- 
minal services.  Cattle  Raisers*  Asso.  of  Tewas  t.  Missowri,  K.  d  T.  JL 
Co.  296. 

TKRMINAL  PACIUTIES. 

There  is  no  such  competitive  relation  between  fresh  meat  and,  for  ez- 
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ample,  fresh  fruit,  that  it  is  of  necessity  undue  discrimination  to  accord 
a  privilege  to  the  one  commodity  which  is  refused  to  the  other.  Miner  v. 
New  York,  N,  H.  d  H.  B.  Co,  422. 

THROUGH  RATES. 

1.  The  Evansville  &  Terre  Haute  Railroad  Company  having,  instead  of 
making  a  through  rate  from  points  in  Indiana  to  destinations  south  of 
the  Ohio  River,  established  a  local  rate  on  hay  of  8  cents  per  hundred 
pounds  to  Evansville,  and  a  proportional  of  6%  cents  to  Evansville  when 
the  shipment  is  billed  through  to  a  specified  destination,  acts  unreason 
ably  and  unjustly  in  insisting  upon  the  billing  of  these  shipments  to  a 
specified  destination  in  order  to  secure  application  of  the  lower  proportional 
rate,  while  it  declines  to  assume  responsibility  for  such  billing,  and  does 
not  post  in  its  stations  the  tariffs  from  which  the  shipper  can  himself 
ascertain  the  rate  at  which  the  shipment  should  be  billed.  While  the  pro- 
portional rate  is  kept  in  force  it  is  reasonable  and  just  that  these  ship- 
ments shall  be  billed  to  Evansville  in  care  of  the  road  leading  southerly 
therefrom.     T.  if.  Kehoe  d  Co.  v.  Evansville  d  T.  H,  R.  Co,  172. 

2.  The  St.  Louis  S.  W.  R.  Co.  should  not  be  required  to  make  through 
rates  via  Memphis  merely  because  it  has  established  through  rates  from 
more  southerly  stations,  Kendalls  and  points  south  via  Gale  or  Thebes. 
Cairo  or  East  St.  Louis.  Re  Freight  Rates  between  Memphis  and  Points 
in  Arkansas f  180. 

3.  There  are  two  routes  over  which  coal  may  be  shipped  from  the 
Thacker  District,  in  West  Virginia,  to  Alexandria,  Ind. ;  one  by  the  N. 
&  W.  and  C.  C.  C.  &  St.  L.,  the  shorter  line,  and  one  by  the  N  & 
W.,  H.  v.,  and  L.  E.  &  W.  Complainants  in  1903  had  shipped  to  them 
at  Alexandria,  Ind.,  eight  car-loads  of  coal  from  the  Thacker  District,  W. 
Va.,  over  the  latter  route,  and  by  that  line  the  published  rate  was  $1.90 
per  ton,  while  over  the  other  route  the  rate  was  $1.65  per  ton.  November 
26,  1903,  the  rate  by  the  route  used  was  reduced  to  $1.65,  and  later  the 
other  line  lowered  its  rate  to  $1.55.  Complainants,  acting  on  behalf  of  the 
consignor,  demanded  reparation.  The  evidence  relates  solely  to  the  rate 
itself,  and  the  fact  that  a  lower  rate  was  in  force  over  a  competing  short 
line.  Held,  that  the  rate  charged  is  not  shown  to  have  been  unreasonable, 
and  that,  in  view  of  their  published  tariff,  the  carriers  in  the  through 
line  over  which  the  coal  was  carried  could  not  lawfully  apply  the  lower 
rate  in  effect  over  the  competing  line.  J.  J,  Marley  d  Son  v.  Norfolk  d 
W.  R.  Co.  616. 

4.  The  rail  lines  centering  in  New  York  and  running  westerly  there- 
from refuse,  for  stated  business  reasons,  to  make  any  joint  rating  arrange- 
ment with  the  Enterprise  Transportation  Company,  a  steamboat  line  ply- 
ing between  Fall  River  and  other  New  England  points  and  New  York 
city,  and  in  competition  with  the  Fall  River  line  of  the  New  England 
Navigation  Company,  which  is  owned  and  operated  by  the  New  York, 
New  Haven,  and  Hartford  Railroad  Company.  The  Fall  River  line  may, 
by  reducing  rates  on  local    traffic,   force  out  of  business  the    Enterprise 
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Transportation  Company,  while  obtaining  a  lucrative  and  supporting  busi- 
ness from  through  traffic,  and,  upon  disappearance  of  such  competition, 
restore  the  former  charges.  The  existence  of  the  Enterprise  Transporta- 
tion Company  as  a  competitive  factor  is  of  distinct  value  to  the  public, 
and  its  existence  may  depend  upon  its  right  to  engage  in  through  busi- 
ness. By  reason  of  want  of  power  to  grant  any  relief,  the  Commission 
expresses  no  opinion  as  to  whether  the  through  routing  arrangement  should 
be  extended  to  the  Enterprise  Company;  but  if  the  public  is  to  have  the 
legitimate  benefit  of  water  competition,  it  is  evident  that  authority  should 
be  provided  to  establish  through  routes  between  rail  and  water  carriers. 
Re  Alleged  Unlawful  Discrimination  against  the  Enterprise  Transp.  Co. 
587. 

5.  There  is  no  competitive  relation  between  petroleum  and  its  products 
on  the  one  hand  and  other  articles  of  traffic  on  the  other,  and  the  failure 
of  the  New  Haven  Company  to  provide  joint  rates  on  petroleum  and  its 
products,  while  maintaining  joint  rates  on  other  traffic,  does  not  con- 
stitute wrongful  preference  and  advantage.  Fred  O.  Clark  Co.  t.  Lake 
dhore  d  M.  8.  R.  Co,  558. 

6.  The  act  to  regulate  commerce  does  not  authorize  the  Commission 
to  compel  the  establishment  of  joint  rates  by  connecting  carriers,  nor 
to  prescribe  the  divisions  of  joint  rates  or  the  conditions  of  interchange 
in  case  the  connecting  carriers  fail  to  agree  in  respect  thereto;  and  it 
follows,  notwithstanding  the  combination  rates  complained  of  are  unjust 
and  unreasonable,  and  the  general  shipping  situation  is  such  as  to  work 
a  practical  monopoly  In  favor  of  the  Standard  Oil  Company,  that  relief 
cannot  be  afforded  by  the  Commission,  and  the  complaint  must  be  dis- 
missed.    Id. 

7.  Under  the  construction  of  the  law  as  announced  by  the  courts,  no 
undue  prejudice  against  Griffin,  or  violation  of  the  long  and  short  haul 
clause,  is  shown  in  this  case;  and  while  the  practice  of  making  rates  to 
Griffin  by  combining  rates  to  Atlanta  with  local  rates  therefrom  to  Griffin 
may  result  in  unreasonable  charges,  the  evidence  in  this  case  is  insuffi- 
cient upon  which  to  base  a  conclusion  in  that  respect.  Oriffin  Grocery  Co. 
V.  Southern  R.  Co.  522. 

8.  The  result  of  the  excessive  rate  on  Cotton-piece  goods  between  the 
Missouri  River  and  Denver,  and  the  application  of  full  locals  in  making 
up  the  through  combination  rate  to  New  York,  Boston,  and  other  eastern 
points  taking  the  same  rate  to  Denver,  is  to  make  the  through  rate  to 
Denver  excessive:  and  such  through  rate  to  Denver,  to  be  reasonable, 
sphould  not  exceed  $1.50  per  hundred  pounds.  Kindel  v.  Boston  &  A.  R. 
Co.  495. 

9.  The  application  of  combined  local  charges  to  a  long-distance  ship- 
ment places  a  wrongful  burden  upon  the  shipper.     Id. 

10.  Transcontinental  rates  from  eastern  points  to  San  Francisco  are 
made  in  competition  with  water  rates,  and  are  in  no  sense  the  measure 
of  the  value  of  the  services ;  but  that  situation  does  not  justify  the  carriage 
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of  goods  to  San  Francisco  at  a  loss,  thereby   placing  additional  burdens 
on  other  traffic.    Id. 

11.  The  fact  that  through  rates  are  less  than  the  sum  of  in  and  out 
rates  is  not  of  itself  a  valid  ground  of  objection,  nor  is  it  unlawful  for 
defendants  to  maintain  reconsignment  rates  which  are  higher  in  some 
cases  than  their  proportion  of  through  rates.  8t.  Louis  Hay  d  Ctrain  Co, 
Y.  Illinois  Cent.  R.  Co.  486. 

12.  The  fact  that  the  reconsignment  rate  is  sometimes  the  same  as  the 
proportion  of  the  through  rate  does  not  warrant  an  inference  of  illegal 
conduct,  or  support  a  charge  of  unjust  discrimination.      Id. 

13.  Defendant  carries  coal  to  Baltimore  destined  finally  to  "points  out- 
side the  Capes"  (largely  to  New  England  seaboard  points),  and  shipments 
of  the  same  coal  may  also  be  made  to  Norfolk,  an  Atlantic  seaport.  The 
rate  to  Baltimore  on  coal  reshipped  to  "outside  the  Capes*'  points  is  forced 
by  the  competition  of  lines  from  other  mines,  and  under  such  rate  defend- 
ant secures  a  large  annual  tonnage  via  its  line  to  the  port  of  Baltimore. 
The  rate  to  Baltimore  on  coal  for  Norfolk  is  the  local  rate  to  Baltimore. 
If  the  shipments  to  Norfolk  and  points  outside  the  Capes  be  regarded  as 
through  shipments,  on  what  are  in  essence  through  rates,  the  competition 
titated  might  justify  a  higher  rate  to  Baltimore  when  the  final  destina- 
tion is  Norfolk  than  when  it  is  a  point  outside  the  capes ;  but  if  this  coal 
in  all  purely  local  to  Baltimore,  there  is  much  doubt  whether,  as  a  matter 
of  law,  defendant  can  charge  for  the  haul  to  Baltimore  more  in  one  case 
than  in  the  other.     City  Cos  Co.  v.  Baltimore  d  O.  R.  Co.  371. 

THROUGH  ROUTE. 

1.  The  carrier  is  not  obliged  to  forward  by  a  cheaper  route  where  he 
follows  the  instruction  given  by  the  shipper,  and  an  order  in  favor  of  the 
complaining  shipper  cannot  be  issued  where  the  testimony  does  not  indi- 
cate what  instructions  were  actually  given.  Dewey  Bros.  Co.  v.  Baltimore 
d  0.  R.  Co.  481. 

2.  Where  a  carrier,  contrary  to  positive  instructions  from  the  shipper, 
routes  a  car  by  an  indirect  and  expensive  route,  or,  without  any  instruc- 
tions, sends  the  car  by  the  longer  route  so  as  to  burden  the  shipper  with 
needless  expense,  such  action  is  prima  facie  unjust  and  unreasonable,  and 
constitutes  a  fair  basis  for  an  order  of  reparation.    Id, 

TICKING. 

Rates  on.     Kindel  v.  Boston  d  A.  R.  Co.  499. 

TIES. 

Rates  on.  Re  Class  d  Commodity  Rates  from  8t.  Louis  to  Tewaa  Com' 
mon  Points,  242. 

TRACKAGE  CHARGE. 

The  trackage  charge  to  be  paid  by  defendants  to  the  stock  yards  com- 
pany in  Chicago  is  fairly  established  at  $1  per  car.  Cattle  Raisers'  Asso. 
of  Texas  v.  Chicagoy  B.  d  Q.  R.  Co.  277. 


